Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  general ions  on  library  shelves  before  il  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

Il  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  diflicult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parlies,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  plus  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  b<x>k  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 

countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  il  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  hooks  while  helping  authors  ami  publishers  reach  new  audiences.  You  can  search  through  I  lie  lull  text  of  this  book  on  I  lie  web 
at|http  :  //books  .  qooqle  .  com/| 


\ 


REPORTS 


OF 


)   o>- 


C  A  S>E  S 


DETERMINED 


IN 


THE   CONSTITUTIONAL  COURT 


r 


«Y  HENRY  JUNIUS  NOT  I  &  DAVID  JAMES  MVORD, 

COINSFLLORS  AT  HW. 


YOL.  I. 


COLUMBIA,  S.  C. 

pmirrED  and  published,  bt 

AaKTEL  FAUST,  STATE  PRINTER, 

TUll&UAXT  TO   TttB   ACT   OP   ASSEXBLT   Of    1816. 


1820. 


^DISTINCT  OF  SOTJTH-CAKOLWA. 

BE  TT  "REMEMBERED,  that,  on  the  thirteenth  day  of  October; 
Jnno  Domini  one  thousand  eight  hundred  and  twenty,  and  In  the 
foi\v -fifth  year  of  the  Independence  of  the  United  States  of  America, 
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office,  the  title  of  a  Book,  the  right  whereof  he  claims  as  proprietor, 
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*  Reports  of  Cases,  determined  in  the  Constitutional  Court  of  South- 
Carolina,  bv  Hkxby  Junius  Nott  &  Datid  Jasbs  M'Cobd,  counsellors 
at  law.    Vol.  I." 

Iir  cotfohmity  to  the  Act  of  Congress  of  the  United  States,  entitled 
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therein  mentioned,'  and  extending  the  benefits  thereof  to  the  arts  of 
designing,  engraving  and  etching  historical  and  other  prints." 

JAMfiS  JfiRVJbY,  District  Clerk  South- Carolina 


PREFACE 


THE  decisions  of  this  State,  since  the  Revolution,  have 
advanced  our  Judiciary  but  little,  either  in  diminishing  the 
number'  of  cases,  relating  to  subjects  of  daily  suits,  by  set- 
tling such  points  as  most  generally  arise  from  the  nature 
of  our  Government,  or  (to  use  the  language  of  Chancel- 
lor Kent)  in  reasserting  and  firmly  establishing  such  parts  of  x 
the  English  Common  Law,  as  is  not  inconsistent  with  our 
situation,  or  repealed  by  some  statu tary  provision.  On 
almost  every  point  that  occurs,  English  authorities,  both  ante- 
rior and  subsequent  to  the  Revolution,  are  referred  to,  not 
because  a  number  of  decisions  have  not\>een  made  by  our 
Court,  but  because  we  have  no  evidence  of  them.  Of  the  vast 
number  of  cases  that  have  occurred  in  this  State,  since  the 
Revolution,  but  four  volumes  of  the  decisions  of  this  Court 
have  been  published  ;  the  Reports  of  Mr.  Justice  Bay  and 
two  volumes,  lately  published  by  Mr.  Jfill. 

It  is  to  be  feared,  that  the  evil  will  not  be  immediately 
removed.  Gentlemen  of  the  Bar,  who  stand  at  its  head,  will 
not  be  induced  to  increase  their  labours  two  fold,  for  a  con- 
sideration, which  scarcely  would  amount  to  a  satisfactory 
compensation  for  one  or  two  cases  of  slander  or  trespass,  or 
which  might,  every  Court,  be  surpassed,  by  an  Equity  fee. 

Men  are  all  fond  of  leisure,  and  unless  they  are  paid  in 
proportion  to  the  price  they  receive  for  work,  in  which  they 
are  daily  employed,  they  are  not  easily  induced  to  lay  aside 
Jheir  indulgences  and  exert  themselves  in  hew  and  additional 
labours. 

The  present  Reporters  had  no  idea  of  turning  their  atten- 
tion to  sudi  an  employment,  previous  to  an  application  m.tde 
to  them;  for  the  purpose,  but  a  fortnight  before  the  printing 
of  the  present  volume  was  commenced.  To  prepare  copy, 
then,  for  the  press,  to  correct  the  authorities,  and  to  collect 
a  few  additional  ones,  was  as  much  as  could  be  done.  Sub- 
sequent Reporters,  it  is  to  be  hoped,  will  be  able  to  procure 
the  arguments  of  counsel,    which   are  often  so  important 
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to  a  true  and  full  understanding  of  the  Court  At  preb- 
erit,  our  Judges  are  frequently  bovnd  to  quote  and  iv  ite 
the  most  simple  elementary  works,  on  subjects  equally 
simple  and  elementary,  in  order  more  fully  ?«  fix  ,ind  e^.ab- 
lrsh  the  undoubted  authority  of  the  Common  Law,  \vh»  n,  in 
truth,  such  authorities  and  questions  ought  only  to  ap}  »*ar  in 
the  argument  of  counsel,  and  to  be  briefly  affirmed  b\  the 
Court.  The  arguments  of  counsel  afford  the  history  of  ques- 
tions which  are  daily  arising,  ably  argued,  post|oi:jd,  to  be 
argued  again  to  be  postponed,  and  for  years  afterwards  to  be 
finally  settled.  All  of  which  is  of  the  utmost  importance, 
both  to  the  Bench  and  to  the  Bar. 

3ut  to  be  without  Reports  at  all,  is  really  a  grievance.  In 
this  country,  where  men  change  their  professions,  so  often, 
and  are  this  day  on  the  Bench,  and  the  next  on  the  floor  of 
Congress,  or  filling  some  other  high  station  under  the  Govern- 
ment, the  Judges  must  be  as  frequently  changing.  Thus 
it  is,  that,,  at  every  Appeal  Court,  a  new  Judge  takes  his 
seat,  the  old  decisions  are  impenetrable  records  in  the 
offices,  and  every  point  becomes  a  new  question  with 
every  change  on  the  Bench.  And  certainly  this  evil  can  only 
be  removed,  by  suitable  Reporters,,  and  a  steady'reliance  on, 
or  rather  adherence  to,  former  decisions.  It  is  better  to  have 
laws  that  are  even  unreasonable,  but  well  knowir  and  steady 
in  their  administration,  than  the  best  laws  in  the  world, 
which,  like  the  philosopher's  stone,  are  ever  to  be  sought 
after  and  never  found. 

In  the  case  of  Groning  vs.  Un.  In.  Com.  post,  53?,  the 
Court  said,  "The  only  security  which  the  citizens. of  any 
country  can  have,  for  their  property,  or  even  for  their  lives, 
is  derived  from  the  promulgation  and  certainty  of  the  laws. 
One  of  the  most  distinguishing  features  in  the  administration 
of  the  Emperor  Caligula,  whose  name  is  proverbial  for  his 
tyranny,  was,  that  he  caused  his  edicts  to  be  suspended  so 
high,  that  they  could  not  be  read  by  his  subjects.  And  since 
so  much  of  our  knowledge  of  the  law  is  derived  through  the 
medium  of  Courts  of  justice,  the  certainty  and  uniformity  of 
their  decisions  may  not,  perhaps,  be  considered  of  less  impor- 
tance than  the  promulgation  of  the  laws  themselves." 

Why  are  the  Acts  of  Assembly  published  every  year  ? 
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Our  Courts  are  complaining  at  every  sitting,  of  the  want  of 
Report*  of  their  own  cases.  You  hear  the  Bench  often  disa- 
gree aa  to  a  point  decided  but  a  year  before,  and  which,  it 
they  are  sitting  in  Charleston,  ai:d  it  Ud  L>een  previou.dy 
determined  in  Columbia,  they  are  limbic  to  decide  an«ong 
themselves,  until  they  have  come  to  Columbia:  In  the  liavu 
time  the  last  case  must  either  be  postponed,  or  be  decided 
ag-ain  on  the  principles  of  inalogy,  or  such  means  as  were 
offered  at  the  hearing  of  the  fiist.  Sometimes  they  have 
actually -been  decided  differently ;  at  others  reiterated  with- 
out even  a  recurrence  to  prior  decisions. 

We  do  not  want  talents.  We  want  good  reporters  and  a 
good  library  for  the  Constitutional  Court,  at  Columbia  and  in 
Charleston.  Can  Judges  be  expected  to  consult  and  decide 
causes  without  books  ?  Or  can  it  be  expected,  that  they  must 
run  or.  send  ail  ovej*  town,  to  this  office,  for  a  certain  book, 
and  to  that  office  for  another,  and  yet  (except  those  who 
reside  in  •Columbia  or  Charleston)  tijese  are  the  only 
means  possessed  by  our  Judges.  Need  we  any  longer  go 
to  England  for  their  late  reporters,  when  we  have  such 
reports  as  New  York  furnishes  ?  A  writer  in  the  28th  No. 
of  the  f  North  American  Review,"  in  an  article  on  "  Chan- 
cery Jurisdiction?'  says,  "  For  ourselves,  we  have  no  hesi- 
tation in  avowing 'the  opinion,  that  the  New  York  Reports 
for  the  last  twenty  years  will  bear,  comparison  with  those  of 
an  equal  period  in  the  best  age  of  tiie  English  law,  begin  the 
selection  where  you  will.  And  this,  whether  we  examine  the 
well  considered  and  ingenious  arguments  of  the  bar,  or  the 
deep  reasoning  and  learning  of  the  bench,  or  the  accuracy 
and  ability  of  the  reporter.  And  as  to  the  Chancery  deci- 
sions of  Mr.  Chancellor  Lrnt,  they  are  as  full  of  learning  and 
pains  taking  research,  and  vivid  discrimination,  as  those  of 
any  man  that  ever  sat  on  the  English  woolsack."  And  speak- 
ing of  the  reporter,  Mr.  Johnson,  he  says,  "  no  lawyer  can 
ever  express  a  better  wish  tor  his  country's  jurisprudence, 
than  that,  it  may  possess  such  a  chancellor  aud  such  a 
reporter." 

To  show  the  want  of  a  good  reporter,  and  the  evils  result- 
ing from  it,  we  will  refer  to  the  expressions  of  the  Court 
•n  some  of  the  cases  in  this  volume.     To  refer  (o  them  all, 
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would  require  a  long  introduction.  In  the  case  of  Guery  vs. 
Vernon 9  post,  75,  Mr.  Justice  Cheves  observes,  "  It  is  impos- 
sible to  say,  (because  our  decisions  perish  almost  as  soon  as 
they  are  brought  to  light,  for  want  of  publication,)  what 
precise  regard  has  been  paid  to  the  authority  of  Forth  vs. 
Chapman,  in  this  state."  See  also  the  remarks  of  the  Judge 
in  Bulow  vs.  Godard,  post,  57.  Also,  in  the  ca9e  of  Wylit 
vs.  Mams,  post,  80,  Mr.  Justice  Colcock,  in  delivering  the 
opinion  of  the  Court,  on  a  motion  for  a  new  trial  said,  "in 
that  case  a  new  trial  was  granted,  on  the  ground,  that  a 
practice  had  crept  into  our  Courts,  of  going  into  such  defence 
without  any  further  notice ;  and  the  same  indulgence  will  be 
granted  in  this  case,  because  it  is  presumed,  that  the  decision 
has  not  been  made  known."  In  the  case  of  Todd  vs.  Twitty, 
'post,  263,  Mr,  Justice  Johnson,  said,  he  had  decided  the  case 
below  on  the  authority  of  Bay  vs.  Freazer,  "  It  had  escaped 
me,  that  the  d octane  had  been  overruled  in  the  late  case,  in 
Charleston,  referred  to.  It  cannot  be  otherwise  as  long  a$ 
the  decisions  of  this  Court  depend  on  memory." 

In  Columbia,  May  Term,  1819,  the  case  of  Vance  vs. 
Findley,  post,  578,  came  before  the  Appeal  Court,  and  they 
decided,  that  "  an  aftida\it  to  hold  to  bail  must  show  how  the 
debt -arose,"  or,  in  other  words,  state  the  cause  of  action. 
The  very  next  sitting  of  the  same  Court,  the  case  of  Feck  8f 
Hood  vs.  Van  Evour,  post,  580,  was  brought  up;  the  Court 
heard  argument,  and  not  one  of  the  bench,  nor  of  the  bar, 
remembered  the  case  of  Vance  vs.  Flndhj  ;  and  again  it  was 
most  solemnly  decided,  that  "  an  affidavit,  to  hold  to  bail, 
must  show  how  the  debt  arose."  And  vet  these  decisions 
v.- ere  on  a  subject  of  daily  occurrence,  and  one  which  mate- 
rially concern  the  liberty  of  our  citizens.  A  number  of  such 
»  */ 

instances  con.-taatly  occur. 

The  Act  of  Assembly  of  181G,  orders,  "  that  it  shall  be  the 
duty  of  the  Jud'-es  of  the  said  Auncal  Courts,  to  select  for 
publication,  all  impottant  opinions  given  by  said  Courts,  and 
to  direct  the  clerk  or  registers  to  transmit  copies  of  the 
same,  together  with  the  reports  of  the  cases,  once  in  every 
year,  to  the  $tnte  Printer,  in  Columbia,  whose  duty  it  sliall 
be  to  publish  the  same  with  the  Acts  of  the  Legislature,  at 
the  close  of  every  Session."    To  have  pursued  the  act  literally, 
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the  publication  under  it,  would  have  been  of  little  use  to  any 
person.  A  maw  of  cases  affixed  to  the  Acts  of  Assembly  of 
each  year,  without  an  index  and  without  corrections,  would 
have  been  of  no  utility  to  the  bar,  the  bench,  or  the  people. 
In  short,  such  a  publication  would  have  been  out  of  the  ques- 
tion. Mr.  Faust  has  therefore  adopted  the  plan  presented 
in  this  volume,  which  is  as  cheap  as  the  other  form. 

Some  cases  have  been  omitted  entirelv,  either  because  the 
same  points  were  decided  in  other  cases,  reported,  or  because 
they  were  thought  very  simple,  or  postponed  as  suitable  for 
notes  to  another  volume,  should  it  be  published :  All  of 
which  will  be  submitted  to  the  Judges  to  ascertain  whether 
they  think  their  future  publication  necessary* 

The  present  volume  comprises : 

Part  of  November  Term,  1817,  Columbia. 

January  do.  1818,  Charleston,    • 

May  do.  1818,  Columbia, 

May  do.  1818,  Charleston, 

November  do.  1818,  Columbia, 

January  do.  1819,  Charleston, 

May  do.  1819,  Columbia, 

The  remaining  part  of  November  Term,  1817,  at  Colum- 
bia, haa  been  already  published,  in  the  2nd  Vol.  of  Cimstitu- 
fionml  Reports,  incorrectly  stated  to  be  the  cases  of  May, 
1818. 

Columbia,  Uth  October,  1890. 
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CONSTITUTIONAL  COURT, 


OF 


South-Carolina*  November  Term,  l$17~-Columhii 


JUSTICES  PRESENT  THIS  TERM. 

IOHN  F.  GRIMKE,  RICHARD  GANTT, 

ELIHU  HALL  BAY,  LANGDON  CHE  YES, 

CHARLES  J.  COLCOCK,  DAVID  JOHNSON, 
ABRAHAM  NOTT. 


James  Johnson,  et  ah  ads.  Tiieophilus  Packer. 

A  verdict  given  in  the  alternative  in  trespass,  may  be  a  ground  for  a  new 
trial,  but  not  in  arrest  of  judgment,  ut  semble, — ("a.  J 

In  trespass  vi  et  armit,  the  plaintiff  is  entitled  to  damages,  not  only  for 
the  injury  done  in  taking  away  his  goods,  but  the  value  of  the  prop- 
erty ;  and  a  recovery  in  this  action,  is  a  bar  to  an  action  of  trover. — C^-J 

Where  negroes  were  given  by  deed  to  a  trustee,  till  his  cestui  gite  trust* 
come  of  age,  and  that  then  he  should  account  for  the  raising  and 
profits  of  the  negroes,  held  that  the  trustee  was  entitled  to  keep  pos- 
session only  till  his  cestui  que  trusts  attained  the  age  of  twenty-one,  and 
that  they  were  then  entitled  to  possession  without  a  general  account. 

If  a  trustee  has  a  lien  on,  and  a  right  to  the  possession  of  trust  property, 
until  the  expenccs  with  regard  to  it  are  paid ;  yet,  by  voluntarily 
parting'  with  the  possession  of  it,  he  looses  his  right  as  between  him- 
self and  a  purchaser. 

A  sale  by  an  infant,  accompanied  by  a  delivery,  is  good  againrt  third 
persona, — Cc-J 


T 


HIS  was  an  action  of  Trespass,  vi  et  armis,  tried  be- 
fore Justice  Johnson,  at  Marion,,  in  October  Term,  1816. 

1 


t  Columbia,  1817, 

Thomas  Grice  by  deed  conveyed  to  his  two  grand  sons, 
David  and  Aaron  Herring,  while  they  were  infants,  two 
negro  girls,  Nancy  and  Violet.  The  deed  contained 
some  specific  provisions  on  the  construction  of  which  the 
rights  of  the  parties  principally  depended*  It  was  in  the 
first  place  a  formal  deed  of  gift,  (as  it  is  usually  denomi- 
nated) expressing  natural  love  and  affection  as  the  con* 
sideration;  and  the  donor  expresses  a  wish  or  desire  that 
James  Johnson,  one  of  the  defendants,  should  have  the 
possession  of  them  until  his  said  grand  children,  who  were 
twins,  should  arrive  at  twenty-one  years  of  age,  and  that 
he  should  then. account  with  them  for  the  expences  of 
raising  the  negroes,  and  the  profits  of  their  labour.  The 
defendant  Johnson  took  possession  of  the  negroes  when 
they  were  very  young,  and  kept  them  until  they  were  thir- 
teen or  fourteen  years  of  age,  and  shortly  before  David 
and  Aaron  Herring  came  of  age,  he  suffered  them  to  go 
into  their  possession,  for  the  purpose  of  assisting  them  in 
making  a  crop,  &c.  and  he  at  the  same  time  furnished 
them  with  some  provisions,  and  did  other  acts  of  kindness 
for  which  they  were  indebted  to  him,  and  they  were  also 
indebted  to  other  persons  in  the  neighbourhood.  About 
the  time  that  David  and  Aaron  Herring  came  of  age,  they 
sold  and  conveyed  the  negroes  to  the  plaintiff,  their  bro- 
ther-in-law, and  delivered  them  to  him,  and  immediately 
after  left  the  country,  without  having  made  provision  for 
the  payment  of  their,  debts,  and  particularly  the  debt  of  the 
defendant  Johnson.  The  defendants,  after  the  Herrings 
had  arrived  at  twenty-one  years  of  age,  entered  the  plain- 
tiff's  house  armed,  and  under  circumstances  of  considera- 
ble aggravation,  forcibly  carried  the  negroes  off.  They 
were  proven  to  be  worth  from  g  800  to  a  8 1000,  and  for 
this  injury  the  present  action  was  brought. 

The  jury  found  a  verdict  for  the  plaintiff  for  S 1500,  tx> 
be  released  on  the  return  of  the  negroes,  and  the  payment 
of  g  150. 


Uovember  Term.  8 

A  motion  was  now  made  in  arrest  of  judgment,  on  the 
ground  that  a  verdict  in  the  alternative  in  the  action  of 
e-espass,  vi  et  armis,  is  against  law — and  for  a  new  trial  on 
die  gTbunds : 

1st.  Because,  in  the  action  of  trespass,  vitt  ari7tz>,thp 
injury  done  in  the  taking,  and  not  the  value  of  the  property, 
ought  to  be  the  measure  of  the  damages. 

2nd.  Misdirection  in  charging  the  jury  that  David  and 
Aaron  Herring  were  entitled  to  the  possession  of  the  ne- 
groes when  they  attained  the  age  of  twenty-one  years> 
without  a  settlement  with  the  defendant,  in  relation  to  the' 
trust. 

3d.  Because  it  did  not  clearly  appear  that  the  Herrings 
were  of  age  at  the  time  of  the  sale  to  the  plaintiff,  and 
therefore  void,  but  was  at  any  rate  fraudulent  and  void  as 

to  creditors. 

< 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Johnson* 

If  the  ground  taken  in  arrest  of  judgment  had  been 
made  the  basis  of  a  motion  for  a  new  trial,  I  am  not  pre- 
pared to  say  what' influence  it  ought  to  have  had.  I  think 
their  propriety  in  this  action,  or  the  action  of  trover,  in 
which  they  are  in  common  use,  to  the  extent  to  compel  the 
defendant  to  restore  the  property,  may  be  questionable,  as 
in  die  event  of  any  accident  which  would  put  it  out  of  his 
power,Tie  would  be  compelled  to  resort  to  the  Court  of 
Equity  for  relief,  and  ought  therefore  to  be  discounten- 
anced ;  but  I  am  clearly  of  opinion  that  it  furnishes  no 
reason  for  arresting  the  judgment  In  a  legal  point  of 
view,  this  alternative  forms  no  part  of  the  judgment,  and 
the  plaintiff  might  have  proceeded  as  though  no  such  pro- 
vision had  been  annexed,  and  I  think  he  would  have  been 
justifiable,  unless  as  was  the  fact  in  this  case,  he  had  given 
his  express  assent,  for  it  could  only  be  regarded  as  a  sur- 
plusage. I  am  therefore  opposed  to  the  motion  in  atrest 
pf judgment. 


4  Columbia,  1817, 

As  to  the  grounds  takenfor  a  new  trialy I  am  of  opinion  : 

1st.  That  in  the  action  of  trespass,  vi  et  armis^  the  plain- 
tiff is  not  only  entitled  to  damages  for  the  injury  done  in 
taking  away  goods,  but  that  he  is  entitled  to  recover  the 
value  of  the  goods ;  and  that  a  recovery  in  this  action  is 
a  bar  to  an  action  of  trover  for  the  same-goods.  1st  Mor- 
gan's Essays,  402,  Thos.  Raymond,  472, 2  Ventris,  169. 

2nd.  I  stated  to  the  jury,  and  am  still  of  opinion,  that 
the  deed  vested  no  other  right  in  the  defendant  Johnson, 
than  the  right  of  possession,  until  the  Herrings  should  at- 
tain  the  age  of  twenty-one  years,,  and  that  they  were  then 
entitled  to  the  possession  without  a  general  account  with 
him;  and  admitting  the  general  principle  to  be,  that  the* 
trustee  has  a  lien  on,  and  a  right  to  the  possession  of  the 
trust  property,  until  the  expences  in  relation  to  it  are  dis- 
charged, yet  there  was  no  evidence  of  any  thing  due  on 
this  account,  and  the  defendant  Johnson,  by  voluntarily 
parting  with  the  possession,  had  lost  these  tights  as  be- 
tween himself  and  a  purchaser* 

3d.  Although  there  was  some  question  made,  and  as  I 
then  thought,  and  still  think,  against  the  weight  of  evi- 
dence, as  to  the  fact  that  the  Herrings  were  of  age  at  the 
time  of  selling  to  the  plaintiff.  I  am  of  opinion  (even  ad- 
mitting that  position  to  he  true)  that  the  sale  was  valid, 
when  accompanied  by  a  delivery,  at  least  against  the  pre- 
sent defendant*  It  was  clear  that  the  Herrings  were  of 
age  at  the  time  of  his  trespass,  and  as  his  right  ttfthe  pos- 
session was  terminated,  he  was  therefore  a  wrong  doer. 

The  question  of  fraud,  lam  of  opinion,  could  not  be 
tried  in  this  case^  as  between  the  defendant  Johnson,  as  n 
creditor,  and  the  plaintiff,  if  the  sale  to  the  plaintiff  ope- 
rated as  a  fraud  on  him  in  that  character,  it  gave  him  no 
right  to  the  possession  ;  he  must  therefore  restore  it,  or 
answer  for  it  in  damages,  and  if  that  be  the  case,  the  law- 
has  distinctly  marked  out  the  course  which  he  ought  to 
have  pursued,  and  he  has  but  to  retrace  his  steps,  and  be* 
gin  where  he  ought  at  first* 


November  Term.  5, 

The  motion  for  a  new  trial  ought,  therefore,  also  to  b  j 
discharged. 

Justices  CokGcky  Notty  Cheves  and  Gantts  concurr  J . 

Daniel,  for  the  motion. 
Witherspoori)  contra. 

fa. J  Vide  M'Dowal,  vs.  Murdock,  post^-Adinr.  ^TLine,  vs.  Elds*  ». 
2  Const.  Rep.  189,  Norris  vs.  Beckley,  ditto,  228. 

fb.J  JWmo  bUvexari  debet  si  constet  cur.  quod  ait  pro  una,  et  ealzrt 
causa.  Ferrers  case,  6  Co.  7.— The  test  is  where  the  evidence  is 
the  some.    Kitchen  assignee,  vs.  Campbell,  best  reported  in  3  Wiis,  3  .4. 

(~c.J  Van  Braxner,  vs.  Cooper,  2  Johns.  Hep.  279,  Hartness,  vs. 
Thompson,  5  John.  Rep.  161,  Jackson  exdem.  Dunbar,  vs.  Dodd,  G 
John.  257.  H. 


Nathaniel  Ford,  vs.  Willis  Whitakxk. 

The  order  of  the  Commissioners  of  the  roads  for  opening  a  road,  is  vaU  J, 
though  not  entered  on  the  minutes  or  proceedings  of  the  board. 


+-**■» 

* 


JL  RESPASS  for  cutting  down  trees,  &c.  on  plaintiC 
land,  in  opening  and  making  a  new  road  from  Wirms- 
horough  to  Camden. 

Defendant  justified  under  an  order  of  the  board  of  com- 
missioners for  Fairfield  district;  so  that  the  great  poii;: 
in  this  case  was,  whether  defendant,  acting  under  the  or- 
ders of  the  commissioners  of  high  roads,  in  making*  a  nc-.v 
road  over  the  plaintiff's  land,  was  liable  to  an  action  c£ 
trespass  for  damages  or  not? 

The  opinion  of  the  court  was  delivered  by  Mr.  Justice 
Bay. 

The  important  and  long  contested  point  of  the  constitu- 
tionality of  the  road  laws,  and  the  powers  of  the  commis- 
sioners are  not  called  in  question  in  this  case,  for  the  plain- 
tiff's counsel  ccncedcd  that  point,  at  the  commencement  of 
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his  argument,  as  one  that  had  been  settled  and  at  rwf.— 
(a.)  But  he  contended  that  the  Fairfield  board  of  com- 
missioners had  never  made  any  order  for  opening  the  road 
in  question. 

It  is  only  necessary  therefore  for  us  to  consider  wheth- 
er this  order  was  made  or  not  ?  In  support  of  the  affirma- 
tive of  this  proposition,  it  appeared  from  the  paper  pro- 
duced by  the  plaintiff's  counsel  himself,  (which  was  an  ex- 
tract from  the  proceedings  of  the  board)  that  at  a  meeting 
of  the   board  on  the  10th   of  August,  1808,  "James  F. 
Muse,  one  of  the  commissioners,  informed  the  board,  that 
he  had  called  on  two  other  commissioners  to  join  him ybr 
the  purpose  of  making  an  alteration  on   the  road  leading 
from  u  IVmnsborough  to    Camden"  agreeably  to  the  reso- 
lution of  the  board,  on  the  14th  May,  preceding  ;"  who 
reported  to  the  board  that  such  road  ought  to  be  opened 
and  made.     From  this  it  is  very  manifest,  from  the  plain- 
tiffs o>vn  shewing,  that  the  board  had  made  an  order  on 
the  14th  May,  1808,  for  opening  this  road.      But  it  is 
said  that  this  order  or  resolution  of  the  board  was  not  en- 
tered on  the  records  or  minutes  of  their  proceedings,  and 
therefore  there  is  no  legal  evidence  of  its   existence.     To 
this,  it  has  been  replied,  (and  I  think  justly)  that  as  the 
law  which  gives  the  power,  to   the  majority  of  the  com-* 
missiontrs   of  every  district,   parish  and  county   in  the 
state,  has  prescribed  no  particular  forms  or  modes  by 
•which  these  powers  of  the  board  of  commissioners  should 
be  carried  into  execution,  it  is  feft  discretionary  with  them, 
to  adopt  their  own  manner   and  forms  of  carrying  their 
powers  into  execution.     Without  premising  to  dictate  to 
the  different  boards   of  commissioners,  it  appears  to  me 
to  be  adviseable  that  they  should  enter  all  their  orders  and 
resolutions  regularly  on  their  minutes  or  record  of  their 
proceedings,  and  that  transcripts  or  copies  of  all  those  or- 
ders and  resolutions  should  be  signed  by  the  chairman  or 
president  of  the  board,  and  countersigned  by  the. secreta- 
ry, before  they  are  handed  to  those  persons  who  are  em- 
ployed to  carry  these  orders .  and  resolutions  into  execu- 
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tion;  but  in  giving  this  directory  recommendation  to  the 
commissioners,  I  do  not  mean  to  say  that  their  proceed- 
ings are  void  without  them.  I  only  mean  to  be  under- 
stood that  it  would  be  their  best  general  rule,  especially  as 
so  large  a  portion  of  the  community  are  always  ready  and 
willing  to  object  to  theix  proceedings*  In  the  case  unQer 
consideration,  however,  I  think  enough  has  been  proved 
to  shew  that  the  board  really  and  truly  had  made  the  order 
for  laying  off  the  road  in  question  ;  for  in  addition  to  the 
paper  produced  by  the  plaintiff  himself,  the  evidence  of 
Mr.  Buchanan,  a  member  of  the  board,  (and  who  acted  as 
secretary)  proved  that  there  was  a  special  order  of  the 
board  for  opening  this  road,  although  no  formal  entry  of  it 
had  been  entered  on  the  minutes  of  the  board. 

The  presiding  judge  (Smith)  directed  the  jury?  that  if 
they  thought  from  the  whole  of  the  testimony,  that  this 
road  was  laid  off  by  order  of  the  commissioners,  they 
ought  to  find  for  the  defendant,  and  they  did  think  so,  and 
found  accordingly.  From  the  best  view  I  am  able  to  take 
of  this  case,  I  am  of  opinion  that  the  direction  of  the  judge, 
and  the  finding  of  the  jury  were  correct  and  proper;  and 
it  would  have  been  the  hardest  case  imaginable,  to  have 
made  Mr.  Whitaker,  an  innocent  individual,  who  acted 
under  the  board  of  commissioners,  liable  for  their  miscon- 
duct, if  any  such  had  been  committed.  On  the  contrary, 
however,  it  appears  to  me,  he  had  only  done  what  was 
committed  to  his  care,  and  that  he  had  fulfilled  his  public 
trust  faithfully. 

I  am  therefore  against  a  new  trial. 

Justices  Grimke,  Colcock  andjohnsony  concurred. 

Clarke,  for  the  motion.  . 
JEvans,  contra. 

(a.  J  "Robert  Lindsay,  vs.  The  Commissioners,  2  Bay,  58 — Withers, 
ys*  Commissioners— State  vs.  Singleton — M'Gowen,  vs.  Stark,  pan.   R. 
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Stephen  Wright,  ads.  Joseph  Higginbottom  &  Co. 

If  a  plaintiff  fail  to  file  bis  declaration  before  the  Court  succeeding  the 
Court  to  which  the  writ  is  returnable,  he  cannot  afterward*  file  it 
without  leare  of  the  Court. 

JL  RIED  before  Mr,  Justice  Cckocky  at  Barnwell,  No- 
vember Term,  1815. 

The  writ  in  this  case  was  returnable  to  April  Term, 
1814.  The  declaration  was  filed  without  leave  of  the 
Court,  and  without  notice  to  the  defendant,  on  the  24th 
IMarch,  1815,  which  was  after  the  Court  next  succeeding 
that  to  which  the  writ  was  returnable.  Judgment  by 
default  had  been  obtained,  and  the  cause  entered  on  the 
Writ  of  Enquiry  Docket.  A  motion  was  made  on  the 
part  of  the  defendant,  to  strike  the  cause  off  the  docket, 
the  declaration  having  been  irregularly  filed,  which  was 
refused. 

A  motion  was  now  made  to  set  aside  the  judgment, 
because,  the  declaration  was  filed  contrary  to  the  act  of 
1791,  and  also  contrary  to  the  42nd  rule  of  Court. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 

When  the  case  came  before  me  below,  I  was  of  opinion 
f  hat  the  defendant  was  bound  to  serve  the  plaintiff  with  a 
rule  to  declare,  and  that  having  failed  to  do  so,  the  judg- 
ment should  not  be  set  aside.  But  upon  an  examination  of 
the  act,  (1  Faust,  40)  and  the  rule  of  the  Court,  it  is  clear 
that  if  the  plaintiff  fail  to  file  his  declaration,  before  the 
Court  succeeding  the  Court  to  which  the  writ  is  returna- 
ble, he  cannot  afterwards  file  it  without  leave  of  the  Court. 
The  42nd  rule  of  Court,  made  in  pursuance  of  the  act,  de- 
clares that,  "  if  the  plaintiff  should  not  file  his  declaration 
before  the  first  day  of  the  second  term  after  the  return  of 
the  writ,  he  shall  not  be  permitted  to  file  it  aftenvar as, 
■without  obtaining  leave  to  do  so  :   and   he  shall  give  four 
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days  notice  to  the  adverse  party  of  the  time  and  plac6 
when  and  where  he  intends  to  move  for  such  leave,  unless 
the  motion  is  made  in  open  Court,  in  which  case  one  days 
notice  will  be  deemed  sufficient;-'  by  which  it  appears  that 
it  is  incumbent  on  the  plaintiff,  if  he  fail  to  file  his  declara- 
tion at  the  time  prescribed  by  the  act,  to  give  notice  to  the 
defendant,  and  does  away  the  English  rule  of  pleading, 
which  requires  the  defendant  to  serve  the  plaintiff  with  & 
rule  to  declare. 

I  am  therefore  in  favour  of  the  motion. 

Justices,  Grimke^  Nott7  Chevesy  Gantt  and  Johnson^ 
concurred. 

Patterson^  for  the  motion, 
Ifaro/z,  cqntia. 
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The  State,  vs.  John  Tillert. 

Under  the  act  of  assembly,  of  1737,  bank  notes  are  subjects  of  Lar- 
ceny— C a.  J  ,     . 

On  an  indictment  for  stealing"  a  bank  note,  it  must  be  proved  to  have 
been  genuine. 

t  ERDICT  for  Grand  Larceny,  in  stealing  a  ten  dollar 
bill  of  the  bank  of  Cape  Fear,  North- Carolina,  payable  to 
general  Jackson. 

The  case  was. tried  at  Marlborough  Court,  1st  of  April, 
1817,  before  Justice  CokocL 

Samuel  Winds  proved  that  he  arrested  the  defendant  on 
this  charge.  That  he  (Pris.)  told  the  witness  that  he  had 
received  the  bill  from  a  negro,  who  had  stolen  it ;  but 
afterwards  confessed  that  he  had  taken  it.  That  he  let 
Hugh  Livingston  have  a  ten  dollar  bill  of  the  money  which  ' 
he  had  stolen  from  the  witness'  brother,  who  lived  in  the 
district  of  Marlborough. 

Hugh  Livingston  proved,  that  the  prisoner  let  him  have 
a  ten  dollar  bill,  the  night  he  ran  away ;  (which  was  the 
xright  on  which  the  money  was  stolen,)  he  did  not  know 
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the  bill;  so  as*  to  identify  it ;  but  knew  that  it  it  as  a  Cap* 
Fear  bill,  and  that  he  gave ,  it  to  Thomas*  Winds,  who 
proved  that  he  lost  Si  70,  which  he  believed  we  A  stolen 
from  him*  The  prisoner  was  at  his  house  on  the  13th 
March,  and  he  missed  the  money  very  soon  after  he  got 
&  bill  from  Hugh  Livingston.  The  bill  was  shewn  to  him, 
and  he  declared  it  to  be  the  same  which  he  had  gotten  from 
Hugh  Livingston ;  he  knew  it  by  the  bank,  (Cape  Fear)  by 
the  payee  (general  Jackson,)  and  by  the  letters  on  the  back 
of  it,  which  he  believed  to  be  T;D.  He  had  some  Cape 
Fear  bills'  among  those  he  lost.  No  further  testimony  wa» 
offered. 

The  Presiding  Judge  told  the  jury  that  he  thought  them 
bound  to  acquit  the  prisoner.  There  having  been  no  evi- 
dence to  prove  that  the  bill  was  genuine.  But  they 
thought  propef  to  find  him  "  guilty." 

This  motion  was  for  f,  new  trial. 

The  opinion  of  the  Court  was  delivered  ty  Mr.  Justice 
Colcock. 

By  the  common  law,  choses  in  action  were  not  the  sub- 
jects of  felony. 

The  act  of  the  5th  March,  1737,  (P.  L.  147,  Brev.  Dig. 
196.  tit.  Robbery,)  declares,  "  that  if  any  persop  or  per- 
sons, after  its  ratification,  shall  steal  or  take  by  robbery,  any 
bond,  warrant,  bill  or  promissory  note,  for  the  payment,  or 
securing  the  payment  of  any  money;  &c."  he  dhall  be  guilty 
of  felony  ;  and  the  latter  part  of  the  statute,  says,  the  "  act 
shall  be  considered  to  be  felony  of  the  same  nature,  and  in 
the  same  degree,  8tc.  as  it  would  have  been  if  the  offender 
had  stolen  any  other  goods  of  like  value  with  the  money 
due  on  such  note,  and  remaining  unpaid."  In  order  to 
satisfy  the  requisites  of  this  act,  it  was  necesssary  to  prove, 
that  a  note,  which  shall  be  the  subject  of  an  indictment, 
is  a  true  note^  and  that  somethings  and  how  much,  is  due 
thereon.  In  this  case,  the.note  did,  on  the  face  of  it,  pur- 
port to  be  a  ten  dollar  note.  But  the  case  was  susceptible 
of  proof,  that  it  was  a  genuine  note,  and  in  criminal  cases, 
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every  possible  degree  of  certainty,  both  in  the  charge  and 
tie  evidence  to  support  the  charge,  are  required. 

In  order  to  make  the  stealing  of  any  article,  larceny  at 
the  common  law,  it  must  be  proven  to  be  of  some  vahiey 
and  this  piece  of  paper  is  of  no  intrinsic  worth.  For  ought 
that  appeared,  it  may  be  a  counterfeit.  When  the  statute 
made  this  description  of  paper  the  subject  of  felony,  it  sure- 
ly did  not  intend  to  dispense  with  that  evidence,  which  is 
necessary  to  be  given  in  all  cases ;  the  highest  and  bast, 
which  the  nature  of  the  case  will  furnish*  Even  in  civil 
suits,  and  between  the  original  parties  to  a  note,  some  evi* 
dence  that  it  is  defendants  note  is  required,  before  he  can 
be  compelled  to  pay  it.  Would  it  consist  with  the  princi<< 
pies  of  justice,  that  less  evidence  should  be  required  to  af* 
feet  the  life  of  a  man,  than  that  which  is  necessary  to  af- 
fect his  purse  ?  If  any  doubt  could  exist  in  the  case,  th* 
latter  part  of  the  act  must  remove  it.  For  the  degree  of 
offence  depends,  and  is  to  be  determined  by  the  amount  due 
on  the  note,  which  would  seem  to  render  some  proof 
indispensibly  necessary. 

As  to  the  ground  in  arrest  of  judgment,  "  that  the  law 
does  not  apply  to  bank  notes,"  I  think  there  can  be  no 
doubt;  for  it  expressly  protects  the  notes  of  ail  corpora* 
lions,  and  if  the  note  in  question  had  been  proved  to  be 
a  genuine  cfne,  it  is  the  note  of  a  corporation. 

I  am  in  favour  of  a  new  trial. 

Justices,  Bay,  Nott,  Johnson  and  Cheves,  concurred* 

Ervin,  for  motion. 
Evans,  Solicitor,  contra. 

^a.)  State  vs.  Cts&dos,  pott.       B. 


< 


John  Turner,  vs.  William  M'Crea. 

ABOeofland*  valid,  though  the  sheriff  $d  nyt  advertise  itioth^ 
Gazette  agreeably  |o  the  act  of  1797, 
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jLrESPASS  to  try  titles  to  eighty  acres  of  land. 
The  plaintiff  claimed  under  a  sheriff's  deed,  (which  was 
duly  proven,)  dated  6th  October,  1812.  The  surveyor 
proved  the  bens  in^uo^  and  that  the  defendant  still  lived 
oh  the  land,  notwithstanding  the  sale. 

The  counsel  for  defendant  then  stated  to  the  court, 
tfiat  the  only  ground  on  which  he  relied,  was,  that ,  the 
sheriff  of  the  district  had  not  advertised  this  land  in  a  Ga- 
zette  which  was  published  at  Cambridge,  a  place  -within 
the  district  of  Abbeville,  pursuant  to  the  act  of  1797 ;  and 
offered  to  prove  by  a  Mr.  Devenport,  (the  printer  of  a  pa- 
per called  the  Anti-monarchist)  that  the  advertisement 
had  not  been  inserted  in  his  paper,"  which  evidence  was 
rejected.  •  -'  _.  i    ' 

,  A  motion  was  now  made  for  a  new  trial,  upon  the 
ground,  that  the  evidence  should  have  been  admitted' to 
invalidate  the  sale  made  by  the  sheriff; 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Colcock.  .   ~ 

The  act  imposed  it  as  a  duty  on  the  sheriff  to  advertise 
all  his  sales,  in  the  public  Gazette;  (2  Faust,  147,  2  Brev. 
Dig.  222.)~fa«>}  but  his  failing  to  do  so  could  not  invali- 
date the  sale.  If  any  damage  Resulted  to  the  defendant 
from  his  failing  to  comply  with  the  requisites  of  the  act,  the 
defendant  would  be  entided  to  his  action  for  •  the  recovery 
of  damages ;  but  it  certainly  was  never  intended  to"im- 
pose  it  as  a  duty  on  a  purchaser,  to  see-that  this  duty'was 
performed  by  the- sheriff.  As  well  might  it  be  said,  that 
the  purchaser  should  enquire  into  all  the  other  -duties  en- 
joined on  the  sheriff,  before  ^ie  proceeds  to  sell.  I  cannot 
conceive  that  the  tide  of  a  fair  purchaser,  should  be  made 
to  depend  on  such  perishable  testimony.  If.  it  were  ne- 
cessary for  him  to  have  proven  a  compliance  with  the  re- 
quisites of  this  act,  in  this  suit,  it  would  be  equally  so  in> 
any  suit  whic^  he  might  be  compelled  to  ..bring  fifty  Veaj£ 
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hence.     Public  convenience  and  policy  forbid  such  a  con- 
struction of  the  act. 

I  am  therefore  against  the  motion. 

Justices,  Grimkc,  Cheves  and  Johnson,  concurred. 

Justices  Nott  and  Gantt,  dissented. 

Koble7  for  the  motion. 
£)ozier7  contra. 

fa- J  Soon  after  the  determination  of  this  case  on  the  circuit,  an  act 
was  passed,  dispensing  with  advertising  in  the  public  Gazettes,  proper- 
'  tf  sold  in  Abbeville,  and  many  of  the  other  districts.    A.  A.  1812, 2 
Brer.  Dig.  227.  B. 


The  State,  vs.  Eber  Smith  and  Ralph  Smith. 

Under  the  act  of  1740,  for  killing  &  negro  in  heat  and  passion,  the  pay- 
ment of  one  fine  is  not  sufficient ;  but  every  one  convicted  of  the  of- 
fence, is  individually  liable  for  the  -whole  penalty. 

Where  a  prisoner  has  been  convicted  of  any  offence,  he  is  not  legally 
discharged,  till  an  order  is  obtained  irom  the  Court  for  that  purpose. 

The  presiding  judge  may  amend  the  minutes  of  the  Court,  during  itr, 
uuing,  but  this  power  ceases  with  its  final  adjournment. 

JL  HIS  was  a  rule  to  shew  cause  why  the  defendants 
should  not  be  committed  to  gaol. 

The  facts  were,  that  the  defendants  had  been  convicted 
before  judge  Colcock,  twelve  months  ago,  for  killing  a 
negro  in  heat  and  passion.  The  judge  pronounced  the 
sentence,  and  the  clerk  recorded  it,  "  that  they  pay  three 
hundred  and  fifty  pounds  old  currency."  The  defendants 
immediately  paid  that  sum  to  the  clerk,  and  took  his  re- 
ceipt* After  the  final  adjournment  of  the  Court,  judge 
Colcock  caused  the  clerk  to  amend  the  minutes  of  the 
Court,  so  as  to  make  each  defendant  liable  to  pay  the  sum  - 
of  3501.  old  currency. 

This  rule  was  to  enforce  a  performance  of  the  amended 
sentence,.    Judge  Nott  made  the  rule  absolute* 
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The    defendants   moved    to     reverse    the    decision. 

1st.  Because,  the  minutes  ought  not  to  have  been  amend- 
ed, after  the  final  adjournment  of  the  Court* 

2nd*  Because,  admitting  the  amendment  to  he  good,  it 
precluded  the  defendants  from  their  right  of  appeal,  which 
they  therefore  claim  now  the  right  of  doing. 

3d*  As  there  was  but  one  offence,  there  ought  to -have 
been  but  one  fine* 

4th*  Because,  when  the  defendants  had  complied  with 
what  was  then  the  recorded  sentence  of  the  court,  they 
were  discharged,  and  cannot  be  affected  by  any  subse- 
quent alteration. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
ColcocL 

I  shall  first  consider  the  third  ground,  as  it  is  conceived 
the  case  must  depend  entirely  on  the  construction  of  the 
law,  which  imposes  the  fine  for  the  offence  of  which  the 
defendants  were  found  guilty.  The  clause  is  in  these 
words  :  "  and  if  any  person  shall,  on  sudden  heat  or  pas- 
sion, or*  by  undue  correction,  kill  his  own  slave,  or  the 
slave  of  any  other  person,  he  shall  forfeit  the  sum  of  three 
hundred  and  fifty  pounds,  current  money*  37th  clause  of 
the  act  of  1740,  P*  L.  173.  2  Brev.  Dig.  p.  241,  from  the 
reading  of  which,  it  is  obvious  that  the  fine  is  affixed  and 
relates  to  the  person,  and  not  to  the  offence  ;  and  in  this 
conviction,  each  of  the  defendants  is  found  guilty  of  kill- 
ing. Many  of  our  acts  affix  the  penalty  to  tht  offence,  and 
say  for  every  such  offence,  the  fine  shall  *be  paid.  If  such 
had  been  the  language  of  this  act,  the  construction  contend- 
ed for  by  the  prisoner's  counsel,  must  have  followed ;  but 
this  act  says,  every  person  shall  pay  for  the  offence,  and  not 
that  so  much  shall  be  paid  for  every  offence.  It  is  there- 
fore clear  that  each  defendant  is  bound  to  pay,  the  sum  of 
3S0L  currency,  and  in  this  construction,  my  brethren 
concur. 

The  defendants  being  then  liable  to  pay  a  greater  sum 
*han  has  been  paid  by  them,  it  is  necessary  to  determine  on 
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the  fourth  ground,  whether  they  were  so  discharged  by 
the  payment  of  one  half  of  the  penalty,  as  not  to  be  subject 
to  further  prosecution  ?  In  the  first  place,  I  lay  it  down  as 
incontrovertible,  that  where  a  prisoner  has  been  convicted 
of  any  offence,  he  cannot  be  considered  as  legally  discharg- 
ed, until  an  order  of  court  has  been  obtained  for  that  pur- 
pose; and  no  such  order  has  been  produced  on  this  occa- 
sion, and  I  am  confident,  that  none  was  made.  But  if  such 
order  had  been  made,  it  would  not  have  exempted  these 
defendants  from  the  penalty  affixed  by  the  law.  In  this 
case,  there  was  no  discretionary  poAver  in  the  judge;  the 
penalty  is  affixed  by  the  law  ;  and  nothing  short  of  the 
payment  of  the  fine  can  exonerate  the  defendants.  Sup- 
pose, in  the  case  of  a  conviction  for  a  capital  felony,  a  judge 
sliould  impose  the  punishment  of  whipping — can  it  be  be- 
lieved that  this  would  exonerate  the  convict  from  the  se- 
verer penalties  of  law  ?  Or  to  reverse  the  position,  on  a  con- 
viction for  petit  larceny,  he  should  pronounce  the  sentence 
of  death,  would  such  sentence  be  irrevocable  ? 

The  sentence  in  this   case,  considered   in  reference  to 
the  law,  (as  it  necessarily  must  be)  required  no  alteration. 
But  as  the  point  has  been   made,  on  the   authority  of  a 
judge  to  amend  the  proceedings   after  the  final   adjourn- 
ment of  the  court,  it  is  necessary  that  it  should  be  determ- 
ined. The  statute,  3  Hen*  6  chap.  15,  of  force  in  this  state, 
ordains,  4A  that  the  king's  justices,  before  whom   any  mis- 
prision or  default  is,  or  shall  be  found,  be  it  in  any  records 
and  processes,  which  now  be,  or  shall  be  depending  before 
them,  as  well  by  way  of  error  as  otherwise,  or  in  there- 
turns  of  the  same,  made  or  to  be  made  by  the  sheriffs, 
coroners,  bailiffs  of  franchises,  or  any  other  by  misprision 
of  the  clerks  of  any  of  the  said  courts  of  thr  kiug,  or  by 
the  misprision  of  the  sheriffs,   under  sheriffs,  coroners, 
their  clerks  or  other  ministers  whatsoever,   in  writing  one 
letter  or  one  syllable,   too  much   or  too  little,  shall  have 
power  to  amend  such  defaults  and  misprisions,  according 
to  their  discretion/'     1  Brev.  Dig.  439 ;  P.  L.  39.     Un-  ' 
der  this  authority,  and  the  practice  which  has  long  pre- 
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trailed,  of  examining  the  records  of  the  court,  at  the  lodg- 
ings of  the  judge,  I  conceived  myself  authorised  to  make 
the  amendment,  and  more  particularly  so  in  a  case  like  tht 
present ;  but  it  is  the  unanimous  (and  no  doubt  better) 
opinion  of  my  brethren,  that  the  power  can  be  exercised 
only  during  the  sitting  of  the  court. 

This  error  does  not,  however,  effect  the  merits  of  the 
case  ;  and  the  motion  to  overrule  the  decision  of  the  judge 
below,  is  rejected. 

Justices,  Bayy  Noit^    Qantt,    Johnson   and   CheveS, 
concurred. 

% 

Gist,  for  the  motion. 
Saxony  solicitor,  contra:: 


•*•••••••»••••  i 


Austin  F.  Peay,  ads.  Sheppheard  Picket  &  ux. 

In  an  application  for  Dower,  the  only  issue  for  the  jury  is,  whether  the 
demandant  was  married,  and  whether  her  husband  was  seized  during- 
coverture. 

Where  a  jury,  in  such  cose,  give  a  sum  of  money,  the  verdict  will  b£ 

set  aside  and  a  new  trial  granted. 

JL  HIS  was  an  application  for  dowen  The  declaration, 
as  usual,  stated  the  marriage  and  seisin  of  the  husband ; 
issue  was  joined,  and  the  jury  found  a  verdict  for  55200 
for  the  plaintiff. 

A  motion  was  now  made    to  set    aside    the  verdict. 

Mr.   Justice    Colcocky  delivered    the    opinion  of  the 
Court. 

The  j  ury  had  no  power  to  find  such  a  verdict.    The  issue 
submitted  to  them  was  whether  the  demandant  was  married 
and  whether  her  husband  xvas  legally  seised.    The  verdict 
is  therefore  irregular,  and  must  be  set  aside. 

If  the  jury  had  found  the  issue  for  the  plaintiff,  a  writ 
of  dower  would  then  have  been  issued  to  commissioners, 
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according  to  the  provisions  of  the  Act  of  Assembly, 
whose  duty  it  would  have  been  to  have  admeasured  dower, 
or  assessed  a  sum  of  money  in  lieu  thereof;  and  then  it 
may  be  made  a  question,  whether  she  is  to.  be  endowed 
according  to  the  improved  value  or  according  to  the  value 
at  die  time  of  alienation ;  but  in  the  proceedings  had  in 
this  case,  the  question  could  not  be  involved. 

The  motion  is  granted. 

Justices  Gantty  Cheves  and  Johnson^  concurred. 

Clarke^  for  the  motion. 
Evan$y  contra. 


James  Rutherford,  vs.  Henry  M'Gowen. 

The  owner  of  a  chartered  ferry  ia  liable  for  all  damages  sustained  at  his 
ferry,    C***} 

JL  HIS  was  a  special  action  on  the  case  against  the  de- 
fendant, for  damages  sustained  at  his  ferry,  by  the  plain* 
tiff,  in  consequence  of  the  chain  breaking,  which  fasten- 
ed the  flat  to  the  shore. 

A  special  verdict  was  found  in  the  following  words  :•— 
il  We  find  that  the  defendant  is  the  owner  of  the  public 
ferry  across  Broad  river,  at  Compty's  old  ferry,  and  that  a 
white  man  attended  it,  that  the  chain,  with  which  the  flat 
was  fastened  to  the  bank,  was  unusually  large  and  appa- 
rently strong ;  that  in  attempting  to  drive  the  waggon  of 
the  plaintiff,  heavily  laden,  into  the  flat,  the  chain  broke, 
in  consequence  of  which  the  horse  of  the  plaintiff  was  so' 
much  injured  as  to  be  of  no  value ;  that  several  waggons, 
equally  heavy  laden,  had  before  passed  there ;  that  the  . 
chain  had  been  for  sometime  used  thereat ;  that  the 
biacksrnith,  who  mended  it,  was  of  opinion  that  it  was 
equal  to  any  chain  he  was  capable  of  making ;  that  there  was 
no  negligence  on  the  part  of  the  defendant's  ferryman. 

If,  under  these  circumstances,  the  Court  should  be  of 
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opinion  that  the  plaintiff  is  entitled  to  recover,  we  find  for 
him  one  Jiundred  dollars  ;  if  not,  for  the  defendant." 

The  Court  below  pronounced  judgment,  in  favor  of  the 
defendant. 

This  motion  was  therefore  to  reverse  the  judgment  in 
favor  of  plaintiff,  because,  in  such  cases,  the  defendant  is 
bound  to  answer  for  all  accidents,  not  occasioned  by  the 
waggoner's  own  fault. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Just;cr. 
Grimke^ 

This  case  has  been  argued  on  two  grounds. — 1st.  Be-  , 
cause  a  ferryman  is  accountable  as  an  insurer :  and  2ndly. 
Because  he  is  in  the  nature  of  a  common  carrier.  I  am 
of  opinion  that  a  ferryman  cannot  be  viewed  in  either  of 
these  lights,  because,  insurers  and  common  carriers  ar^ 
left  at  liberty  to  make  their  own  bargain  and  to  proportion 
the  price  they  require,  to  the  value  of  the  goods,  and  to 
the  risk  they  run.  But -I  consider,  he  who  undertakes  to 
keep  a  ferry,  to  enter  into  a  contract  with  the  Legislature 
of  this  state,  that  he  will,  for  a  certain  price  (and  which 
he  is  not  fcound  to  accept)  set  over  -safely,  and  without 
injury,  all  the  different  articles  enumerated  in  the  ferry 
act's;  and  that  if  he  do  not  perform  this  duty  which 
he  has  undertaken,  without  detriment  to  the  things 
mentioned  in  the  act,  then  is  he  liable  for  such  injury 
as  any  one  may  sustain  at  a  ferry,  through  the  deficiency 
of  the  boat,  tackling,  chain,  &c.  If  this  were  not  the 
case  there  would  be  no  tie,  no  obligation  on  a  ferryman 
to  attend  punctually  to  his  duty,  and  to  have  every  thing 
in  the  best  order  for  putting  over  persons,  waggons,  &c 

It  must  be  known  to  every  ferryman,  that  the  strain 
upcm  a  chain,  when  the  fore  wheels  of  a  loaded  waggon 
first  strike  against  a  flat  to  enter  it,  is  very  great,  and  that 
therefore  he  ought  to  be  provided  with  a  chain  of  great 
strength  to  support  such  a  blow,  but  particularly  when  the 
descent  from  the  bank  to  the  flat  is  steep  and  considera- 
ble.    Many  flats,  to  avoid  this  severe  blow  of  the  \vr»g- 
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gon- wheels,  are  provided  with  boards  which  let  down  and 
serve  as  a  kind  of  bridge  from  the  bank  to  the  flat,  and 
which  eases  off  much  of  the  violent  concussion  with  which 
the  fore  wheels  impinge  on  the  flat.  Other  modes  are 
also  adopted  by  ferrymen,  which  go  to  shew  how  sensible 
they  are  of  the  violent  force  with  which  a  loaded  waggon 
strikes  against  and  enters  a  flat. 

I  think  in  cases  of  this  kind  that  it  would  be  difficult  to 
draw  a  line  between  what  was  due  diligence  or  what  was 
not;  but  it  is  not  difficult  to  prove,  that,  though  an 
unloosed  for  accident,  of  this  sort,  might  happen,  without 
the  ferryman's  being  provided  against  it,  he  ought  how- 
ever to  be  accountable  for  the  injury  sustained.  If  he  js 
not  so,  I  am  at  a  loss  to  discover  what  duty  he  is  to  be 
bound  by  his  contract  to  perform,  and  in  default  of  which 
he  would  be  responsible. 

I  am  therefore  of  opinion  that  judgment  should  be  en- 
tered for  the  plaintiff. 

Justices  Colcock  and  Gantt,  concurred. 
Justices  Johnson  and  Nott,  dissented. 

Mr.  Justice  Cheves,  also  dissenting,  gave  the  following 
opinion  :— 

Without  giving  any  opinion,  whether  a  ferryman  is 
liable  or  not  as  a  common  carrier,  I  dissent  from  this 
opinion,  because  I  do  not  think  the  plaintiff's  property 
was  in  the  defendant's  charge  when  the  injury  happened. 

Stark,  solicitor,  for  the  motion. 
Harper,  contra. 

« 

faj  It  was  determined  in  the  case  of  (Sourdine  ads.  Cook,  in 
Charleston,  that  the  owner  of  a  ferry  was  liable  as  a  common  carrier. 
The  La-w  of  Carriers,  ft.  10.  says,  "  An  Action  lies  against  a  common 
bargeman,  as  against  a  carrier  on  tand,"  and  ferrymen  are  there  in- 
cluded under  the  sane  rule ;  and-  in  the  same  work  ;  "  a  ferryman,  it 
$cen,s,  will  only  be  excused  where  the  case  falls  under  the  exception 
oflcss  by  perils  cf  the  sca,,!  Rich  vs.  Kneeland,Hob,  18,  Cro.^ac.  330, 
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and  Bancroft's  case,  cited  in  Jones  on  Bail,  108.    Sed  vide  Townsend 
vs.  Susquehanna  Company,  6  John  90.  R. 


John  D.  Terrill,  vs.  Admr.  William  Richards. 

A.  &  B.  enter  into  a  covenant,  by  which  A.  is  to  advance  a  certain  sum  . 
of  money  to  B.  to  be  laid  out  by  him  in  the  purchase  of  lands,  which 
are  to  be  equally  divided,  and  all  losses  and  gains  to  be  equally  shared 
by  A.  &  B.  Although  A.  &  B.  are  copartners  in  the  subject  matter, 
(i.  e.  the  land,  when  bought)  yet,  if  A.  fail  to  advance  the  money 
according  to  the  contract,  it  is  such  a  breach  of  an  independent  cove* 
nant  as  will  give  B.  the  right  to  bring  an  action  of  covenant  against 

J.  HIS  was  an  action  of  covenant,  on  the  following 
agreement :  "  An  article  of  agreement,  made  and  entered 
into,  and  confirmed  on  the  thirteenth  day  of  August,  1806, 
between  William  Richards,  of  South-Carolina,  Pendle- 
ton district,  of  the  one  part,  and  John  D,  Terrill,  of 
Georgia,  Franklin  county,  of  the  other ;  Witnesseth,  that 
whereas  there  appears  to  be  a  prospect  of  obtaining  some 
lands,  by  purchase,  in  the  state  of  Georgia ;  the  parties 
aforesaid  make  and  ordain  the  following,  contract  :— 
That  is  to  say,  the  said  William  Richards  *foth  oblige 
himself  to  furnish  and  pay  into  the  hands  of  the  g|id  John 
D.  Terrill,  the  sum  of  four  thousand  dollars,  frcW  time 
to  time,  when  called  for  by  the  said  John  D.  TerrifL  per- 
sonally, or  in  writing ;  the  whole  sum  to  be  paid  w  the 
said  John  D.  Terrill,  by  or  before  the  first  day  of  M^rch 
next,  for  the  purpose  of  buying  lands,  as  aforesaid. 
agreement  then  states  that  the  lands  are  to  be  equally  di%&- 
ded,  and  a]§o  all  losses  and  profits,  between  tjie  parties? 
that  Terrill  is  to  be  the  sole  judge  of  the  prices  to  6e  giv- 
en, and  if  any  disagreement  should  arise,  as  to  the  divi- 
sion of  the  land,  it  should  be  determined  in  Georgia,  and 
that  this  agreement  should  be  carried  into  effect,  in  case 
of  the  death  of  either  party,  by  the  heirs,  executors,  &c% 
qf  the  survivor," 
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The   plea  was  non  est  factum,   and    issue  thereon. 

The  defendant's  counsel  moved  for  a  non-suit,  on  the 
ground,  that  this  was  an  agreement  of  copartnerships  and 
that  therefore  the  parties  should  have  gone  into  a  court  of 
chancery;  that  it  was,  in  part,  executed,  and  that  if  a 
recovery  was  had  against  the  intestate,  great  injustice 
might  be  done,  as  there  might  exist  good  reasons  for  not 
completing  the  contract,  which  could  only  be  made  to 
appear  by  bringing  the  plaintiff  on  oath. 

The  presiding  judge  granted  a  non-suit,  and  the  plain- 
tiff now  moved  to  set  aside  the  non-suit,  on  the  following 
and  other  grounds,  which  will  not  be  noticed  as  not  being 
necessarily  involved  in  the  determination  of  the  case : 

1st.  Because  whether  the  plaintiff  and  defendant Y 
intestate  were  or  were  not  copartners,  was  a  question  of 
fact,  and  ought  to  have  been  left  to  the  jury,  the  only 
proper  judges  of  the  facts. 

2nd.  Because,  admitting  the  copartnership,  yet  the  firm 
was  dissolved  by  the  death  of  Richards. 

3d.  Because,  admitting  the  copartnership,  yet  one  co- 
partner may  sue  another,  if  that  other  (as  was  the  case 
here)  covenants  to  pay  his  copartner  a  sum  of  money,  on 
a  particular  day. 

The  opinion  pf  the  Court  was  delivered  by  Mr.  Justice 
ColcocL 

The  jury  arc  undoubtedly  the  proper  judges  of  facts, 
but  if  cannot  be  contended,  that  it  is  their  exclusive  privi- 
lege to  determine  on  the  existence,  or  non-existence  of  a 
copartnership,  which  does  not  depend  on  facts  alone,  but 
rather  on  the  legal  result  of  these  facts.  Here  there  was 
no  dispute  about  the  facts;  they  all  appear  on  the  agree- 
ment, and  there  can  be  no  doubt  that  these  parties  were  co- 
partners, as  to  the  subject  matter  of  purchase  named  in 
the  agreement,  tf or  is  it  a  ground  on  which  one  copart- 
ner can  sue,  that  his  copartner  is  dead,  if  the  suit  be 
brought  for  their  copartnership  transactions.  But  as  there 
is  a  separate  and  independent  covenant  contained  in  this 
deed,  whereby  the  intestate  agreed  to  pay  a  particular  stim 
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of  money,  on  or  before  a  given  day;  I  think  th:  a^iion 
may  be  maintained.  2  Dun.  &  East,  p.  483  ;  1  Salk.  9, 
Gould's  Espinasse,  190.  Yet,  there  is  little  doubt  in  my 
mind,  but  this  case  will  eventuate  in  a  Court  of  Equity. 

The  motion  of  the  plaintiff  is  granted. 

Justices,  Grimke,  Nott,  Chevesy  Gantt  and  Johnson, 
concurred. 

Yancey,  for  the  motion. 
Bowie,  contra. 

fa. J  Saville,  vs.  Robertson,  tt  aL  4  T.  R.  726.  Gouthwaite,  vs. 
Duckworth,  12  East,  426.  Venning,  vs.  Lcckie,  13  East,  7.  Wat- 
son on  partnership,  395.  R. 


James  Ward,  vs.  Lave  Tyler. 

# 

15  Vre  an  action  of  debt  Jjy  Sum.  Pro.  was  brought,  to  recover  the  pen- 
Ally  imposed  by  the  act  of  1803,  for  converting  an  estray;  the  pro- 
*vc*  was  quashed,  because,  the  act  directs  that  the  penalty  shall  be 
rrcovi.rcd  by  information. 

Vr  here  a  statute  points  out  a  particular  mode,  in  which  a  penalty  shall 
be  recovered,  that  mode  must  be  pursued. 

The-  State  Constitution  has  not  abolished  the  proceeding  by  informa- 
tion, except  in  matters  purely  criminal,  and  may  be  resorted  to  as  a 
mode  of  redress  for  private  injuries,  or  for  the  recovery  of  private 
r^'i.tj. 

JL  HIS  was  an  action  of  debt,  by  summary  process, 
brought  against  the  defendant,  to  recover  the  penalty  im- 
;»«~.hed  by  the  act  of  1803,  for  converting  to  his  use  an 
e^nay,  contrary  to  the  directions  of  the  act,'  which  penal- 
ty *  is  given  to  the  informer.  The  process  was  quashed  on 
the  ground,  that  the  act  prescribes  the  mode  by  which  the 
penis Ity  should  be  recovered,  to  wit,  by  information. 

A  motion  was  now  made  to  reverse  the  order  of  the 
judge,  Ix^ause  the  proceeding  by  information  is  virtually 
•,.bo;:tKd  by  the  constitution  of  the  state,  and  therefore, 

/  ;T»e  ^eI>:ui,•  imposed  bv  this  act  can  be  recovered  at  alL 


November  Term,  23 

it  mubt  be  either  by  an  action  of  debt  or  by  indictment,  at 
the  election  of  the  informer. 

The  opinion  of  the  court  was  delivered  by  Mr.  Justice 
Colcock. 

By  the  second  section  of  the  third  article  of  the  consti- 
tution of  this  state,  it  is  declared,  That  u  all  prosecutions 
*4  shall  be  carried  on  by  the  authority  and  in  the  naive  f 
"  the  state  of  South- Carolina,"  P.  L.  Appcn.  13.  T.  - 
proceeding,  by  information,  is  always  a  prosccuuen  ct  a 
criminal  nature,  and  not  a  civil  process,  (4  Black.  Com. 
ch.  23.)  and  is  carried  on  in  the  name,  and  I))  the  authori- 
ty of  a  public  officer,  (2  Burns' justice,  title  Information.) 
Such  a  proceeding  cannot  be  carried  on  in  the  name  of  th* 
state,  and  is  therefore  unconstitutional,  Mitchell's  case,  1 
Bay,  265  ;  if  so,  the  penalty  is  recoverable  by  an  action  cf 
debt,  as  if  no  particular  method  had  been  point  jd  out  by 
the  act,  6  Bacon  Ab.  Wils's.  ed.  Title  Statute  X'. 

No  doctrine  of  law  is  better  established,  than  that,  where 
a  statute  points  but  a  particular  mode  by  which  a  penalty 
shall  be  recovered,  that,  that  mode  shall  be  pursued,  1 
Burrows^  543,  King  vs.  Wright,  King  vs.  Robinson,  2  do* 
p.  803,  and  Caster's  case,  Croke  Jas.  644,  referred  to  by 
Ld.  Mansfield,  2  Hawk  302.  Here  the  act  expressly 
says,  the  penalty  shall  be  recovered  by  information  in  any 
court  having  competent  jurisdiction,  2  Faust  516,  1  Brev. 
Dig.  312,  sec.  18.  and  this  act  was  passed  in  1803,  long 
after  the  adoption  of  the  constitution.  This  is  mentioned, 
merely  as  furnishing  a  Legislative  construction  of  the 
constitution.  The  words  in  the  constitution,  which  are 
relied  on  as  operating  as  a  virtual  repeal  of  the  proceeding 
by  information,  are  to  be  construed,  as  relating  to  pro- 
secutions for  acts  purely  criminal  j  ahhough  prose- 
cuted on  the  criminal  side  of  the  court,  they  may 
be  resorted  to,  as  a  mode  of  redress  for  a  private  injury 
or  for  the  recovery  of  a  private  right,  and  it  is  the  daily 
practice  of  our  courts  to  sustain  such  informations*  Hughes 
&  Harlev,  Ravenel  &  the  City  Council. 
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In  the  case  before  us,  the  question  of  right  is  confined 
to  the  plaintiff  and  defendant,  and  the  mode  of  proceed-* 
ing,  by  information,  is  no  other  in  fact  than  a  suit  to 
decide  their  rights.  Blackstone,  in  speaking  of  this  rem* 
edy,  Com.  vol.  4,  p.  308,  says,  u  They  are  a  sort  of 
§*iii  tarn  actions,  only  carried  on  by  a  criminal,  instead  of 
a  civil  process,"  and  cases,  like  the  present,  admit  of  no 
possible  objection.  The  same  notice,  the  same  pleas 
allowed,  and  the  same  judgment,  as  by  process,  and  the 
right  of  trial  by  the  jury,  preserved. 

I  am,  therefore;  against  the  motion- 

Justices  Grimke,  Nott,  Chevesy  Gahtt  and  Johnson^ 
concurred. 

Patterson,  for  the  motion. 
Stark,  solicitor,  contra. 


John  Russell,  ads.  Edward  Rogers. 

Where  a  plaintiff  sues  on  a  demand,  bearing1  interest,  and  defendant 
gives  in  evidence  a  discount,  which  does  not  bear  interest,  the  plain- 
tiff ieintitled  to  calculate  interest  on  his  whole  demand,  up  to  the 
time  of  the  verdict. 

JL  HIS  case  was  tried  before  Mr.  Justice  Johnson,  at 
Canfden,  in  November  Term,  1816. 

The  facts  were  these ;  the  defendant,  who  was  a  mer- 
chant, gave  the  plaintiff  a  promissory  note,  on  which  this 
action  was  founded.  It  was  credited  with  the  amount  of 
the  plaintiffs  store  account  with  the  defendant,  for  the  years 
1809  and  1810,  and  the  defendant  now  offered  in  evidence, 
as  a  discount,  the  plaintiffs  store  account  with  him,  for  the 
years  1811  and  1812;  but  there  was  no  evidence  of  any 
express  agreement  that  this  account  was  to  go  in  payment 
of  the  note.  If  the  accounts  for  the  last  two  years  were 
passed  to  the  credit  of  the  note,  at  the  time  the  goods  were 
delivered,  or  at  the  end  of  each  year,  the  note  was  wholly 
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extinguished,  and  a  small  balance  would  have  remained 
due  to  the  defendant ;  but  the  Presiding  Judge  directed 
the  jury  to  calculate  the  interest  on  the  note  up  to  the  time 
of  the  defendants  filing  the  discount,  which  left  a  small 
balance  due  the  plaintiff,  for  which  they  found  a  verdict. 

A  motion  Was  now  made  for  si  new  trial,  on  two  grounds : 
1st.  That  there  was  sufficient  evidence,  that  the  goods 
were  received  in  the  payment  of  the  note. 

2nd.  That  when  a  discount  is  offered,  that  does  not 
bear  interest,  against  a  demand  that  does,  the  applica- 
tion of  that  discount  ought,  by  relation,  td  be  made  at  the 
time  the  plaintiff  became  indebted; 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Johnson. 

The  first  ground  supposes,  that  there  was  sufficient  evi- 
dence to  warrant  the  inference,  that  the  goods  delivered  in 
1811  and  1812,  were  received  in  payment  of  the  note; 
from  which  it  would  necessarily  follow,  that  the  note 
was  wholly  extinguished,  and  that  the  defendant  was 
entitled  to  a  verdict.  There  was  no  evidence  of  any 
express  agreement  to  that  effect,  and  the  only  circum- 
stance relied  on  to  support  the  position,  was,  that  the  plain- 
tiff had  passed  the  defendants  store  account  against  him, 
for  1809  and  1810,  as  a  credit  on  the  note.  I  think  there- 
fore, that  the  conclusion  is  not  warranted  by  the  facts.  If 
that  circumstance  alone  would  warrant  such  an  inference, 
the  admission  of  apart  of  a  demand,'  might,  with  the  same 
propriety,  be  considered  as  an  admission  of  the  whole, 
which  is  certainly  not  warranted  by  principle  or  rule. 

2nd.  I  was  of  opinion  at  the  trial,  and  so  charged  the 
jury,  that  as  the  plaintiffs  demand  was  of  that  character 
in  which  they  were  bound  to  allow  him  interest,  and  as  the 
defendants  demand  or  discount  was  not  of  the  character 
which  did  carry  interest,  unless  they  should  be  of  opinion, 
that  the  facts  justified  the  conclusion  that  the  plaintiff  re- 
ceived the  goods  delivered  in  1811  and  1812,  as  payment, 
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they  ought  to  allow  the  plaintiff  interest  up  to  the  time  of 
the  filing  of  the  discount.  I  did  so,  because,  I  then 
thought,  that  the  discount  might  be  considered  as  a  quasi 
tender  of  payment  to  the  plaintiff  in  his  own  coin ;  but  I 
yield  with  great  pleasure  to  the  unanimous  opinion  of  my 
brethren,  that  th6  plaintiff  was  entided  to  interest  on  his 
demand  up  to  the  time  of  the  verdict.  The  plaintiff,  as  I 
before  observed,  was  entided  to  interest  orr  his  demand, 
and  the  discount  set  up  by  the  defendant  was  regarded  as 
a  discount,  and  not  as  a  payment;  an  independent  unliqui- 
dated demand  which  did  not  carry  interest*  The  princi- 
ple of  this  question,  I  am  informed,  has  been  before  decid- 
ed by  this  Court,  in  the  case  of  M'Donald,  vs.  Ramsay, 
in  Charleston,  of  which  I  was  not  informed,  not  being  then 
on  the  bench. 

.  I  am  of  opinion  therefore  that  the  motion  ought  to  be 
dismissed ;  for  although  the  court  erred,  it  was  against  the   . 
plaintiff,- who  has  not  appealed. 

Justices,  Colcoci^  Notty  Cheves  and  Gantty  concurred* 

B landing,  for  the  motion. 
Levyy  contra* 


The  State,  vs.  Luke  Williams. 
»         • 

The  Governor  has  the  constitutional  right  to  remit  the  moiety  of  the 
penalty  for  retailing1  spirituous  liquors,  (under  the  act  of  1801)  that 
is  given  by  the  act  to  the  commissioners  of  the  roads.  AKter  of  the 
part  gh'en  to- the  informer. 

JL  HE  defendant,  in  this  case,  had  been  convicted  un- 
der the  act  of  1801,  of  retailing  spirituous  liquors,  with* 
out  a  license.  An  execution  had  been  issued  against  him 
to  collect  the  fine  imposed  by  law,  in  consequence  of  such 
conviction* 

This  was  a  rule  against  the  sheriff  to  shew  cause,  why- 
he  had  not  enforced  that  execution.  He  shewed  for  cause 
that  the  Governor  had^r  emitted  the  penalty.     The  Solici- 
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tor  contended,  that  the  Governor  had  no  such  power. 
Indeed,  to  try  that  question  was  the  object  of  the  rule. 
The  seventh  section  of  the  2nd  art.  of  the  constitution  de- 
clares that  the  governor  shall  have  power  to  remit  fines 
and  forfeitures,  unless  otherwise  directed  by  law.  The 
act  of  1801,  2nd  Faust,  401.  1  Brev.  Dig.  82.  after 
regulating  the  manner  of  granting  licences,  to  keep  tavern, 
retail  spirituous  liquors,  &c.  declares  that  the  forfeiture 
in  all  cases  shall  be  thus  disposed  of,  "  one  half  to  the  in- 
former and  the  other  half  to  the  board  of  commissioners, 
in  their  respective  districts,  to  be  applied  by  them  to  the 
repairs  of  the  roads  and  bridges,  &c."  It  was  contended 
on  the  part  of  the  state,  that  the  word  **  greeted"  in 
the  clause  of  the  constitution,  above  cited,  was  synoni*» 
raous  with  u  appropriated"  and  that  the  true  construc- 
tion was,  that  the  governor  should  have  the  power  to 
rerak  fines  and  forfeitures,  except  where  they  were  appro* 
priated  to  some  specific  use,  and  that,  as  the  act  of  1801, 
directs  the  forfeiture  to  be  paid  to  the  commissioners,  for 
the  purpose  of  repairing  the  roads  and  bridges,  &c.  it  was 
such  an  appropriation  of  the  fine,  as,  in  contemplation  of 
the  constitution,  deprived  the  governor  of  the  power  of 
remitting  it ;  and  that,  admitting  he  could  remit  that  part 
which  is  given  to  the  commissioners,  he  could  not,  that 
moiety,  which  is  given  to  the  informer. 
|  The  question  was  decided  by  Mr.  Justice  Nott^  below, 

.  where,  it  was  determined,  that  the  power  of  the  governor 
was  not  abridged  by  the  act  of  1801,  so  far  as  regarded 
the  part  of  the  fine  given  to  the  commissioners  of  the 
roads ;  that,  as  it  regarded  the  part  given  to  the  informer, 
it  had  been  decided  in  the  case  of  the  State  against  Kcllys 
that  it  could  not  be  remitted  by  the  governor.  But  as  no 
person  appeared  in  the  character  of , informer,  to  claim  the 
moiety  given  to  him,  the  rule  was  ordered  to  be  dis- 
charged. 

An  appeal  was  made  from  that  decision  to  the  consti- 
tutional court,  where  the  same  questions  w.ere  made,  and 
endeavored  to  be  supported  on  the  same  grounds. 
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Mr.  Justice  Nott  delivered  the  opinion  of  the  court. 
The  peopleof  this  state,have,by  the  constitution  assigned 
to  the  respective  branches  of  the  government,  the  several 
powers  therein  specified,  according  to  the  various  provi- 
sions of  that  instrument,  and  in  the  exercise  of  those 
powers,  each  must  necessarily  be  governed  by  its  own 
judgment  and  discretion.  The  governor,  in  the  discharge 
of  his  official  duties,  must  follow  what  appears  to  him  the 
most  correct  construction  of  the  constitution,  and  where- 
ver he  has  by  official  acts  given  a  construction  to  any  part 
of  it  which  relates  to  his  particular  department,  this  court 
will  not  readily  interfere  to  arrest  the  progress  of  his 
measures.  The  same  degree  of  caution,  which  the  court 
would  use  in  declaring  an  act  of  the  legislature  unconsti- 
tutional, ought  to  be  observed  towards  the  acts  of  the 
executive.  The  constitution  has  delegated  to  him  the 
power  "to  remit  fines  and  forfeitures  unless  otherwise 
directed  by  law/'  The  word  "  directed"  obviously  re- 
lates to  the  governor ;  he  is  the  antecedent.  It  cannot 
refer  to  fines  and  forfeitures.  Such  a  view  would  not 
comport  with  either  the  legal  or  grammatical  construction 
of  the  sentence.  The  governor  is  cloathed  with  that  high 
authority  by  the  constitution,  and  cannot  be  divested  of  it 
by  implication.  The  same  sovereign  people,  from  whom 
he  derives  that  power,  have  authorised  their  representa- 
tives to  withhold  it  whenever  they  may  think  proper; 
but  they  must  manifest  their  will  by  a  plain,  direct  and 
unequivocal  act.  The  act  of  1801,  is  not  such  a  one,  at 
least,  so  far  as  respects  that  part  which  vests  the  penalty 
in  the  commissioners  of  the  roads.  It  is  not  given  to 
them  in  their  individual  capacities,  but  as  agents  of  the 
state,  and  for  public  purposes.  The  money,  as  much 
belongs  to  the  state,  as  if  it  had  been  directed  to  be  paid 
into  the  public  treasury.  The  act  is  only  directory  to  the 
commissioners  in  the  application  of  the  money  when. 
received  :  it  invests  no  right,  which  may  not  be  defeated 
by  the  intervention  of  the  governor,  between  the  imposi- 
tion and  the  collection  of  the  fine.     The  part,  given  to  th<i 
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informer,  rests  on  a  different  foundation.  There  is  a 
rested  interest>  adverse  from  the  state,  as  soon  as  the 
.conviction  takes  place.  Over  that,  it  has  already  been 
determined,  that  the  governor  has  no  controul,  and  that 
decision  is  not  now  to  be  questioned.  But  as  it  has  not 
been  made  to  appear  to  the  court,  that  there  was  any 
informer,  who  was  entitled  to  receive  a  moiety  of  this 
penalty,  the  motion  must  be  refused.  If,  however,  any 
individual  has  a  right  to  a  part  of  it,  the  way  is  still  open 
for  him  to  prosecute  his  claim  and  to  enforce  his  right. 
The  court  only  determines,  that  the  state  has  no  right  or 
olaim,  and  that  the  rule  was  properly  discharged. 
Justices  Cheves,  Gantt  and  Johnson,  concurred. 

Justice  Bay^  dissenting,  gave  the  following  opinio.n : 
In  this  case,  I  differ  from  my  brethren,  whose  opin- 
ions have  been  delivered,  but  with  that  respectful  defer- 
ence which  is  due  to  such  high  authority.  It  appears  to 
me,  that  there  is  but  one  material  point  in  the  case,  and 
that  is,  has  the  executive  of  this  state,  a  power  to  inter- 
fere -with  vested  rights  or  not  ?  By  the  constitution,  from 
whence  the  governor  of  the  state  derives  his  authority, 
7th  section,  2d  article,  a  power  is  given  to  the  governor 
to  pardon  crimes  and  offences^  and  to  remit  fines  and 
forfeitures,  unless  otherwise  directed  by  law.  This  arti- 
cle of  the  constitution,  appears  to  me,  to  be  bottomed  on 
the  old  principles  of  the  common  law,  which  have  long 
settled,  that  the  prerogative  of  the  crown,  should  never 
extend  to  vested  rights,  either  in  corporations  or  indi- 
viduals* Vested  rights  by  the  common  law,  were  rights 
which  were  relinquished  by  the  crown,  and  granted  either 
to  corporations  or  individuals ;  and  when  these  grants 
were  once  made,  the  crown  had  no  more  rights  over 
them  than  they  had  over  lands  or  any  other  property, 
vested  In  individuals.  And  when  the  framers  of  our  con- 
stitution came  finally  to  determine  upon  this  article,  they 
wisely  made  the  reservation,  which  the  wisdom  of  the 
common  law,  from  time  immemorial,  had  wisely  chalked 
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out,  before  them.  Conformable  to  these  principles,  when 
the  legislature  gave  the  power  of  granting  tavern  licences, 
and  retailing  of  spirituous  liquors,  &c.  to  the  board  of 
commissioners  in  1801,  they  gave  one  moiety  to  the  in- 
forming prosecutor,  and  the  other  moiety  to  the  commis- 
sioners of  the  high  roads  of  the  district,  where  the  offence 
was  committed.  This  act  then  vested  the  right  to  this 
moiety,  in  my  opinion,  clearly  and  expressly,  in  the  com- 
missioners, as  a  body  politic,  for  the  uses  in  the  act,  and 
divested  the  state  of  all  right  and  title  to  it,  which  brought 
k  expressly  under  the  exception  in  the  article  in  the  con- 
stitution, of  remitting  fines,  unless  otherzvi&e  directed  by 
ten;.  There  was  a  direction  and  appropriation  by  law, 
which  took  it  away  from  the  state,  and  consequently  from 
the  power  of  the  governor  to  remit  it. 

It  is  admitted,  and  has  been  determined  in  several 
cases,  that  the  governor  has  no  power  over  the  moiety  of 
any  fine,  which  goes  to  an  informer;  and  if  I  understand 
correctly t  all  my  brethren  concur  in  these  former  deter- 
minations. At  all  events,  they  are  the  laws  of  the  land, 
until  future  decisions  overrule  them,, or  some  act  of  the 
legislature  controuls  them.  So,  in  my  opinion,  the  act  of 
1801,  gave  one  moiety  to  the  commissioners  in  the  same 
manner  that  it  gave  one  moiety  to  the  prosecutor  or  in- 
former. 

But,  it  has  been  said,  that,  until  the  money  is  received 

by  the  commissioners,  the  governor  has  a  controul  over  it 

• 

and  mny  remit  it.  This,  in  my  opinion,  is  a  distinction, 
without  any  solid  reason  to  support  it ;  for  where  there  is 
a  right,  the  law  gives  the  remedy,  to  recover  this  right. 
Shall  the  governor  then  obstrutt  this  right  and  defeat  this 
remedy  ?  The  law  would  be  a  strange  system  indeed,  to 
permit  it ;  and  justice  itself  would  blush  at  such  a  con- 
struction. 

I  am  therefore  clearly  and  decidedly  of  opinion,  that 
the  rule  upon  the  sheriff,  to  produce  the  money,  ought  to 
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have  been  made  absolute,  and  that  the  decision  of  the 
judge  ought  to  be  set  aside. 

Stark,  solicitor,  for  the  motion. 
Clifton*,  contra. 


Reuben  House,  ads.  Elizabeth  Brailsjord. 

By  the  act  of  1786,  all  mortgages  given  to  the  loan  office,  are  considered 
as  recorded. 

Where  a  mortgage  given  to  the  loan  office  has  been  foreclosed,  the 
conreyance  from  the  commissioners  of  the  loan  office,  is  good, 
though  not  recorded,  against  ail  persons  claiming  under  the  mort- 
gagor. 


T 


HIS  was  an  action  of  trespass,  to  try  title  to  a  tract  of 
-  acres  of  land.. 


Both  plaintiff  and  defendant  claimed  under  Isaac 
Huger,  who,  on  die  25th  April,  1786,  mortgaged  it  to 
the  loan  office.  On  the  29th  March,  1797,  it  was  sold  by 
the  commissioners,  and  conveyed  to  Samuel  Brailsford, 
(the  father  of  the  plaintiff,)  who  recorded  his  title  in  Feb- 
ruary, 1810.     The  plaintiff  claimed  by  her  father. 

The  defendant  produced  an  exemplification  of  a  judg- 
ment recovered  against  Isaac  Huger,  by  Jacob  Williman, 
in  trust  for  the  German  Friendly  Society,  and  a  scire  fa- 
cias, against  Huger's  administrators,  reviving  the  said 
judgment.  The  execution  and  levy  were  admitted,  and 
the  defendant  produced  a  conveyance  from  the  sheriff  of 
Richland  district,  founded  on  the  levy  and  execution,  for 
the  same  tract  of  land,  dated  the  second  day  of  Januaiy, 
1810,  to  Saunders  Glover,  jr.  in  trust  for  James  Kennedy 
and  wife,  the  lessors  of  the  defendant. 

On  the  part  of  the  plaintiff,  the  locus  in  quo,  was  estab- 
lished, and  it  was  proved  that  the  defendant  was  in  pos- 
session. Mr.  Bostick,  the  witness,  said  he  saw  the  plain- 
tiff's title  in  March  or  April,  1810,  apd  told  the  defendant. 
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House,  of  it,  and  so  did  another  neighbour.     But  House 
fell  in  with  Kennedy,  and  got  possession  of  it. 

It  was  contended  on  the  part  of  the  defendant,  that  as 
the  conveyance  from  the  commissioners  of  the  loan  office 
to  the  plaintiff  had  not  been  recorded  wi  thirl  the  legal  time, 
nor  until  the  conveyance  to  Glover,  the  defendant's  title 
ought  to  be  preferred  under  the  act  of  Assembly  of  1698. 
P.  L.  3.  But  the  Presiding  Judge  directed  the  jury  to 
find  for  the  plaintiff,  which  they  did. 

The  defendant  moved  for  a  new  trial,  dn  the  ground,  that 
under  the  circumstances  of  the  case,  the  title  of  the  de* 
fendant's  lessor  ought  to  have  been  preferred. 

The  opinion  of  the  court  was  delivered  by  Mr.  Justice 
Colcock. 

By  the  act  of  1785,  (P.  L.  398,  1  Brev.  Dig.  in,)  di~ 
recting  the  paper  medium  loan,  a  form  of  the  mortgages  to 
be  given,  is  prescribed,  and  it  is  declared  that  they  shall 
be  considered  as  recorded.  Upon  the  execution  of  that 
mortgage,  the  fee  passed  from  Isaac  Huger  to  the  state, 
and  the  record  of  the  mortgage  was  notice  to  all,  the  world* 
This  is  to  be  considered  as  a  case  between  the  public  and 
Mr.  Kennedy,  or  his  trustee,  S.  Glover.  There  was  no  in- 
terest in  Huger  at  the  time  the  execution  was  levied. 
The  mortgage  had  been  foreclosed  according  to  the  terms 
of  the  act,  and  the  equity  of  redemption  had  passed  out  o( 
Huger ;  and  as  between  the  real  parties,  the  deed  of  the 
public  was  first  recorded,  and  according  to  the  provisions 
of  the  act  of  1698,  must  be  preferred  to  that  of  Kennedy. 
But  if  there  could  be  a  doubt,  as  to  this,  the  defendant  cer- 
tainly cannot  be  permitted  to  question  the  plaintiff's  title  on 
this  ground,  when  he  was  fully  apprised  of  it.  Motion 
refused. 

Justices,  Grimie,  Chevesy  Gantt  and  Johnson,  concurred-' 

Chappell,  for  the  motion. 
,  Stariy  contra. 
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William  Daniel,  ads.  Louisa  Rose  &  A-L. 

Where,  in  the  argument  of  a  case  in  the  constitutional  court,  it  was 
discovered,  that  a  conveyance  was  made  by  A.  and  hi 9  daughter  B. 
who,  in  the  argument  below,  had  been  considered  as  the  -wife  of  A* 
a  new  trial  was. granted. — CaO 
The  deed  of  a  Jerome  covert,  is  absolutely  void. — f&. J 
Is  the  deed  of  an  infant,  void,  or  only  voidable  ?— (""<:.  J. 

A  HIS  was  an  action  of  trespass,  to  try  titles  to  a  tract 
of  land. 

The  land  was  originally  granted  to  ■  Shelling,  in 
17 — ,  who  died  some  time  after,  leaving  an  only  daugh- 
ter, Barbara,  to  whom  the  land  descended,  who*  accord- 
ing to  the  parol  evidence  produced  oh  the  trial,  married 
a  man  by  the  name  of  Boozer,  and  died,  leaving  an  only 
daughter,  Rosanna,  to  whom  the  land  descended,  and 
who  intermarried  with  Henry  Brown,  who,  joindy  with 
Rosanna,  the  acknowledged  daughter  of  Barbara,  while 
under  age,  conveyed  to  Alexander  Rose,  the  father  of 
the  plaintiff,  and  who  inherited  from  him  in  17—.  But, 
in  looking  into  «he  deed,  from  Henry  Brown  &  Rosanna 
to  Alexander  Rose,  it  was  discovered,  in  the  argument 
of  the  case,  for  the  first  time,  that  Rosanna  was  there 
called  the  daughter,  and  not  the  wife,  of  Henry  Brown. 

The  defendant  claimed  the  land,  under  a  junior  grant 
to  John  Hampton,  dated  in  1786.  John  Hampton  con- 
veyed to  Robert  Stark,  in  1793,  and  Robert  Stark,  to 
Wade  Hampton,  whose  tenant  the  defendant  was,  in 
1794.  Neither  the  plaintiff  nor  any  of  those,  under 
whom  they  claimed  title,  were  ever  in  the  actual  posses- 
sion* One  Bodden  went  into  possession  in  1787,  and 
after  him,  one  Fetner,  who  remained  there  until  1793,  as 
tenants  to  John  Hampton ;  and  shortly  after  the  con- 
veyance from  Stark  to  Wade  Hampton,  (the  precise  time 
of  which  was  not  ascertained)  Arthur,  and  after  him, 
the  defendant,  went  into  possession,  as  tenants  of  Wade 

Hampton,  who  continued  there  until  the  commencement 
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of  this  action.     Alexander  Rose  died  in  1802  or  1803.' 
intestate,  leaving  issue,  the  plaintiffs,  who  were  infants. 
The  jury,  under  the   direction  of  the  court,  found  a 
Verdict  for  the  plaintiffs. 

....         .  * 

The  opinion  of  the  court,  was  delivered  by  Mr.  Justice 

jfohnson* 

From  the  view  taken*  of  this  case,  a  minute  investFga- 
tion  of  the  various  grounds  taken  on  the  motion  for  a 
non-suit;,  and  for  a  new  trial,  is  superceded.  The  object 
of  granting  new  trials,  is,  that  justice  may  be  done,  be-' 
tween  the  parties,  and  when  the  court  clearly  sees  that  a 
case  has  not  been  faiwly  tried  upon  the  merits,  and  that 
without  fault  of  the  party,  justice  and  reason  require  that 
a  new  trial  should  be  granted.  Now  the  discovery,  made 
for  the  first  time  on  the  argument  of  this  case,  (that  Ro- 
sanna  is  called  the'  daughter,  in  the  deed  to'  Alexander 
Rose,  and  not  the  wife  of  Henry  Brown,)  raises  the 
strongest  presumption,  that  there  was  some  mistake  in 
the  parol  evidence  adduced  on  the  trial  below.  And,  it 
is  extraordinary,  (but  most  certainly  true,)  that  this  fact 
had  escaped  the  observation  of  the  court,  and  the  counsel, 
on  both  sides,  on  two  trials  in  the  circuit  court,  and  a 
previous  argument  in  this  court ;  for  until  now,  she  has 
been  uniformly  regarded  as  the  wife,  and  not  the  daugh- 
ter, of  Henry  Brown,  which  hi  my  mind,  is  a  fact  of  the 
first  importance  in  the  case  ;  if  she  is  the  wife,  I  am  clear- 
ly of  opinion,  that  her  deed  was  not  only  voidable  but 
absolutely  void,  and  that  nothing  but  the  life  estate  of 
Henry  Brown  passed  by  the  deed  to'  Alexander  Rose, 
and  the  court  below  ought  to  have  ordered  a  non-suit  f 
but  if,  on  the  contrary,  she  was  the  daughter  and  infant^ 
it  is  a  question  of  so  much  difficulty  whether  the  deed 
was  void  or  only  voidable,  that  notwithstanding  the  very 
able  arguments  that  have  been  directed  to  this  point,  I 
feel  unprepared  to  decide  it,  and  shall  therefore  pass  it 
over  for  the  present. 

There  is  another  ground  also,  on  which  I  am  strongly 
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inclined  to  think  the  defendant  is  entitled  to  a  new  trial, 
although  it  was  not  directly  made  in  the  court  below  c 
there  are  strong  reasons  to  believe  (if  the  facts  detailed  in 
evidence  be  true)  that  a  title  by  possession,  had  accrued 
to  Wade  Hampton,  before  the  death  of  Alexander  Rose. 
It  will  be  recollected,  that  Arthur  went  into  possession  as 
his  tenant,  shortly  after  tils  purchase  from  Stark,  in 
1794,  and  that  he  was  succeeded  by  the  defendant,  whp 
continued  the  possession  up  to  the  death  of  Rose  in  1802 
or  1803;  making  together  a  term  of  eight  or  nine  years. 
The  counsel  for  the  defendant  say  that  they  were  driven 
from  this  ground  in  the  court  below,  by  a  mistaken  view 
of  a  decision  of  this  court,  which  is  said  to  have  determin- 
ed, that  two  or  more  distinct  possessions  shall  not  be  cou- 
pled together  to  make  out  the  time  required  by  the  statute ; 
but  that  principle,  if  established,  cannot  (in  my  opinion) 
affect  this  case,  as  there  was  a  continued  possession  in 
Wade  Hampton,  by  Arthur  and  the  defendant,  (if  indeed 
they  were  his  tenants.)  It  was  nbt  therefore  their  seve- 
ralpossessions,  but  his  entire  possession. 

Without  expressing  any  opinion,  whether  die  posses- 
sion in  this  case  is  sufficient  to  authorise  the  presumption 
of  a  deed,  from  Alexander  Rose,  to  John  Hampton, 
(another  question  made  in  this  case,)  I  will  only  abserve, 
that  the  inclination  of  my  mind  is  against  it ;  the  fact  of 
his  having  obtained  a  grant,  rebuts  the  presumption,  as  it 
is  improbable  he  would  have  resorted  to  this  title,  when  in 
the  possession  of  a  better  one  from  Rose,  if  he  had  any. 

I  am  however,  of  opinion,  thpt  the  motion  fot  a  ney 
trial,  ought  to  prevail. 

Justices  Colcock,  Nott  and  Cheves,  concurred. 

Justice  Gantt,  dissented. 

Stark,  solicitor,  for  the  motion. 
Egan,  contra. 

fa. J  Broahead  vs.  Marshall  et  war.  2  Black.  Rep.  955,  as  to  the  gen- 
eral doctrine  of  new  trials,  see  Bright  ys.  Enyon,  1  Bur.  390,  2  Tidd's 
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?ract.  813,  1  Sel.  Pract.  458,  see  also,  a  note  to  Smith  8c  Brampstou, 
2  Salk.  644.  Ev.  Ed.  note  A.  where  a  number  of  cases  are  collected. 

(b.J  Poth.  Obhg.  Cap.  1,  Art.  4,  2  Com.  Dig.  Tit.  Baron  &  Femme 
(Q.)  Vin.  Abr.  Tit.  Baron  &  Femme  (K.)  13  Do.  Tit.  Faits,  (F.a.) 
Norton  vs.  TurvUle  2  Pr.  Wins.  144.  Reeves.  Dom.  Rel.  98,  Co.  Lit. 
42.  b.  8c  note  249. 

fc.J  As  to  deeds  by  infants,  see  authorities  in  note  (b.  J  also,  Zouch. 
d.  Abbot  vs.  Parsons  3  Bur.  1794,  3  Bac.  Abrid.  Tit.  Infancy  8c  age  (I) 
9  Vin.  Ab.  Tit.  Bnfants  (B.)  8t  (C.)  (D.)  (E.)  (F.)(G.  2.),  Thompson 
vs.  Leach.  2  Salk.  675.  Evan's  Ed.,  Saunderson  vs.  Marr.  1  Hen.  Black. 
'Rep.  75,  Conroe  vs.  Birdsall  1  Johnson's  Ca.  127,  J*ck.  Dem.  Dunbar 
et  al.  vs.  Todd  6  John.  Hep.  257,  Exors.  Rogers  vs.  Berry  10  John. 
Rep.  132,  Rogers  et  ux.  vs.  Hurd  4  Days  Ca.  57,  Keane  vs.  Boycott  2 
H.  Blac.  Rep.  511,  Fisher  Extrx.  of  Toten  vs.  Mowbray  8  East.  Rep. 
330,  Lit.  Sec  259  and  note  331,see  Vote  (28)  to  Mr.  Selwyn's  N.  P. 
586,  Doc.  8c  Stud.  62, 4  Cruise  Dig.  142,  Buckner  et  aL  vs.  Smith  et  al. 
1  Washington  299,  and  1  Fondblanque  73  to  77  8c  80,  1  Pow.  onConv. 
8,  and  sec  remarks  of  the  Court  in  Wylie  et  ux.  vs.  Adams,  post.     R. 


John  W.  Smith,  ads.  John  Shackleford. 

In  an  action  for  a  Malicious  prosecution,  plaintiff  must  shew  the  prose- 
cution to  be  at  an  end.*— ("a* J 

Where  a  noh'  prosequi  is  entered  on  the  warrant  by  the  solicitor,  but  no 
order  of  discharge  is  obtained  from  the  Court,  this  is  not  such  a 
termination  of  the  prosecution  as  will  enable  the  party  to  maintain 
an  action  for  malicious  prosecution.-*-^ b.J 

A  HIS  was  an  action  for  a  malicious  prosecution. 
The  only  evidence  offered,  to  shew  that  the  prosecution 
was  ended,  was  an  endorsement  made  on  the  back  of  the 
warrant,  in  these  words,  "  on  the  part  of  the  state y  J  enter 
a  noli  prosequi,  in  this  case,  March  termy  1815 — James 
Ervin,  Solicitor,  N.  C."  A  motion  for  non -suit  was  sub- 
mitted, on  the  ground  that  this  evidence  would  not  sup- 
port the  declaration.  The  Court  overruled  the  motion, 
and  the  jury  found  a  verdict  for  the  plaintiff. 

The  motion  for  a  non-suit,  was  now  renewed  on  the 
ground,  that  a  noli  prosequi,  is  not  a  determination  of  a 
prosecution,  and  if  it  were,  the  evidence  offered  was  in- 
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sufficient  to  shew  that  the  defendant  was  discharged,  ac- 
cording'to  the  allegation  made  in  the  declaration. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Cokock. 

It  is  requisite,  in  an  action  for  a  malicious  prosecution, 
to  state,  that  the  prosecution  is  determined  and  at  an  end; 
for  until  that  be  determined,  it  cannot  be  known,  whether 
the  prosecution  be  malicious  or  not,  and  this  absurdity 
might  follow ;  a  plaintiff  might  recover  in  the  action,  and 
yet  be  afterwards  convicted  on  the  original  prosecution. 
2  Selwyn,  1060.  When  a  person,  charged  with  an  offence, 
is  bound  to  appear  at  the  Court  of  Sessions,  and  does  so, 
he  will  not  be  legally  discharged,  without  an  express  or- 
der of  the  court,  for  that  purpose  obtained.  The  entry  of 
the  solicitor,  was  not  a  legal  discharge.  But  if  a  noli  pros- 
equi,  can,  under  any  circumstances,  be  considered  such  a 
termination  of  a  prosecution  as  to  enable  the  party  prose- 
cuted to  commence  this  action,  it  cannot  be  so  con-» 
sidered  here;  for  I  view  this  entry  as  a  mere  private  memo- 
randum of  the  public  officer,  neither  putting  an  end  to  the 
prosecution,  nor  as  I  have  before  said,  operating  as  a  dis- 
charge from  the  prosecution.  It  will  not  be  contended, 
that  the  solicitor,  in  this  case,  was  restricted  by  this  entry, 
from  prosecuting  the  plaintiff,  if,  on  further  consid- 
eration, and  the  production  of  more  satisfactory  testimony, 
*he  had  thought  proper  to  do  so ;  and  if  not,  it  follows  con- 
clusively, that  the  plaintiff  was  not  legally  discharged  from 
the  prosecution,  and  that  the  absurdity  of  his  recovery  in 
this  action,  and  being  hereafter  convicted  on  the  original 
prosecution,  might  happen. 

I  am  of  opinion  that  a  non-suit  should  be  ordered.  The 
motion  is  therefore  granted. 

Justices,  Grimie,  Nott  and  Cheves,  concurred. 

Daniel,  for  the  motion. 
J*  JR.  Erviny  contra. 

£a^)  BecoT,  vs.  Babcock,  2  John.   Rep.  203.    Tarker,  vs.  Langly, 
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Oilb.  cases,  L.  &  E.  168.  See  the  great  case  of  Jones  vs.  Givin  Id.  185, 
which  contains  all  the  law  relative  to  Malicious  Prosecutions,  Comw.  vs, 
Wheeler,  2  Mass.  T.  R.  174,  Lewis,  vs.  Farrell,  1  Str.  114. 

fb.J  Goddard,  vs.  Smith,  1  Salk.  21,  Evans,  Ed.  and  notes.— But  the 
only  point  necessary  in  that  case,  was  whether  it  supported  the  decla- 
ration. In  Gilbert's  Rep.  178,  a  non-suit  was  said  to  be  sufficient  to  sup- 
port conspiracy. 


Tacob  Boney  &  Nicholas  Boney,  ads.  Esai  as  Moses, 
Mary  Smith,  ads.  William  Lewis. 

Where  a  plaintiff  issued  a  writ,  but  did  not  have  any  further  proceed- 
ings,  and  defendant,  eighteen  months  afterwards,  moved  for  leave  to 
enter  up  judgment  of  non-proa,  the  court  held,  1st  that  defendant  was 
entitled  to  costs,  and  2nd,  that  where  a  defendant  has  failed  to  enter 
up  a  judgment  of  non-pros,  at  the  regular  time,  he  may  do  so  after- 
wards, by  obtaining  leave  from  the  court  for  that  purpose. 

JL  HE  writs,  in  these  cases,  were  issued  returnable  to 
November  term  J  81 2,  and  the  plaintiffs  took  no  steps 
since  that  time,  to  progress  in  their  suits.  The  defendants 
moved  for  leave  to  enter  up  judgment,  as  in  case  of  noa% 
suit,  and  issue  execution  for  costs,  which  was  overruled* 

The  defendants  now  moved  the  constitutional,  court  to 
reverse  the  decision  of  the  circuit  court,  and  for  leave  to 
enter  up  judgment  as  in  case  of  non-suit,  on  the  following 
ground  :  because,  from  the  return  of  the  writs  unti}  April 
term,  1814,  the  plaintiffs  took  no  steps  to  progress  in  their 
suits. 

Justice  Cokock  delivered  the  opinion  of  the  court. 

The  points,  which  are  presented  for  determination,  are, 
1st.  whether  the  defendants  were  entitled  to  costs ;  and 
2nd.  if  so,  how  they  are  to  recover  them.  It  cannot  be 
questioned  at  this  day,  that  a  defendant  is  entitled  to  his  * 
costs,  both  by  the  statute  and  common  law,  but  it  seems 
to  be  contended  on  the  part  of  the  plaintiff,  that  the  de- 
fendants, in  this  particular  case,  have  lost  their  right  to 
recover  them;     It  is  said,  that,  by  the  rules  of  our  own 
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octal*,  where  there  is  no  established  rule  of  practice,  the 
rules  of  Westminster  shall  govern,  and  that,  by  those 
rules,  the  defendants  were  bound  to  serve  a  rule  to  de- 
clare, in  order  to  entitle  themselves  to  a  judgment  of 
non-pros.  And  1  Sellon,  221  and  361,   was   referred  to, 
8  Elizabeth,  chap.  2,  13,  Charles  2,  st.  2,  chap.  2,  Sec.  3, 
in  support  of  the  second  position,  where  it  is  said,  that  the 
defendant  may  not  be  subject  to  the  caprice  of  the  plain- 
tiff, the  courts  have  fixed  a  certain  time,  at  which,  plain- 
tiff must  declare,  and  that,  if  he  fail  to  do  so,  judgment 
of    non-pros,    may   be  entered ;    and  that  a  rule  must 
be  given  to*  declare,  at  the  end  of  the  second  term,  and 
not  after,  and  further,  that  giving  rules  to  declare,  and 
calling  for  declaration,  are  as  necessary  in  giving  judg- 
ment of  non-pros,    as  giving .  rules  to  plead  and   call- 
ing for  plea  are,  before   signing   judgment  by  default. 
But  these  are  the  proceedings  to  be  had  where  the  de- 
fendant goes  before  the  prothonotary  to  obtain  his  judg- 
ment of  non-pros,  according  to  the  regular  order  of  plead- 
ing, 1   Sellon's  prac*  359.     It  does  not  follow  because 
Aey  have  omitted  to  enter  up  theii*  judgment  at  the  regu- 
lar time  and  according  to  the  prescribed  modes  of  plead- 
ing, that  they  are  therefore  to  lose  their  costs  entirely ; 
a  party  to  pleadings  may  have  day  given  him  by  applica- 
tion to  the  court,  and  this  leads  to  the  determination  of 
the  second  non-suit.     Before,  however,  I  consider  that, 
I  will  premise  that  the  application  in  such  technical  lan- 
guage,   should  have  been  for  leave  to   enter    up    the 
judgment  of  non-pros,    and  hot  of  non-suit,  where  the 
plaintiff  fails  to  take  any  step  required  by  law,  before 
issue  joined,    the  judgment  is   of   non-pros.       He  has 
failed  to  prosecute  his  suit.     But,  if  issue  be  joined, 
the  suit  is  prosecuted,  and  should  the  plaintiff  afterwards 
fail  to  support  his  action,  or  not  answer  when  called  on 
to  receive  the  verdict  of  the  jury,  he  is  said  to  be  non- 
suited.    It  is  the  invariable  practice,  however,  both  of 
our  own  courts  and  those  of  England,  upon  notice  to  the 
opposite  party  and  motion  to  the  court,  to  obtain  leave  to 


40  Columbia,  18*7' 


enter  up  judgment  nunc  pro  tunc,  where  the  plaintiff  ob* 
tains  a  judgment  by  default  or  a  verdict,  and  fails  to  pro- 
ceed according  to  the  regular  rules  of  pleading,  he  may 
afterwards,  upon  notice,  obtain  the  leave  of  the  court  to 
proceed.  So,  in  the  case  before  us,  the  defendants  hav- 
ing failed  to  enter  up  their  judgment  of  non-pros. 
at  the  tegular  time  prescribed,  the  clerk  could  not  sign 
the  judgment  and  execution,  but  they  were  compelled  to 
apply  to  the  court  for  leave.  This  has  been  the  uniform 
practice  of  our  courts,  and  all  that  is  necessary  to  be  ascer- 
tained by  the  court,  is,  that  these  costs  have  not  been  paid. 

I  am  therefore,  in  favor  of  the  motion. 

Justices  Grimkt)  Nott  and  Johnson^  concurred. 

Mr.  Justice  Cheves,  dissenting,  gave  the  following 
opinion  : 

In  this  case,  the  writ  was  returnable  to  November, 
1812,  and  the  plaintiff  took  no  steps  from  that  time,  till 
this  motion  was  made,  which  was  m  April,  1814;  eigh- 
teen months  had  elapsed,  and  the  case  was  completely  out 
bf  court.  This  was  a  motion  in  court  for  leave  to  enter 
up  judgment  of  non-suit. 

The  books  distinguish  clearly  between  judgment  by 
non-pros,  and  judgment  of  non-suit.  Judgment  of  non- 
pros, is  signed  in  all  cases  of  default,  on  the  part 
of  the  plaintiff,  before  the  clerk  out  of  court;  judg- 
ment of  non-suit,  on  the  contrary,  is  only  after  issue 
joined,  and  only  granted  in  open  court,  (vide  1  SeUon, 
under  the  appropriate  titles.)  This  case,  therefore,  is 
not  one  in  which  judgment  of  non-suit  ought  to  be  grant- 
ed. But  this  distinction  is  of  little  moment,  except  for 
the  proper  understanding  of  the  subject,  which  is  always 
material,  for  the  court  could  easily  meet  the  object  by 
ordering  the  clerk  to  suffer  the  defendant  to  sign  judg- 
ment of  non-pros.  But  the  real  question  is,  whether 
any  step  in  the  cause  can  be  taken  after  it  is  entire- 
ly out  of  court ;  if  six  months  after  the  case  has  been  out 
of  court,  why  not  twenty  years  ?     I  know  no  distinction. 
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The  plaintiff  can  take  no  steps.  Can  the  defendant  be  in 
court  and  the  plaintiff  not  ?  If  judgment  of  non-pros. 
or  non-suit  be  granted,  must  not  the  defendant  be  in 
court  as  a  suitor  and  pray  the  judgment  ?  Has  any  authori- 
ty been  produced,  or  can  any  be  produced  to  shew  that 
judgment  of  non-pros*  or  non-suit  can  be  granted  long 
after  the  cause  is  out  of  court  ?  The  basis  of  all  plead- 
ing, is  the  parties  being  in  court,  and  when,  we  every  day 
treat  it  as  essential,  I  can  discover  no  satisfactory  reason 
for  disregarding  it  in  this  case;  It  is  not  necessary  to 
give  the  defendant  a  remedy  for  his  costs.  He  had  aa 
ample  one  before  the  case  went  out  of  court,  and  if  he 
neglected  it,  it  was  his  own  fault. 

But,  it  may  be  said,  these  difficulties  are  merely  techni- 
cal. Be  it  so ;  and  are  we  to  declare,  from  the  bench, 
that  technical  learning  is  to  be  disregarded.  Technical 
forms  are,  often,  the  sinews  of  judicial  justice*  For 
myself,  I  know  not  how  to  be  untechnical  on  a  subject 
which  is  purely  technical,  and  I  cannot  but  regard  fre- 
quent departures  from  established  rules  of  practice,  for 
which  there  is  no  necessity,  as  innovations,  dnd  not  as 
improvements. 

I  am  against  the  motion.  I  think  the  non-suit  was  pro- 
perly refused  by  the  district  court,  because,  I  think  the 
parties  had  been  long  out  of  court. 

Mr.  Justice  jBay,  concurred. 

Hooker  £s?  Pearson^  for  the  motion , 
Crensharv,  contra. 


Sa^iUel  M'Kown,  ads.  John  StocIcdale. 

Where  there  weite  three  executors,  and  but  two  of  them  had  executed  a 
title  (before  the  act  of  1787,)  and  the  Court  of  Equity  had  decreed 
a  confirmation  of  the  title  against  the  heirs  at  lav/,  held  that  theTe 
was  no  necessity  for  the  tldrd  executor  to  sign  the  deed  of  con- 
finnation. 

6 
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JL  HIS  was  an  action  of  trespass  to  try  title,  tried  before 
Mr.  Justice  Colcock,  at  Chester  fall  term,  1816; 

The  plaintiff  produced  a  grant,  dated  6th  December, 
1771,  for  two  thousand  acres,  to  George  Evans.  The 
executors  of  the  grantee  had  sold  to  Thomas  T.  Tucker, 
from  whom  the  plaintiff  purchased.  On  the  production  of 
the  will  of  Evans,  and  the  deed  by  die  executors  to  Tucker, 
it  appeared  that  three  of  the  executors-  had  qualified,  and 
that  two  only  had  signed  the  deed.  It  was  admitted  that 
a  bill  had  been  filed  against  the  executor  and  the  heirs  at 
law,  to  perfect  the  title ;  and  that  it  having  appeared  to  the 
Court  of  Equity,  that  a  fair  sale  had  been  made,  and  a  val- 
uable consideration  paid,  the  Court  had  decreed,  that  a 
deed  of  confirmation  should  be  signed  by  the  heirs,  and 
that  they  had  accordingly  all  executed  the  deed.  But  the 
executor  now  alive  (for  one  of  the  two  who  had  signed  the 
conveyance  to  Tucker,  was1  dead,)  had  not  sfgned  the 
deed. 

The  counsel  for  the  defendant  contended  that  the  plain- 
riffs  title  was  incomplete,  as  the  executor  had  not  signed  the 
deed  of  confirmation;  but  the  Presiding  Judge  thought 
it  was,  and  permitted  the  case  to  go  to  the  jury,  who 
found  a  verdict  for  the  plaintiff. 

A  motion  was  now  made  for  a  new  trial,  on  the  ground, 
that  the  conveyance  to  Thomas  T.  Tucker,  under  which 
the  plaintiff  claims,  was  void,  as  being  only  executed  by  a 
part  of  the  qualified  executors  of  George  Evans,  deceased* 

The  Opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Colcock. 

If  the  plaintiff's  tide  had  depended  on  the  conveyance 
of  the  surviving  executor  alone,  it  could,  not  have  sup- 
ported  his  action,  for  it  was  made  before  the  act  of  1787. 
P.  L.  423,  1  Brev.  Dig.  332,  which  gives  the  power  to  a 
majority  of  the  qualified  executors  under  a  will,  to  sell ;  it 
was  therefore  ineffectual  by  the  statute  .21  Hen.  8th,  chap. 
4,  P.  L.  45,  1  Brev.  Dig.  3217,  where  this  power  is  dele- 
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gated  to  executors.  Those  who  qualify,  and  take  upon 
themselves  the  execution  of  the  will,  are  required  all  to 
join  in  the  conveyance.  JBut  as  the  Court  of  Equity  had 
decreed  a  tide  to  be  made  by  the  heirs  at  law,  and  that 
•title  had  been  executed,  the  plaintiff  was  entitled  to  his 
recovery;  no  other  objection  having  been  made  to  his 
title.  It  was  not  necessary  that  .the  surviving  executor 
should  have  signed  the  deed  made  by  die  heirs,  or  any 
other  new  deed. 

Motion  discharged. 

Justices,  Nott,  Chevesy  Gqntt  and  Johnson,  concurred.. 


Clarke^  for  motion. 
Gist  ^  contra* 


CONSTITUTIONAL  COURT 

OF 

South-Carolina,  January  Term,  1818 — Cliarlestm. 


JUSTICES  PRESENT  THIS  TERM, 

£LIHU  HALL  BAY,  RICHARD  GANTT, 

CHARLES  J.  COLCOCK,      LANGDON  CHEVES, 
ABRAHAM  NOTT.  DAVID  JOHNSON. 

Mr.  Justice  GRIMKE  was  prevented,  by  indisposition,  from 

attending  during  the  term. 


N.  Goddabd,  ads.  Charles  &  John  J.  Bulow. 

"Where  the  words,  M  British  weight,"  in  a  charter  party  may  have  two 
meaning's,  it  is  such  a  latent  ambiguity  as  to  warrant  the  introduction 
of  parol  testimony,  to  shew  whether,  in  commercial  wage,  it  is  under- 
stood to  mean  grots  or  nett  weight. 

In  a  charter  party  it  was  stipulated,  that  *'  if  the  vessel  entered  the  port 
of  Lisbon,  the  voyage  should  be  determined :"  the  ship  arrived  at 
the  outer  port  of  Lisbon,  and  aTter  remaining"  there  a  short  time, 
proceeded  to  another  market ;  whether  the  stoppage  at  Lisbon,  is 
such  an  entry  as  terminated  the  voyage,  is  a  question  of  fact  for  the 

jury. 

Wherever  a  person  obtains  money  by  extortion  or  oppression,  or  by 
taking  an  undue  advantage  of  the  situation  of  the  party,  or  where 
exxquo  ei  bono,  he  ought  not  to  retain  it,  an  action  will  lie  against  him 
for  money  had  and  received,     Ca0 

Although  parties  are  reciprocally  bound  in  a  penalty,  for  the  perform- 
ance of  a  contract,  yet  one  of  them  may  maintain  an  action  of  As- 
sumpsit  on  a  subttgnent  transaction,  distinct  from  and  unconnected 
with  the  deed. 

Interest  rr.ay  be  recovered  fin  an  action  for  money  had  and  received  J  on 
money  where  there  is  proof,  or  where  from  circumstances  it  can  be 
inferred  that  it  has  been  employed  ;  or  wherever  it  has  been  obtain- 
ed by  fraud,  extortion,  oppression,  &c. — (b. J 

A  HIS  cause  was  tried  in  the  spring  term,  1815,   in* 
Charleston  befpre  Mr.  Justice  NotU 


) 


\ 
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The  plaintiffs  were  the  affreighters  of  the  ship  Ariad- 
ne, of  which  the  defendant  was  the  owner ;  and  this  was 
an  action,  for  money  had  and  received,  to  recover  back  .  j 

the  sum   of  33,985  45,  with  interest  thereon,   being  so  \ 

much  overpaid,    as  was  contended   on  the  part  of  the 
plaintiffs,  by  them  in  the  manner  following  : 

1st.  Over  freight  paid  on  a  cargo  of  rice  and  cotton, 
from  Charleston  to  Lisbon ;  having  paid  on  the  gross 
weight,  whereas,  by  the  charter  party,  tjiey  were  bound 
to  pay-on  the  nett  weight  only. 

2nd.  Extravagant  freight  on  the  same  cargo,  from  Lis- 
bon to  Cadiz,  which,  k  was  contended,  was  extorted  from 
the  plaintiff's  agent  under  such  circumstances  as  entitle4 
them  to  recover  it  back. 

3d.  Demurrage  of  fourteen  days,  paid  at  Cadiz  at  $50 
per  day. 

It  appeared  by  the  charter  party,  that  the  plaintiffs  were 
to  pay  at  the  rate  of  five  pounds  per  ton,  of  2240lbs.  for 
the  rice,  and  one  penny  half  penny  for  the  cotton,  with- 
out mentioning  nett  or  gross  weight.  On  their  arrival  at 
Lisbon,  the  supercargo  paid  on  the  gross  weighty  but 
entered  into  a  written  agreement  with  the  captain,  that  if 
the  charter  party  should  be  construed  to  mean  nett  weight, 
the  difference  should  be  refunded.  The  charter  party 
contained  the  following  stipulation :  u  The  captain  is  to 
depart  immediately,  wind  and  weather  permitting,  and 
proceed  on  his  voyage  directly  to  the  port  of  Lisbon ;  but 
if  Lisbon  is  in  possession  of  the  French,  then  and  in  that 
case,  the  said  ship  is  to  proceed  to  Fayal,  and  there  dis- 
charge the  cargo ;  in  this  case  no  additional  freight  is  to 
be  paid ;  but  if  the  affreighters  choose  to  order  the  vessel 
to  Fayal  when  she  could  safely  discharge  her  cargo  at 
Lisbon,  then  an  additional  freight  of  one  farthing  sterling 
is  to  be  paid  per  pound.  At  the  bottom  of  the  instru- 
ment was  a  note  in  the  following  words :  "  It  is  clearly 
understood  and  agreed  to  by  the  parties,  that,  if  the  said 
ship  Ariadne  enters  into  the  port  of  Lisbon,  that  she  shall 
there  discharge  her  cargo,  and  the  voyage  shall  determine  " 
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The  bill  of  lading  was  produced  and  read  without  ob- 
jection. It  was  signed  by  the  captain,  and  states,  that  the 
freight  was  to  be  paid  on  the' nett  weight. 

Mr.  Brown,  the  supercargo,  swore  that  they  sailed  im- 
mediately for  Lisbon,  and  arrived  at  Belem  castle  the  15th 
December,  1809  :  (Belem  castle  is  the  outer  port  of  Lis- 
ten, about  four  or  five  miles  below  the  town.)  They 
were  not  permitted  to  go  up  to  the  town,  until  they  had 
performed  quarantine  eighteen  days.  Lisbon  was  not 
then  in  possession  of  the  French,  but  they  were  expected 
there  every  day,  and  there  was  a  duty  from  fifty  to  fifty- 
six  percent,  on  cotton.  He  immediately  gave  notice  to 
the  captain  on  the  day  of  their  arrival,  that  he  would  not 
sell  at  Lisbon,  but  would  go  to  Fayal.  He  had  not, 
however,  then  determined  to. do  so,  but  wished  to  see 
Mr.  Gold,  the  consignee.  He  sent  to  him  that  day.  He 
heard  from  him  the  next  day,  but  did  not  see  him ;  but 
from  the  information  he  received,  lie  determined  to  go 
immediately  to  Fayal,  and  gave    the  captain  notice  to 

# 

that  effect,  and  requested  him  to  sail  immediately.     The  , 
captain  refused  to  go,  until  he  could  see  Mr.  Gold.     Wit- 
ness assented  to  his  waiting  for  that  purpose.     In  three 
or  four  days  they  saw  him.     He  advised  him  to  go  to 
Cadiz.     Witness  declined  going  to  Cadiz ;    his  instruc- 
tions authorising  him  to  go  to  Fayal  only.     He  urged  the 
captain  to  sail  immediately  to    Fayal,   but  lie  refused. 
He  would  go  no  where  but  to  Cadiz,  and  'would  not  go 
there  upon  any  other  terms  than  two  thirds  of  the  freight 
from  Charleston  to  Lisbon.     The  distance  to  Cadiz  was 
only  about  half  of  that  to  Fayal.     The  captain  would 
take  no  less>  nor  leave  it  to  any  one  to  settle.     He  there- 
fore had  no  alternative,  but  to  comply  with  those  terms,  or 
to  have  the  goods  put  on  shore.     Mr.   Gold  considered 
the  price  as  very  extravagant,  and  the  captain  himself 
acknowledged,  that,   if  he  had  got  a  better  price  from 
Charleston  to  Lisbon,  he  could  not,   in  his  conscience, 
have   charged  so  much  to  Cadiz.     One  iarthing  would 
have  been  a  good  price  on  cotton,  and  a  proportionable 
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sum  on  rice.  The  ship  remained  twenty-three  days  be- 
fore Lisbon.  Witness  was  continually  urging  the  captain 
to  leave  the  port ;  but  he  refused,  until  he  could  go  to  Lis- 
bon, which  he  could  not  do  until  after  the  quarantine. 
There  was  no  extraordinary  risque  to  run  between  Cadiz 
and  Lisbon,  to  raise  the  freight.  They  arrived  at  Cadiz 
the  13th  January,  at  the  lower  harbour*  They  were  not 
permitted  to  go  up  to  the  town,  until  eight  days  after  the 
cargo  was  landed.  They  might  have  landed  the  cargo  at 
the  lower  harbor,  but  it  was  tedious  and  expensive,  as 
they  must  haVe  employed  lighters.  The  usual  course  of 
trade,  therefore,  is  to  go  to  the  upper  harbor.  The  cap- 
tain waited  from  the  13th  until  the  19th,  for  a  pilot  to 
take  him  up  to  the  upper  harbor,  but  could  not  get  one. 
He  therefore  took  up  the-  ship  himself.  On  the  19th, 
they  began  to  unload.  After  they  had  been  employed 
several  days  unloading,  and  before  they  had  finished, 
they  were  obliged  to  drop  down  again  to  the  lower  har- 
bor to  avoid  the  fire  of  the  French,  who  were  then  invest- 
ing the  town.  They  were  thus  detained  until  the  27th  of 
February.  The  captain  allowed  him  thirty  days,  after 
which  he  charged  demurrage,  which  was  paid. 

Two   other  witnesses  were   called  for  the    plaintiffs, 
Mr.  Haslett  and  Mr.  Maxwell. . 

They  swore  that  it  was  always  usual  to  pay  on 
the  nett  Weight  of  cotton  and  rice,  and  that  must 
have  been  the  meaning  of  the  parties.  But  cotton  fre- 
quently contracts  a  dampness,  by  which  its  nett  weight  at 
the  port  of  delivery  is  more  than  the  gross  -weight,  when 
shipped.  It  is  very  doubtful  whether  any  deduction 
ought  to  be  *nade  on  that  account.  They  also  further 
swore,  that  the  distance  from  Lisbon  to  Cadiz,  was  about 
200  miles,  that  from  a  farthing  to  a  half  penny  would  be  a 
sufficient  freight  on  cotton,  and  thirty  shillings  on  rice. 
But  the  price  must  vary  according  to  circumstances. 
That  freight  from  Charleston  to  Lisbon  and  Cadiz,  was 
about  the  same.  It  was  usual  at  that  time  to  touch  at 
Lisbon,  on  the  way  to  Cadiz,  without  any  additional 
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charge.  The  sea  risque  from  Cadiz  to  Fayal,  about  the 
same.  Barely  stopping  at  Bclem  Castle  was  not  consid- 
ered an  entry  into  the  port  of  Lisbon.  If,  however,  the 
vessel  was  detained  there  by  the  supercargo  until  she  per- 
formed quarantine,  for  the  purposes  of  entering  and  un- 
loading, they  would  consider  the  voyage  as  determined. 
And  indeed  any  detention  of  the  supercargo  for  any 
length  of  time,  as  for  instance,  48  hours,  they  would  con- 
sider evidence  of  his  election,  otherwise,  if  the  detention 
was  by  the  captain.  They  thought,  as  all  the  witnesses 
did,  that  the  freight  was  at  least  double  what  it  ought  to 
have  been. 

On  the  part  of  the  defendant,  the  captain  and  mate  of 
the  vessel  were  sworn.  They  swore  that  the  vessel  had 
actually  entered  the  port  of  Lisbon,  and  that  the  voyage 
was  terminated,  and  the  supercargo  had  concluded  to  un- 
load there.  That  the  subsequent  agreement  was  made  at 
his  request,  and  solely  for  his  accommodation.  That  it 
was  with  great  reluctance  the  captain  yielded  to  it.  That 
there  was  no  complaint  made  by  the  supercargo  of  extor- 
tion or  oppression,  but  on  the  contrary,  they  were  on  good 
terms  all  the  time,  and  he  admitted  that  the  captain  had  ac- 
commodated him  very  much  in  agreeing  to  those  terms ; 
and  it  was  understood  on  all  hands,  Mr.  Gold  concurring, 
that  under  existing  circumstances,  he  had  made  a  good 
bargain;  and  that  he  had  voluntarily,  and  without 'any 
objection,  drawn  bills  after  their  arrival  at  Cadiz,  for  the 
freight  according  to  the  contract. 

The  Presiding  Judge  told  the  jury,  that  the  plaintiffs 
were  entitled  to  recover  back  the  difference  between  the 
sum  paid  on  the  gross  weight  of  the  rice,  and  what  ought 
to  have  been  paid  on  the  nett  weight ;  for  that  the  meaning 
of  the  parties  unquestionably  was,  that  freight  should  only 
be  paid  on  the  nclt  weight.  With  regard  to  the  freight 
from  Lisbon  to  Cadiz,  it  depended  upon  the  view  they 
rool:  of  the  testimony.  If  they  believed  the  supercargo, 
in  preference  to  the  capta'n  and  mate,  they  ought  to  reduce 
the  freight  to  a  reasonable  price,  and  give  the  plaintiffs  the 
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difference.  That  the  captain  had  taken  an  undue  advan- 
tage of  his  situation,  and  had  coerced  him  into  a  most  un- 
conscionable bargain,  and  that  the  defendant  ought  not  to 
be  peririitted  to  retain  money  acquired  by  such  means. 
If,  on  the  other  hand,  they  believed  the  captain  and  mate, 
the  contract  was  a  fair  one,  and  the  plaintiffs  ofcghtnotto 

recover. 

With  regard  to  the  demurrage,  the  contract  appeared 
to  have  been  m&de,  and  the  money  paid  voluntarily  by  the 
supercargo.  He  had  put  his  own  construction  on  "the 
agreement,  and  the  money  ought  not  to  be  refunded.  It 
was  alao  further  stated  to  the  jury,  that,  as  to  the  freight 
of  the  cotton,  it  was  s/>  doubtful  whether  the  nett  weight 
ifi  England  would  not  have  been  equal  to  the  gross  weight 
in  Charleston,  perhaps  the  testimony  would  not  authorise 
them  to  find  for  the  plaintiff  on  that  account.  The  Pre- 
siding} Judge,  also  instructed  the  jnry,  that  if  they  found 
for  the  plaintiffs,  they  iriight  give  therii  interest' on  the 
money. 

The  jury  found  a  verdict  for  the  plaintiffs,  on  the  two 
first  items  of  their  demand,  with  interest,  and  for  the 
amount  paid  for  demurrage  durifig  the  time  the  vessel  lay 
aft  quarantine^  at  Cadiz. 

A  new  trial  was  now  moved  for,  on  several  grotmds, 
ithich  will  appear  In  the  opinion  of  the  Court: 

Mr.  Justice  Notty  delivered  the  opiniori  of  the  Court. 

The  motion  for  a  new  trial  in  this  case,  is  predicated 
cm  several  misdirections  of  the  Presiding  Judge,  on  the 
points  of  law,  and  errors  of  the  jury  in  matters  of  fact. 
But  I  believe  the  whole  case  may  be  considered  under  the 
question  of  misdirection,  except  that  part  which  relates  to 
the  credibility  of  the  witnesses.  But  as  that  was  a  matter 
for  the  consideration  of  the  jury,  the  Court  consider  it  as 
settled  by  their  verdict ;  for  although  there  were  two  wit- 
nesses to  one,  yet,  the  testimony  of  one  credible  witness  is 
^rorth  more  than  that  of  two  who  are  not  entitled  to  belief. 
And  it  is  within  the  province  of  the  jury  to  give  it  that 
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preference  if  they  think  proper.  Considering  the  facts  set- 
tied  by  the  verdict,  I  will  proceed  to  the  questions  of  law 
submitted  in  the  brief. 

A  new  trial  is  asked  for  on  the  ground  of  misdirection 
of  the  judge. 

1st.  In  telling  the  jury  that  certain  bills  of  lading,  sign- 
ed by  captain  Burrows,  and  specifying  the  weight  of  the 
cargo  to  be  nett  weight,  were  good  evidence  to  explain  the 
charter  party,  which  specifies  only  "  British  weight,"  with- 
out saying  gross  or  nett. 

2nd.  In  stating  to  the  jury,  that  if  they  believed  the  su- 
percargo, the  freight  from  Lisjbon  to  Cadiz  was  excessive, 
and  might  be  reduced,  though  the  said  supercargo  paid  the 
same  after  a  full  delivery  of  the  cargo,  when  there  could  be- 
no  coercion  on  the  part  of  the  captain,  upon  which  ground 
alone  it  is  pretended  that  payment  can  be  recovered  back 
in  this  action. 

3d.  For  directing  the  jury  to  give  interest  on  some  of 
the  items,  whereas;  the  Constitutional  Court,  in  the  case  of 
Smith  and  Taylor,  have  determined  that  interest  is  not 
recoverable  in  an  action  for  money  had  and  received. 

4th.  For  stating  to  the  jury  that  the  supercargo,  under 
the  charter  party,  had  a  right,  after  entering  the  port  of 
Lisbon,  to  order  the  ship  to  go  to  Fayal. 

The  part  of  the  charter  party,  to  which  it  is  necessary 
to  recur  in  considering  the  first  ground,  is  in  the  following 
words :  "  The  afFreighters  oblige  themselves  immediately 
and  without  delay  to  proceed,  &c.  to  pay  five  pounds  British 
sterling  per  ton  of  two  thousand  two  hundred  and  forty 
pounds,  for  the  rice,  and  one  penny  half  penny  per  pound 
for  cotton,  all  British  weighs"  The  rule  of  law  to  which 
our  attention  is  so  frequently  called,  that  parol  evidence 
cannot  be  admitted  to  contradict,  add  to,  or  vary  the  terms 
of  a  will,  deed  or  other  written  instrument,  is  admitted,  and 
has  lately  been  recognised  in  its  fullest  extent  by  this  Court 
in  several  cases;  and  although  the  evidence  received  in 
this  case  was  written,  yet,  it  is  upon  the  principle,  that  in*- 
icrior  evidence  ought  not  to  be  admitted  to  controul  that 
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of  a  higher  nature,  that  it  is  contended  it  ought  to  have 
been  rejected.  But  there  is  another  rule  of  law  equally 
well  established,  that  a  latent  ambiguity  in  a  deed  may  be 
removed  by  parol  evidence;  and  if  the  word  "weight/* 
is  susceptible  of  two  meanings,  such  evidence  was  admissi- 
ble to  ascertain  in  which*  sense,  according  to  commercial 
usage,  it  ought  to  be  understood  in  this  case.  And  that 
it  is  capable  of  two  meanings,  I  shall  give  no  other  evi- 
dence, than  that  the  learned  gentleman,  who  made  out  this 
brief,  has  made  use  of  the  terms,  u  gross"  and  u  nett,"  as 
applicable  to  it.  To  determine,  therefore,  whether  the 
price  to  be  paid  was  on  the  gross  or  nett  weight,  the  in- 
troduction of  such  evidence  was  unquestionably  proper, 
but  even  if  that  evidence  should  be  rejected,  the  fact  which 
it  went  to  support,  was  sufficiently  established  without  it, 
by  two  very  credible  witnesses.  Having  satisfactorily 
shewn  that '  the  defendant  was  entitled  to  receive  payment 
on  the  nett  weight  only,  the  plaintiffs  were  entitled  to  re- 
cover back  the  difference  between  what  ought  to  have  been 
paid  on  the  rice^  and  that  which  actually  was  paid.  But 
as  it  appears  douhtful  whether  the  nett  weight  of  the  cotton 
in  England  would  not  have  been  equal  to  the  gross  weight 
here,  the  court  is  of  opinion,  that  the  plaintiffs  did  not  make 
out  that  part  of  their  case,  and  were  not  entitled  to  recover 
back  any  thing  on  that  account.  The  verdict  of  the  jury, 
therefore,  is  so  far,  erroneous. 

The  next  ground,  which  I  shall  consider,  is  the  fourth 
in  the  order  in  which  they  were  stated  in  the  brief.  In 
order  to  a  correct  determination  of  this  question,  it  is 
necessary  to  recur  again  to  the  charter  party.  The  part 
to  which  our  attention  is  now  drawn,  is  in  the  following 
words  :  "  The  captain  to  depart  immediately  and  proceed 
on  his  voyage  directly  to  the  port  of  Lisbon  ;  but,  if  Lis- 
bon is  in  possession  of  the  French,  then  and  in  that  case, 
the  said  ship  is  to  proceed  to  Fayal,  and  there  discharge 
the  cargo,  and  in  this  case  no  additional  freight  is  to  be 
paid  ;  but,  if  the  ajfreighters  choose  to  order  the  vessel  t§ 
Fayal  when  she  could  safely  discharge  her  cargo  at  Lis* 
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ban,  then,  an  additional  freight  of  one  farthing  sterling 
is  to  be  paid  per  pound."  At  the  bottom  of  the  charter 
party  is  added  the  following  note  :  u  It  is  clearly  under- 
stood and  agreed  to  by  the  parties,  that  if  the  said  sf.lj; 
Ariadne,  enters  into  the  port  of  Lisbon,  she  shall  there 
discharge  her  cargo,  and  the  voyage  end  and  determine" 
The  question  now  is,  whether  this  vessel  had  made  such 
an  entry  into  the  port  of  Lisbon,  as,  in  contemplation  of 
the  parties,  determined  the  voyage.  I  will  consider  the 
question,  first  with  reference  to  the  contract  as  it  appears 
on  the  face  of  the  instrument,  without  regard  to  the  evi- 
dence ;  and  secondly,  with  reference  to  the  testimony 
given  on  this  part  of  the  case.  The  deed  contains  these 
several  provisions.  1st.  That  the  captain  shall  sail  imme- 
diately for  Lisbon.  2nd.  If  Lisbon  is  in  possession  of 
the  French,  then,  he  may  depart  immediately  for  Fayal 
without  any  additional  charge.  3d.  If  she  can  discharge 
her  cargo  with  safety  at  Lisbon,  but  the  affreighters  nev- 
ertheless, choose  to  order  her  to  Fayal,  they  may  do  so, 
upon  paying  the  additional  sum  of  one  farthing  sterling 
per  pound.  And  lastly,  if  she  enter  into  the  port  of  Lis- 
bon^  she  shall  discharge  her  cargo,  and  the  voyage  end 
and  determine.  It  is  a  rule  of  law,  that  where  the  differ- 
ent parts  of  a  deed  are  seemingly  contradictory,  to  give 
such  construction  to  it,  as  will  give  effect  to  every  part, 
if  it  is  susceptible  of  such  a  construction.  I  feel  no  diffi- 
culty in  reconciling  the  apparently  conflicting  clauses  in 
this  contract.  The  first  gives  to  the  affreighters  an  elec- 
tion to  dispose  of  the  cargo  at  Lisbon  or  to  depart  for 
Fayal,  at  their  discretion.  The  last  is  intended  to  guard 
against  an  abuse  of  that  power.  The  supercargo,  who 
was  the  agent  of  the  affreighters,  was  authorised  to  go  to 
Lisbon,  in  order  to  obtain  the  information  necessary  to 
the  exercise  of  the  discretion  with  which  he  was  vested. 
But,  if  he  had  made  an  election  to  discharge  the  cargo, 
then,  the  voyage  would  have  been  at  an  end.  It  became 
a  question  of  fact,  then,  whether  the  stoppage  at  Lisbon 
was  an  entry  into  the  port  with  a  view  to  terminate  the 
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voyage,  or  merely  for  the  purpose  of  information.     Ami 
that  fact  has  been  settled  by  the  verdict  of  the  jury.    This 
construction  seems  so  necessarily  to  result  from  the  dif- 
ferent parts  .of  the  deed  when  taken  together,  it  did  not 
appear  to  me,  that  there  was  any  room  to  entertain  a 
rational  doubt  about  it.     And  by  a  reference  .to  the  testi- 
mony of  Mr.  Haslett  and  Mr.  Maxwell,  it  appears  that 
this  view  of  the  subject  comports  also  with  the  opinions 
of  commercial  men,  on  the  subject.     It  was  consistent 
with  the  usual  course  of  trade  to^Cadiz  or  Fayal,  at  that 
time,  to  touch  at  Lisbon.     But  it  was  not  considered  as  a 
termination  of  the  voyage,  without  some  declaration  or  act 
manifesting  such  an  intention.     In  the  case   of  Hoist  vs. 
Pownal  and  Spencer,  1  Espinass.  Cases  240,  which  wa^ 
a  case  of  stopping  in  transitu ;  the  ship  hsid  arrived  at 
Liverpool,  her  place  of  destination,  on  the  9th  of  June, 
but  was  ordered  back  to  Hoylake  for  the  purpose  of  per- 
forming quarantine.     Before  her  arrival,  the  consignees 
had  become  bankrupt.     On  the  day  she  did  arrive,  one 
of  the  assignees  of  the  bankrupt's  estate,  •  went  on  board 
and  claimed  the  goods,  and  put  persons  on  board  to  keep 
possession.     On  the    17th,    eight   days   afterwards,  and 
while  she  was  performing  quarantine,   an  agent  of  the 
consignor  claimed  her  in  his  behalf,  and  the  question  was> 
whether  the  voyage  'was  so  far  completed  that  this  was 
not  a  stopping  in  transitu.     Lord  Kenyon  said  that  the 
voyage  was  not  completed  till  she  had  performed  quaran- 
tine, till  which  time,  she  was  in   transitu.     And  a  great 
number  of  authorities,  to  which  I  have  not  had  time  to 
refer, 'arc  there  cited  to  support  that  position.     That  is 
a  stronger  case  than  the  one  now  under  consideration  ; 
for  there  the  vessel  had  actually  entered  the  port,  and  was 
ordered  back ;  but  here  she  had  not  attempted  to  enter 
the   port  of  Lisbon,  but  had  merely  stopped  at  Beiem 
castle  for  the  purpose  of  obtaining  information. 

I  come  now  to  the  2nd  ground  stated  in  the  brief. 

Wherever  a  person   obtains   money  by   extortion   or 
oppression,  or  by  taking  an  undue  advantage  of  the  situa- 
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tion  of  the  party,  or  where  cequo  et  bono  he  ought  not  to 
fetain  it,  the  law  will  compel  a  repayment  of  it  in  this 
form  of  action,    1    Espinasse  Dig.  14,   Gould's  Ed.  6, 
Shove  vs.  Webb,  1  Term   73.    Cowper  197,  Dark  vs. 
Shee  &  Johnson,  2  B.  &  P.  467,  Bize  vs.  Dickason,  1 
Term  Rep.  285,  Astley  vs.  Reynolds,  2  Str.  915,  2  Esp. 
Rep.  548,  in  note  by  Day.     Having  laid  down  the  rule,  I 
shall  be  contented  with  shewing  that  this  case  comes  with- 
in it,  without  attempting  to  notice  all  the  conflicting  cases 
on  the  subject.     It  is  not  pretended  that  an  action  will  lie 
to  recover  back  money,  in  every  case  of  hardship.     But 
if  it  will  lie  in  any  case,  where  money  has  been  obtained, 
or  acquired  by  taking  an  undue  advantage  of  the  situation 
of  the  party,  this  is  one.     The  plaintiff's  agent  was  in  a 
distant  country,  and  was  reduced  to  the  alternative  of 
having  the  cargo  thrown  on  shore,  where  more  than  one 
half  of  it  would  be  swallowed  up  by  the  duty  imposed 
upon   it,  and  the  other   in  imminent  danger   of  falling 
almost  instantly  into  the  hands  of  an  invading  enemy,  or 
of  submitting  to  the  terms  imposed  by  the  captain.     And 
although  the  money  was  not  paid  until  some  time  after- 
wards, yet,  his  situation  was  not  less  difficult  than  when 
he  entered  into  the  contract.  m  He  had  been  compelled  to 
execute  a  written  contract,  by  which  he  was  bound.    He 
was  called  upon  to   perform   it   in  a   foreign   countiy ; 
resistance  would  have  subjected  him  to  arrest,  without  the 
possibility  of  making  a  defence.     He  must  have  been  the 
party,    and  would  have  been  without  witnesses.      The 
captain  had  been  guilty  of  a  gross  dereliction  of  duty  in 
not  going  to  Fayal.     He  had  compelled  the  supercargo 
to  violate  his  instructions,   and  extorted  from  him  the 
plaintiff's  money  in  such  a  manner,,  that  his  principal  is 
not,  in  equity  and  good  conscience,  entitled  to  retain  it. 
To  be  sure  these  facts  are  supported  only  by  the  oath  of 
the  supercargo,  against  the  oaths  of  the  captain  and  mate  ; 
but,   as  the  jury  have  thought  proper  to  believe  him  in 
preference  to  them,  we  must  now  take  them  as  true.     It 
hate  been  urged  in  the  course  of  the  argument  (though  k 
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did  not  make  a  part  of  the  case  below,  nor  make  a  ground 
in  the  brief)  that  this  action  will  not  He,  as  the  parties  are- 
reciprocally  bound  in  the  penalty  of  five  hundred  pound© 
for  the  performance  of  the  contract ;  that  the  action  ought 
to  have  been  debt  or  covenant  cm  the  deed.  But  my* 
brethren  -all  agree  that  no  weight  is  to  be  given  to  that 
objection*  This  action  has  grown  out  of  a  subsequent 
transaction,  distinct  from  and  unconnected  with  the  deed. 
This  brings  me  to  the  last  and  perhaps  the  most  impor- 
tant point  in  the  case**  It  is  not  a  little  extraordinary  that 
a  question  of  every  day's  occurrence,  should  have  remain- 
ed to  this  time  unsettled ;  and  even  in  England,  until  lord 
EUenborough  came  to  the  bench,  the  question  of  interest, 
seems  to  have  been  afloat.  His  lordship  appears,  lately, 
to  have  endeavored  to  lay  down  the  rule  with  some  degree 
of  precision ;  yet,  in*  many  cases  it  still  remains  open  for* 
discussion.  ■  In  the  cases  of  De  Havilland  vs.  Bowerbank, 
and  De  Bernales  vs.  Fuller,  1  Campbell  50,  2  do.  426,  it 
is  laid  down  that  interest  is  recoverable  on  open  accounts, 
where  there  has  been  an  express  promise  to  pay  interest, 
where,  from  the  course  of  dealing  between  the  parties,  it 
may  be  inferred  that  this  was  their  intention,"  or  where  it* 
can  be  proved  that  the  tnoney  has  been  used,  and  that  the 
interest  has  actually  been  made.  This  rule,  as  far  as  h 
goes,  is  conformable  to* th£  opinion  by  which  I  have  beert^ 
heretofore  -governed.  But,  in  the  case  of  Cahon  vs#- 
Bragg,  15  East  223,  lord  EUenborough  refused  to  allow 
interest  on  money  lent,  unless  there  was  an  agreement 
for  the  payment  of  the  principal  at  a  certain*  time,  or  for 
interest  to  run  immediately,  or  under  special  circumstan- 
ces from  whence  a  contract  for  interest  was  to  be  inferred. 
On  this  subject,  I  have  entertained  a  different  opinion 
and*  I  think  a  different  conclusion  mav  be  drawn  from  the 
rule  laid  down  by  lord  EUenborough  himself.  If  a  per- 
son may  recover  interest  in  an  action  for  money  had  and 
received,  where  it  is  proved  that  the  money  had  been  em- 
ployed, that  fact,  like  every  other,  may  be  inferred  from 
circumstances.     And  I  should  presume  thit  the  mere  2c4- 
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of  borrowing  money,  furnished  sufficient  proof  that  it  had 
been  actually  used.     It  could  hardly  be  expected  that  a 
person  would  borrow  money,  who  had  no  use  for  xL    I  am 
ako  further  of  opinion,  that  wherever  money  has  been 
obtained  by  fraud,  extortion,  oppression,  or  by  taking  an 
undue  advantage  of  the  situation  of  the  party,  or  by  any 
unfair  or  unlawful  means,  that  the  manner  of  obtaining  it, 
furnishes  sufficient  evidence  that  it  was  done  for  the  pur* 
poses  of  gain,  and  that  the  jury  are  authorised  to  give 
interest  upon  it.    So  where  it  has  been  paid  by  mistake, 
if  in  the  course  of  trade,  and  under  circumstances  which 
famished  pretty  strorig  presumption  that  it  must  have 
been  used.    I  left  it  to  the  jury  in  their  discretion,  to 
allow  interest  or  not,  according  to  their  view  of  die  mat- 
ter.   And  I  believe  the  rules  which  I  have  laid  down  have 
been  consonant  with  the  general  current  of  decisions  in 
this  state,  although  I  am  sensible  some  have  been  other* 
wise.    The  case  of  Smith  and  Taylor  has  been  reported 
to  us  from  memory,  in  which  it  was  decided,  in  this 
court,  that  interest  should  not  be  recovered  in  an  action 
for  money  had  aqd  received.    But  we  do  not  know  by 
what  number  ef  judges  that  case  was  decided,  nor  any  of 
die  circumstances  by  which  to  determine  what  respect  it 
is  entided  to.     And  as  interest  in  such  cases,  may  or  may 
not  be  recovered,  according  to  circumstances,  it  may  have 
been  refused  on  some  particular  circumstance  in  that  case, 
and  not  on  general  principles.     I  should  be  willing  to 
carry  the  doctrine  farther,  and  allow  interest  in  all  cases 
on  open  accounts,  where  payment  is  to  be  made  at  a  cer- 
tain time.    But,  I  think  the  contrary  has  been  so  well 
established  by  the  uniform  current  of  decisions  in  this 
state,  that  it  would  now  be  a  dangerous  and  unauthorised 
innovation.    I  am  not  aware  of  any  other  cases  than  those 
which  I  have  mentioned,  where  interest  has  been  allowed 
in  this  state  on  unwritten  contracts. 

It  is  to  be  regretted,  that,  on  a  subject  where  it  is  so 
necessary  that  the  law  should  be  settled,  my  brethren  are 
not  prepared  to  join  me  in  laying  down  some  general  rule. 
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I  have  however  given  my  own  opinion,  which  may  be  8 
guicte  to  those  who  are  disposed  to  be  governed  by  it, 
until  it  shall  be  overruled  by  higher  authority.  But  we 
all  agree  that  interest  was  properly  allowed  in  the  case 
now  under  consideration.  Indeed  the  court  is  well  satis- 
fied with  the  verdict  in  all  respects,  except  in  giving  the 
plaintiff  the  difference  between  the  nett  and  gross  weight 
of  the  cotton ;  it  was  satisfactorily  proved  that  the  nett 
weight  of  cotton  is  equal  and  sometimes  more  at  the  port 
of  delivery,  than  the  gross  weight  at  the  place  where  it  U 
shipped.  It  is  probable  then,  that  the  defendant  did  not 
receive  more  freight  on  that  article  than  he  was  entitled 
to  by  the  charter  party. 

.  A  new  trial  must  therefore  be  granted,  unless  the  plain- 
tiff will  remit  the  amount  received  on  that  account,  with 
'the  interest  thereon. 

Justices  Gantt  and  Johnson,  concurred* 

Justice  Cokocky  dissented. 

Mr.  Justice  Cheves  delivered  his  opinion  as  follows  : 
I  concur  in  the  opinion,  that  the  motion  should  be 
refused,  on  all  the  grounds ;  and  generally  for  the  rea- 
sons assigned  by  my  brother  Nott,  except  on  the  subject  of 
interest.  On  this  subject,  I  do  not  know  how  far  the 
court  are  agreed,  and  therefore  I  will  assign  my  own  rea- 
sons for  my  concurrence  in  the  judgment  of  the  court  on 
this  point. 

The  English  authorities  are  so  contradictory  on  the  sub- 
ject, that  Mr.  Campbell  in  a  note  to  De  Havilland  vs.  Bow- 
erbank  (1  Camp.  Rep.  53,)  appears  to  consider  the  cir- 
cumstance as  a  reproach  to  the  courts ;  he  says,  "  it  would, 
fortunately,  be  very  difficult  to  fix  upon  another  point  of 
English  law,  on  which  the  authorities  are  so  little  in  har- 
mony with  each  other/'  It  had  been  repeatedly  deter- 
mined, and  appeared  to  be  the  settled  law  of  the  English, 
court,  to  allow  interest  on  money  lent  or  laid  out  for  anoth- 
er's use.  (Bunb.  119,  Blaney  vs.  Hendrick,  3  Wilson 
305,  5  Bro.  ParL  Ca.  ri,  1  Ves.  Junr.  63.)    The  case 
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Co  be  found  in  the  last  cited  authority,  (Craven  vs.  Tick? 
*U)  to  my  mind,  (on  a  point  like  this,)  is  better  evidence 
than  any  single  case ;  for  it  is  the  result  of  an  enquiry, 
from  those  whose  minds  perpetuated  the  law,  and  whose 
memories  were  the  living  repository  of  the  practice,  as  to 
the  law  and  practice  on  the  point,  as  they  were  at  that 
day  settled.     The  lord  chancellor  says,   u  The  money, 
referred  to  enquiry,  is  the  money  laid  out  by  the  plaintiff, 
in  execution  of  the  contract  (a  contract  for  building  a 
house.)  Money  paid  to  the  workmen,  who  were  to  be  paid 
by  the  defendant,  is  money  advanced  for  him,  and  it  is 
the  constant  practice  at  Guildhall,  (I  do  not  speak  from 
my  own  experience,  but  from  conversations  I  have  had 
with  the  judges  on  the  subject)  either  by  the  contract  or 
in  damages,  to  give  interest  upon  every  debt  detained," 
vide  Mr.  Pay's  notes  to  the  case  of  Alkins  vs..  Wheeler, 
2  New  Rep.  305,  Gordon  vs.  Swan,  12  East  418,  Shipley 
vs.  Hammond,  5  Esp.  Ca.  114.)    Interest  was  allowed  by 
the  English  courts,  for  money  had  and  received  by  one 
to  the  use  of  another,  which  he  was  bound  to  pay  over  or 
apply,  when  kept  an  unreasonable  time  ;  (vide  for  autho- 
rities, Mr.  Day's  notes  before  referred  to,  particularly 
the  note  to  Alkins  vs.  Wheeler,  Sec.  9.  10.  11.  &  12.)     I 
admit  that  the  cases  relied  on  are  generally  decisions  in 
the  court  of  equity.     But  that  court  professes  to  be  gov- 
erned, where  the  jurisdiction  is  common,  by  the  practice 
of  the  law  courts,  as  in  the  case  of  Craven  vs.  Tickell, 
already  cited ;  and  the  Master  of  the  Rolls,  in  the  case  of 
Upton  vs.  Ferrers,  (5  Ves.  Junr.  803,)  after  having  sta- 
ted that  he  had  before  consulted  lord  Kenyon  on  the  sub- 
ject of  interest,  then  before  him,  (which  however  was  not 
the  present  point,)  says  "  it  was  so  at  law,  and  it  would, 
be  ridiculous  to  have  a  different  rule  in  this  court.1*     It  is 
no  where  said,  before  the  case  of  Walker  vs.  Constable, 
(l  B.  &  Pul.  306,)  that  interest  cannot  be  recovered  in  an 
action   for  money  had  and  received*     It  would  seem  that 
this  case  turned  upon  the  pleadings.     Mr.  Chitty,  whose 
accuracy  and  learning  have  almost  superceded  the  labours 


60  Charleston,  1818, 

of  previous  writers,  on  the  subject  of' pltfadtngs,  appdhrs 
to  put  the  case  on  this  footing.'  (1  Chitty  342.)  In  the 
generality  of  the  terms  used  in  the  report,  the  case  is  cer- 
tainly not  law ;  for  interest,  by  the  admission  of  all,  may 
be  recovered  in  an  action  for  money  had  and  received^ 
under  some  circumstances,  though  not  on  the  count  for 
money  had  and  received,  unless  the  count  and  the  action  be 
jconvertible  terms,  and  perhaps  they  are  so  to  be  consid- 
ered* This  indeed  seems  to  be  the  proper  way  of  recon- 
ciling Mr..  Chitty  with  the  case  of  Walker  vs.  Constable. 
The  case  of  Tappenden  vs.  Randall  (2  B.  &  Pul.472,>is 
the  same  as.  Walker  vs.  Constable*  and  depends  upon  it 
The  latter*  it  is  said. in  the  report  of  it,  was  decided  on 
the  authority  of  Moses  vs.  M'Farland,  (2  Burr.  1005 ;)' 
but  it  would  be  difficult  to  find  any  authority  •  for  it  in 
Moses  vs.,  M'Farland,  in  the  whole  of  which,  the  word 
interest  does  not  occur.  It  is  only  said  by  lord  Mans- 
field*, that  the. defendant  in  the  action  for  money  had  and 
received).  "  can  be  liable  no  further  than  the  money  hfc  has 
received,"  by  which,  I  think,  he  ought  to  be  considered 
to  mean  that  he  could  not  Be  liable  to  the  discretionary 
damages*  to  which  he  might  be  liable  in  a  special  action, 
which  was  die  alternative,  that  the  argument  and  the  ques- 
tion in  the  case,  presented.  So  far  was  the  doctrine  from 
being,  settled,  that  interest  could  not  be  recovered  *on 
money  had  and.  received^  without  a  contract,  that  Mr. 
Justice  Buller,  (who  probably  understood  the  practice  as 
well  as  any  judge  who  ever  sat  on  the  bench,)  suggests  in 
the  case  of  Walker  vs.  Constable,  that  interest  might  be 
recovered  under  the  count  for  money  had  and  received. '  It 
was  finally,  in  that  case,  otherwise  determined;  but  it 
shews  two  things.  1st.  That  the  contrary  was  not  be- 
fore settled*  2nd.  .That  the  only  point  agitated  in  that 
case*  turned  on  the  count  only*  Down  then  to  the  case  of 
De  Havilland  vs.  Bowerbank,  there  seems  to  be  no  case 
which  makes  the  right  to  recover  interest,  depend  on  an 
agreement  or  understanding  in  the  nature  of  a  contract* 
On  the  contrary,   in  the  case  of  Richards  vs.  Burton, 
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(1  Esp.  Cau  268,)  lord  Kenyon  sustained  an  action  for 
„  interest  oa  money,  procured  by  the  plaintiff,  to  pay  for  an 
annuity,  the  charges  on  which,  the  grantor  had  misrepre* 
.  ««atcd,  and  which  was,  in  consequence,  not  purchased. 
This,  is  not  so  strong  a  case  as  if  the  money  had  been 
.  t>aid  over  to  the  grantor,    and  the  action  had  been  to 
_  recover  it  back. with  interest.     It  may  then  be  said  to 
decide  that  interest  would  be  recoverable  in  that  case.     A 
recurrence  to  the  cases  already  referred  to,  will  shew  that 
to  be.  the  established  practice  of  the  court  of  chancery v 
Interest  was  recoverable,  even  for  goods  sold  and  deliv- 
ered, where  a  stipulated  term  of  credit  had  expired,  and 
in  cases>  of  long  delay  under  vexatious  and  oppressive 
circumstances,  if  a  jury  in  their  discretion,  thought  fit  to 
allow  it.  ,  (Eddowes  vs.  Hopkins,  Doug.  $76,    Mount- 
ford  .vs.  Willis,  2  B.  &  Pul.  S37J)    So  interest  appears 
to  have  beep  recoverable  on  liquidated  demands,  (3  Wil- 
son  205,  Blaney  vs.  Hendrick.)     So  it  appears  to  have 
t„  been  the  practice  of  Mr.  Justice  Buller  to  allow  interest 
on  policies. of  insurance,  (De  Berhales  vs.  Fuller  et  al. 
2  Campbell  427)  and  it  could  not  have  been  a  practice 
peculiar  to  him  ;  for  in  that  case,  neither  the  bar  nor  the 
. .  underwriter;  would  have  submitted  to  it. 

.  The  true  spirit  of  all  the  cases  seems  to  be,  that  in  all 
4  cases,  of  liquidated  or  certain  demand,  interest  .was  allow- 
ed, either  Recording  to  the  contract  or  in  damages,  from 
the  *ime  i%  was  due  and  payable.     On  book  debts,  and 
pther  demands  which  were  uncertain  and  recoverable  on 
a  quantum  valebat  or  quantum  meruit,  interest  was  not 
.  recoverable,  unless  by  custom  or  agreement  interest  "was 
.  payable,  or  unless  they  were  vexatiously  or  oppressively 
withheld.    Such,  I  consider  to  have  been  the  laror  of  South- 
Carolina,  until  the  judgment  of  this  Court  in  the  case  of 
Smithy  vs.  Taylor,  which  was  decided  on  the  authority  of 
the  cases  from  Bos.  &  Pull,  with  which  the  bar  had  just 
about  that  time  become  acquainted.     I  think  the  case  of 
Smith,,  vs.  Taylor  caused  a  good  deal  of  sensation  at  the 
•  bar,  and  it  was  supposed,  I  think  by  many,  that  following 
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« 

the  priucipal  case,  (Walker,  vs.  Constable,)  it  turned  upon 
the  count;  and  I  think,  on  the  whole,  that  case  must  be 
so  considered.  That  the  law  of  this  state,  before  the  case  of 
Smith,  vs.  Taylor,  was,  as  I  have  stated,  will  appear  from 
the  case  of  Skirving,  vs.  Stobo,  (2  Bay,  2S2)  from  which 
it  will  also  appear,  that  this  court,  at  that  day,  construed 
the  English  authorities  as  I   have  done.     And  whatever 
was  intended  to  be  decided  by  the  case  of  Smith,  vs.  Tay- 
lor, it  very  litdc  disturbed  the  previous   practice.     It 
was,  as  I  learn  from  my  brethren,  unknown  to  the  prac- 
titioners out  of  the  precincts  of  Charleston,  and  even  there, 
seems  to  have  been  permitted  to  go  into  a  kind  of  oblivion ; 
for  in  a  case  which   was  argued  a  few  days  before  this 
cause,  (Alexander,  vs.  Gibson,)  interest  was  conceded  to 
be  due,  as  a  matter  of-  course  and  of  right,  on  money 
had  and  received,  though  the  most  minute  points  of  it  were 
warmly  controverted  by  learned  and  experienced  counsel. 
So,  I  presume,  it  has,  almost,  been  habitually  allowed.    In- 
terest in  this  state  has  never  been  denied  on  money  lent ; 
but  this  is  now  in  the  English  Courts  very  consistently  put 
on  the.  same  footing  as  money  had  and  received.     This 
^vas  determined  in  Calton,  vs.  Bragg,  (15   East,  223,) 
where  lord  Ellenborough  seems  to  have  consummated  the 
effort  commenced  in  De  Haviliand,  vs.  Bowerbank,  to  settle 
the  practice,  and  leave  as  little  to  discretion  (which  is  the 
greatest  of  all  judicial  evils)  as   possible.      I  think  we 
should  imitate  the  example  of  settling  the  practice  in  such 
manner  as  to  leave  as  little  in  the   discretion  of  the  bench, 
or  the  jury,  as  possible.     This   we  can  best  do,  andean 
only  of  right  do,  by  adhering  to  our  own  old  practice.     If 
we  follow  the  decisions  of  lord  Ellenborough,  commencing 
with  De  Haviliand,  vs.  Bowerbank,  we  must  abandon  al- 
most every  rule  of  it.     We  must  refuse  to  give  interest 
on  liquidated  amounts  ;  on  policies  of  insurance ;  on  money 
lent  and  paid  out  for  anothers  use ;  on  money  had  and  re-* 
ceived;  on  goods  sold  and  delivered  where  there  is  an  ex- 
press time  of  payment,  and  where  the  payment  has  been 
vexatiously  and  oppressively  detained,  and  in  all  other  cases 
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within  the  principles  of  the  cases  enumerated;  where  there 
is  no  contract ;  and  we  must  refuse  it  in  the  case  before  us, 
because  in  it  there  is  not  the  semblance  of  a  contract  to 
pay  interest.  So  far  from  it,  that  though  we  have  determ- 
ined with  satisfaction  to  ourselves,  we  have  come  to  the 
conclusion,  not  without  previous  doubts,  that  the  princi- 
pal was  recoverable.  We  deceive  ourselves,  if  we  sup- 
pose, that  in  this  case  we  can  allow  interest,  according  to 
the  late  English  decisions.  Those  decisions  allow  in- 
terest only  on  the  ground  of  contract ;  and  no  injustice  in 
the  receiptor  detention  of  the  money,  according  to  them, 
can  lay  the  foundation  of  an  implied  assumpsit  to  pay  in- 
terest. '  In  the  case  of  De  Havilland,  vs.  Bowerbank,  (1 
Camp.  50/)  the  money  had  been  detained  ten  years,  with- 
out any  plausable  pretence ;  and  in  De  Bernales,  vs.  Ful- 
ler, (2  Camp.  426,)  the  money  had  been  fraudulently  di- 
verted by  an  agent  from  its  intended  application.  Noth- 
ing short  of  a  contract,  according  to  these  decisions,  can 
authorise  interest ;  and  this  contract  cannot  be  inferred 
from  the  obligation  to  pay  the  principal  and  the  delay  of 
payment. 

My  opinion  is,  that  according  to  the  law  and  practice  of  \ 
this  state,  interest  is  recoverable,  either  according  to  the    \ 
contract  or  in  damages,  in  all  cases  of  certain  or  liquidated 
demands,  from  the  time  they  are  legally  due  and  payable ;    J 
and  in  all  other  cases,  in  the   nature  of  debt,  where,  by    ', 
custom  or  agreement,  interest  is  payable,  or  in  which  the 
demand  has  been  vexatiously  or  oppressively  withheld. 
According  to  these  principles,  I  think  interest  is  due  in 
this  case,  because  it  is  for  the  recovery  of  money  belong* 
ing  to  the  plaintiffs,  which  the  defendant  had  no  legal 
right  to  exact  or  retain,  and  is  a  demand  certain  in  its 
nature. 

Bee  &?  Simons,  for  motion. 
Richardson  &?  Prioleau,  contra. 

C a. J  Mo«eftT8.  M'Fariand,  2  Bur.  1005,  and  see  Cooper's  Justinian, 
583  and  595,  in  notes. 
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fhj  Pease,  vs.  Barber,  3  Caine's  Rep.  J66,  Rabi&s»n>  v>  fiiaad,  2* 
Bur.  1077.    The  people,  vs.  Gasherie,  9  John.  71 ;  Orford,  vs.  Church- 
ill, 3  Ves.  &  Beanie's  Rep.  59.    Laws  Plead.  in  Assuinp.  488.        R. 


Henry  Bryce,  ads.  Walter  Morton. 

In  an  action  on  a  bail  bond,  against  bail,  the  plaintiff  is  not  entitled  of 
course  to  recover  his  entire  demand,  but  can  only  recover  to  the 
extent  of  bis  actual  damage  ;  and  the  jury  may,  under  particular 
circumttanc**,  give  mere  nominal  damages,    (a.  J 

X  HIS  was  an  action  on  a  bail  bond,  assigned,  by  the 
Sheriff  of  Charleston  district,  to  the  plaintiff.  Tried  be- 
fore Mr.  Justice  Grimke,  at  Charleston,  January,  1817. 

The  defendant  was  bail  to  the  Sheriff,  in  an  action 
brought  by  the  plaintiff,  against  one  William  Adams.  In 
that  action,  die  plaintiff  obtained  a  judgment,  and  sued  - 
out  a  writ  of  fieri  facias,  which  was  returned  nulla  bona: 
and  he  now  seeks  in  this  action  tp  .charge  the  bail.  The 
defendant  had  neglected  to  come  in,  and  plead  agreeable 
to  the  rules  of'  court.  But  on  the  execution  of  the  writ, 
of  enquiry,  it  was  insisted  for  the  defendant,  that  under 
the  act  of  19th  December,  1809,  he  was  not  liable  as  bail, 
until  the  return  of  non  est  inventus  on  a  writ  of  capiat  ad 
satisfaciendum^  against  his  principal,  and  that  therefore 
the  plaintiff  was  not  entitled  to  recover  more  than  nomi- 
nal damages.  The  plaintiff,  however,  produced  no  other 
evidence  than  the  judgment  and  the  writ  of  fieri  facias, 
with  the  return  of  nulla  bona. 

Under  the  direction  of  the  court,  the  jury  found  a  ver- 
dict for  the  plaintiff,  for  the  amount  of  his  judgment; 
and  a  motion  was  now  made  for  a  new  trial  on  the  ground, 
that  under  the  act  of  1809,  bail  was  not  legally  responsi- 
ble, until  the  return  of  non  est  inventus  on  a  writ  of 
capias  ad  satisfaciendum^  against  the  principal,  and  that 
without  the  production  of  this  evidence  he  was  only  enti- 
tled to  nominal  damages.. 


January  Term.  65 

Jfr;  Justice  Johnson  delivered  the  opinion  of  the  Court. 

If  a  defendant  suffer  judgment  to  go  against  him  by 
default,  it  is  in  some  cases,  for  instance  in  the  action  of 
debt,  final,  and  in  all  cases,  it  is  an  admission  of  the 
plaintiff's  action.  But  where  the  action  sounds  in  dam- 
ages, it  is  incumbent  on  the  plaintiff  to  shew  the  extent 
of  those  damages,  by  legal  evidence  ;  and  unless  he  do 
So,  he  ought  only  to  recover  nominal  damages.  Nor  does 
itfollow  that  the  plaintiff  is  entitled  to  recover  the  whole 
amount,  even  where  the  damages  are  of  a  character  that 
render  them,  in  some  degree,  certain  and  specific.  As  in 
an  action  against  the  Sheriff  for  the  escape  of  a  debtor  in 
execution,  under  a  ca.  sa.>  where  it  would  seem  that  the 
judgment,  against  the  debtor,  ought  to  form  the  measure 
of  damages^  yet,  the  insolvency  of  the  debtor,  and  many 
other  circumstances,  may  be  shewn,  in  mitigation  of  dam- 
ages. And  in  tim  particular  case,  if  it  had  appeared,  on 
tbeface  of  the  judgment  itself,  that  it  was  either  whollgr 
or  partially  satisfied,  it  will  not  be  pretended  that  the 
plaintiff  was,  notwithstanding,  entitled  to  a  verdict  for 
the  whole.  It  follows,  clearly,  then,  that  whenever  it  is 
necessary  to  execute  a  writ  of  enquiry  on  a  judgment  by 
default,  that  the  plaintiff  is  not,  as  a  matter  of  course, 
entitled  to  recover  his  entire  demand. 

The  declaration  in  this  case,  as  it  should,  sets  out  the 
bail  bond,  and  assigns  a  breach  of  the  condition.  Hie 
execution  of  a  writ  of  enquiry  was  therefore  necessary  to 
ascertain  the  damages.  The  judgment  and  fi.  fa.  against 
the  principal  was  the  only  evidence  offered,  and  this,  it  is 
said,  is  conclusive.  Now  it  is  not  denied,  that,  to  charge 
the  bail,  the  return  of  a  ca.  sa.  (non  est  inventus  J  is 
expressly  required  by  the  act  of  .1809,  (b.)  and  if,  as  I 
have  endeavored  to  establish,  a  jury  is  not  hound  to  give 
the  whole  amount  demanded,  it  is  certainly  a  good  reason 
why  they  should  not,  that  the  defendant  was  not  legally 
liable.  Tne  very  absence  of  such  proof,  which,  if  it 
existed,  was  so  completely  in  the  power  of  the  party  to 
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procure,  is  such  a  circumstance  as*  I  ahould  think,  wouhl 
justify  a  jury  in  finding  a  nominal  verdict  for  the  plaintiffs 

I  am  therefore  of  opinion,  that  the  motion  ought  to  bfe 
granted* 

Justices  Cheves  and  Gantty  concurred. 

Justice  Nott,  dissented : 

As  there  is  no  exception  taken  to  the;  proceedings  in 
this  case,  I  presume  the  plaintiff  has  set  out  every  thing 
necessary  to  shew  that  he  is  entitled  to  recover.  The 
defendant,  by  making  default,  admitted  every  thing  stated 
in  the  declaration.  It  only  remained  to  prove  the  amount 
of  the  demand ;  and  on  that  subject  the  judgment  tod  fi* 
fa*  in  the  action,  were  conclusive. 

It  was  not  necessary  to  produce  the  ca.  8a. ,  The 
undertaking  of  the  bail  is,  that  his  principal  shall  pay  the 
debt,  or  surrender  himself  in  discharge  of  his  bail,  or 
that  he  will  pay  the  debt  for  him.  The  jury  are  not  at 
liberty,  as  in  an  action  of  escape  against  the  Sheriff,  t6 
give  less  than  the  amount  of  the  judgment  against  the 
principal,  that  is,  the  sum  for  which  the  bail  is  bound. 

If  the  plaintiff  has  not  set  forth  a  good  cause  of  action 
in  his  declaration,  the  judgment  may  be  arrested ;  but, 
as  the  proceedings  are  not  before  xrsy  we  cannot  judge  of 
that  matter;  no  such  ground  however. is  taken. 

But,  if  the  defendant  is  liable  at  aH,  it  must  be  for  the 
sum  actually  due,  and  the  jury  are  no  more  at  liberty  to 
give  nominal  damages,  than  they  are  on  a  promissory 
note,  or  single  bill. 

Justice  Cokock  concurred  with  Justice  Nott. 

Ibngy  for  the  motion. 
Prioleau,  contra. 

fa. J  Wattles  vs.  Laird,  9  John.  327. 

fb.J  The  clause  of  the  act  of  1809,  referred  to,  1  Brevard  53,  is  i** 
the  following  words :  "In  all  actions,  hereafter  to  be  brought,  where-  » 
in  the  defendant  or  defendants  shall  be  held  to  bail,  by  the  Sheriff's 
serving  the  writ  or  process,  the  bail  so  given  to  the  Sheriff,  shall  be 
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entitled  to  all  the  rights  privileges  and  powers  of  special  baft,  and  may 
stirretfder  his  principal  in  discharge  of  himself,  or  the  principal  surren- 
der bunpelf  in  discharge  of  his  bail,  in  the  same  manner,  and  to  the 
same  extent,  as  special  bail  are  now  entitled  to ;  any  law,  usage  or  cus- 
tom to  the  contrary  in  any  wise  notwithstanding/' 

The  construction  given  to  this  act  is,  that  the  bail  to  the  Sheriff  is 
sot  liable,  until  a  ca.  sa.  against  the  principal  has  been  returned  hon 
est  inventus,  vide  Stevens  &  Mead,  1  Constitutional  reports  318.    B. 


Theodore  Gailjlard,  Ex'r.  of  John  GaillaM),  ads* 

E.  Ball. 


Where  a  person  has  entered  into  a  bond,  conditioned  for  the  payment 
offivrper  cent,  interest  on  eertain  legacies,  till  the  legatees  came  of 
age,  and  as  each  legatee  came  of  age,  to  pay  him  his  proportion  of 
the  principal,  the  legatees  are  entitled  to  seven  per  cent.  (i.  e.  the 
legal  interest  of  this  state)  from  the  time  the  principal  became,  due 

Where  an  action  is  brought  on  a  bond  made  in  a  foreign  country,  and 
payable  there,  the  interest  of  that  country,  and  not  the  interest  of 
the  country  in  which  the  action  is  brought,  is  recoverable,    fb.) 
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J.  HE  defendant's  testator  bad  given  a  bond,  in  the 
penalty  of  three  thousand  pounds  sterling,  with  a  condi- 
tion to  Day  four  per  cent,  interest  on  certain  legacies, 
until  the  legatees  therein  mentioned,  respectively  arrived 
at  the  age  of  twenty-one  years ;  and  as  each  one  came  of 
age ;  to  pay  him  his  proportion  of  the  principal,  being  in 
the  whole  fifteen  hundred  pounds  sterling. 

The  case  was  tried  in  May  term,  1815,  before  Mr. 
Justice  NotU 

The  only  question  submitted  to  the  Court  was,  whether 

the  plaintiff  was  entitled  to  receive  seven  per  cent,  being 

the  legal  interest  of  this  state,  from  the  time  the  principal 

became  due ;  or  whether  he  was  still  entided,  only,  to 

four  per  cent,  according  to.  the  original  stipulation. 

The  Presiding  Judge  being  of  opinion,  that  he  was 
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entitled  to  seven  per  cent,  instructed  the   jury  to  that 
effect,  who  found  accordingly.  " 

A  motion  was  how  made  for  a  new  trial,  on  the  ground 
of  misdirection. 

Mr.  Justice  Nott  delivered  the  opinion  of  the  court. 

The  penalty  is  the  obligatory  part  of  a  bond.  The 
condition  is  in  the  nature  of  a  defeazance,  by  the  per- 
formance of  which,  the  obligor  is  relieved  from  the  pay- 
ment of  the  penalty.  By  a  non-performance  of  the  con- 
dition, the  penalty  is  forfeited,  and  at  common  law  be- 
came the  true  debt.  <  A  court  of  equity  only  could  give 
relief  against  the  penalty  ;  and  that  only  upon  condition, 
that  the  party  would  pay  up  the  whole  amount  of  princi- 
pal and  interest.  By  the  statute  of  4  Ann;  C.  16,  P.  L. 
95,  courts  of  law  may  now  order  satisfaction  of  the  debt, 
to  be  entered  up  upon  the  payment  of  the  principal,  inte- 
rest and  costs.     But  it  must  be  legal  interest. 

The  defendant's  testator  stipulated  to  pay  four  per  cent* 
up  to  a  given  time  ;  and  then  to  pay  the  principal.  His 
contract  to  pay  'four  per  cent,  ended  at  that  time,  and 
hk  privilege  to  pay  no  more,  ended  with  it. 

A  person  is  always  bound  to  pay  legal  interest,  except 
where  there  is  an  agreement  to  take  less.  In  this  case 
the  plaintiff  di4  not  agree  to  take  less,  any  longer  than, 
until  the  principal  became  due.  The  law,  which  the  par- 
ties had  made  for  themselves,  having  ended  at  that  time, 
the  contract  was  governed  by  the  law  of  the  land  after- 
wards. 

A  new  trial  therefore  cannot  be  granted  on  that  ground. 

But  another  ground  has  been  taken,  in  the  course  of 
the  argument,  which  did  not  appear  in  the  court  below. 
The  bond  was  executed  in  East  Florida,  and  is  made  pay- 
able there.  The  defendant  therefore  is  only  bound  to 
pay  the  interest  of  that  place  ;  and  as  it  does  not  appear 
what  that  interest  is,  or  was  at  that  time,  a  new  trial  must 
be  granted  to  ascertain  that  fact. 

Justices  Colcock  and  Johnson^  concurred. 
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,    Mr.  Justice  Cheves : 

I  concur  in  this  opinion,  that  a  new  trial  be  granted, 
gb  the  ground,,  that  according  to  .the  peculiar  phraseology 
of  the  bond,  the  interest,  after  it  became  payable,  might 
be  increased ;  and,  in  that  case,  Iras  to  be  the  legal  inte- 
rest of  the  country  where  it  was  executed,  though  it 
exceeded  four  per  cent*  But  as  the  interest  given  was 
the  legal  interest  of  this  state,  the  verdict  was  wrong. 

» 

.    Mr.  Justice  Gantt: 

I  think,  a  new  trial  should  be  granted,  as  I  am  of  opin- 
ion, that  no  greater  rate  of  interest  ought  to  have  been 
allowed,  on  the  coming  of  age  of  the  legatees,  than  what 
•was  stipulated  by  the  bond. 

This  case  is  contradistinguished  from  that  decided  by 
the  court  of  equity,  as  the  circumstances  here  will  not 
warrant  a  decision  to  the  extent  therein  decreed. 

Geddes  and  Lancey,iox  the  motion. 
Gadsden,  contra. 

.  CaO  PalnieP  vs.  Trevor,  1  Ver.  262,  Hearle  vs.  Greenbank,  3  Atk. 
716,  Crickett  vs.  Dolby,  3  Ves.  Jun.  10,  Dawes  vs.  Swan,  4  Mass.  T. 
12.  208,  Van  Bramer  vs.  Hoffman's  Exors.,  2  John.  Cas.  200*  and  See 
Mr.  Day's  Note  to  Alkins  vs.  Wheeler.  2N.R.  205,  where  all  the  au- 
thorities are  collected. 

C b.J  Robinson  vs.  Bland,  1  Black.  Rep.  256,  Thompson  vs.  Ketch- 
am,  4  John.  Rep.  2b£,  and  as  to  lex  loci  generally,  see  the  cases  cited 
in  the  note  to  Tauro  vs.  Cassin,  pott.  R. 


Isaac  Guery  vs.  Henry  Vernon. 

A.  By  his  last  will  and  testament,  bequeaths  personal  property  to  his 
daughter  B.  but  in  case  B.  should  die,  without  heira  of  her  body,  then  the 
said  property  to  return  to  his  son  C.  held  that  the  limitation  over  was 
too  remote ;  and  consequently  that  B.  took  an  absolute  estate  in  the 
property.— faj 


T 


HIS  was  an  action  of  trover,  to  recover  certain  ne- 
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groes  claimed  by  the  plaintiff,  under  the  will  of  his  mother, 
Judith  Guery.    . 

The  clause  of  the  will,  under  which  the  plaintiff  claim- 
ed, was  in  the  following  words::  u  I  give  to  my  daughter,' 
Florida  Guery,  two  negro  girls,  by  name  Subel  and  Han- 
nah, and  their  increase;  but  in  case  my  daughter,  Florida 
Guery,  should  die  without  heirs  of  .her  body,  then,  the  said 
negro  girls,  Subel  and  Hannah,  to  return  to  my  son,  Isaac 
Guery;  and  if  my  son  Isaac  Guery  should  dk  without 
issue,  then,  the  said  negroes  Subel  and  Hannah  to  return 
to  my  son  James  Walker's  children." 

Florida  Guery  intermarried  with  the  defendant,  and 
died,  leaving  no  issue  living  at  her  death. 

The  case  was  .tried  at  Georgetown,  in.  the  spring  tern* 
of  1816,  before  Mr.  Justice  Smith,  who  was  of  opinion  the 
limitation  over,  to  the  plaintiff,  was  too  remote,  ' f 

The  jury,  under  the  charge  of  the  Presiding  Judge, 
found  a  verdict  for  the  defendant. 

This  was  a  motion  for  a  new  trial,  on  the  ground,  that 
the  limitation  to  the  plaintiff,  is  not  too  remote. 

Mr.  Justice  Cfieves  delivered  the  opinion  of  the  Ctfurt. 

This  case  was  argued,  on  the  motion  for  a  new  trial, 
with  ability,  learning  and  discrimination,  on  both  sides ; 
but  it  was  almost  a  waste  of  these  precious  gifts,  to  have 
expended  so  much  upon.it,  for  it  is  a  clear  case. 

For  the  plaintiffs  it  was  argued :' 

1st.  That  the  intention  of  the  testator  is  the  governing 
rule  in  the  construction  of  wills.      .   - 

2nd.  That  though  the. words  of  the  bequest  to  Florida 
Guery,  would  give  an  estate  tail,  yet,  it  would-be  an  estate 
tail,  by  implication ;  that  in  such  cases,  there  is  a. distinc- 
tion between  real  and  .personal  estate,  and  that  suoh  words 
as  create  an  estate  tail  by  implication  in  real  property , 
when  applied  to  personal,  give  the  first  taker  an  estate  for 
life  only,  and  the  person  to  whom  it  is  limited  over,  the 
absolute  estate. 

3d.  That  from  the  context  of  the  will,  from  the  parties- 
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lar  word  "  then"  which  waa  an  adverb  of  time-,  and  re* 
fenred  to, the  death  of  the  first  taker,  and  the  word,  ure- 
Wrnl%  usjed  to  express,  a  limitation  over  to  the  plaintiff,  a 
person  then  in  esse,  U  appeared  that  the-  testatrix  did  not 
intend,  by  the  words,  u  dying  without  heirs  of  her  body," 
an  indefinate  failure  of  issue,  but  a  failure  of  issue  at  the 
death  of  Florida  Guery* 

For  the  defendant,  it  was  contended : 

1st.  That  where  the  words  would  give  an  estate  tail,  in 
real  estate,  they  vest  an  absolute  estate  in  the  first  taker. 

2nd.  That  this  is  true,  as  well  of  an  estate  tail'  by  rmplu 
cation^  as  o£  an  express  estate. 

3d.  That  there  are  no  words  in  the  will  which  will  tale 
this  case  out  of  the  general  rule* 

It  is  certainly  .true,  that  the  intention  of  the  testator 
ought  to  be  a  governing  rule,  in  the  construction  of  wills ; 
but  that  intention  must  be  expressed,  and  it  must  be  con- 
sistcntwith  the  general  rules  of  law. 

In  ascertaining  what  is  the  intention  of  a  testator,  the 
Courts  have -wisely  established  certain  rules  for  their  own 
government^  in  order  to  exclude  themselves  from  the  exer- 
eise  of  an  unlimited  and  arbitrary  discretion  in  each  par- 
ticular case.  According  to  these  rules,  where  they  exist, 
and  where  they  apply,  are  Courts  of  Law  and  Equity, 
both  bound  to  determine  the  question  of  intention:  It  is 
of  the  utmost  importance  that  these  rules,  when  estab- 
lished, should  not  be  departed  from,  whether  they  are  wise 
in  themselves  or  not.  In  an  enlarged  view  of  the  duties 
and  functions  of  Judicial  tribunals,  the  determination  of 
the  particular  cases  which  they  •adjudicate,  is  altogether* 
of  minor  importance*  In  the  more  remote  influence  of  a 
case,  in  keeping  a  thousand  of  the  like  kind  out  of  Court,' 
and  settling  the  rules  of  property,is  discovered  its  greatest 
value.  .  The  community  generally,  and  the  bar,  especially, 
ought  to  be  able  to  know  beforehand,  what  will  be  the  de- 
cision of  a  Court  on  any  question,  which  may  occur,  and 
which  is  not  new  or  anomalous.  If  this  be  true,  it  is,  (at 
least  it  ought  to  be,)  vain  to  argue  to  a  judicial  tribunal  on 
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a  question  lite  this;  that  any  rule  heretofore  laid  down  far' 
the  government  of  the  construction  of  wills,  should  be  de- 
parted frbtn,  because  of  particular  hardship  or  of  new 
views  of  policy.  Where  nothing  is  established,  they  may 
have  their  influence,  and  not  otherwise.  But  the  leading, 
rule  on  this  subject  is  one  which,  under  our  institutions^ 
should  be  cherished.  I  mean  that  which  declares,  that 
perpetuities  in  the  limitation  of  estates,  should  be  pre- 
vented. It  is  a  highly  useful  auxiliary  to  that  great  pro- 
vision of  ouT:  constitution,  the  abolition  of  the  rights  of 
primogeniture.  While  therefore  I  feel  it  to  be  my  duty  to 
give  full  effect  to  the  intention  of  the  testator  in  ulterior 
limitations,  within  the  rules,  and  according  to  the  princi- 
ples, and  the  true  understanding  of  the  cases  which  haver 
been  heretofore  established  and  decided,  I  am  not  disposed 
to  go  one  step  further. 

In  the  vast  number  of  cases,  which  have  been  decided 
on  this  subject,  there  is  no  doubt,  some  contradiction } 
bat  if  we  will  let  them  remain  unshaken,  as  they  have 
been  long  very  well  understood,  future  cases,  like  the 
present,  will  probably  be  as  well  decided  out  of  court  as 
by  us,  and  consequendy  very  rarely  call  for  our  attention. 
If,  by  an  unceasing  effort  to  increase  the  pretences,  which 
have  found  exceptions  to  the  general  rule,  we  invite 
experiment,  and  create  a  kind  of  enterprize  in  the  haz- 
ards of  the  law,  we  cannot  reasonably  complain  that  plain 
cases  are  seriously  argued  before  us*  The  intention  then 
of  the  testatrix,  in  this  case,'  is  to  be  gathered  from  the 
words  of  the  will,  according  to  the  construction  which 
has  heretofore  been  put  upon  them. 

2nd.  We  are  now  brought  to  consider,  what  wa3  the 
intention  of  the  testatrix,  according  to  the  rules  of  con- 
struction, to  which  we  have  alluded. 

It  is  admitted,  and  very  properly  admitted,  by  the 
counsel  for  the  plaintiff,  that  the  words  of  this  bequest, 
if  they  were  applied  to  real  estate,  would  give  an  estate 
tail,  (were  the  statute  of  force  with  us,)  by  implication  ; 
but   that  these    words,   being  here  applied  to  personal" 
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estate  g^ve  Florida  Guery  only  a  life  estate,  and  on 
her  dying  without  issue  living  at  her  death,  the  limita- 
tion to  the  plaintiff  was  good.  Such  a  distinction  has 
been  often  taken,  it  must  be  admitted ;  but  I  believe  it 
has  only  been  taken  arguendo,  and  that,  in  the  cases  in 
which  it  has  been  relied  upon,  the  decision  is  sustainable 
on  other,    and  less  questionable  principles.    But  weight  i 

may  have  been  given  to  it  at  some  period.  It  has  not 
now,  and  never  has  had,  (though  it  has  been  sometimes  j 

metioned,  as  in  Lyde  vs.  Lyde,)  any  considerable  weight, 
since  this  subject  was  brought  into  so  much  light,  by  Mr. 
Fearne's  admirable  Treatise.  Mr.  Fearne,  after  having 
examined  all  the  cases,  and  having  established  them  on 
other  principles,  proceeds  to  say,  uIt  is  obvious,  that^ 
if  the  courts  had  grounded  their  decisions  on  this  distinc- 
tion, it  would  have  been  needless  to  have  enquired  into, 
or  insisted  upon  those  circumstances  of  restriction,  upon 
which,  in  delivering  their  opinions,  they  laid  so  much 
stress."  u  Besides,"  he  adds,  "  where  there  are  no  res- 
trictive circumstances,  it  has  been  determined,  that  the 
limitation  of  a  term  over,  after  dying  without  issue,  even 
in  cases  where  the  limitation  could  only  have  given  an 
estate  tail. by  implication,  in  real  estate,  is  to  be  taken  in 
the  legal  sense  of  the  expression,  and  therefore  the  limi- 
tation over  being,  in  that  sense,  too  remote^  is  utterly 
Void.'1  (Fearne  on  Exec.  Dev.  233.)  What  Mr.  Fearne 
deduced  from  an  examination,  and  collation  of  all  the 
cases  decided,  prior  to  the  time  when  he  wrote,  has  been 
repeatedly  and  solemnly  since  confirmed.  (3  Ves.  Junr. 
p.  99,  Chandless  vs.  Price,  17  Ves.  Junr.  479,  Barlow 
vs.  Salter.) 

I  think  the  frequent  reference  to  the  rule,  that  where 
the  words  will  give,  in  real  estate,  an  estate  tail,  the  first 
taker  shall  have  an  absolute  estate  in  personal  property, 
lias  led  to  a  confused  understanding  of  the  principle.  It 
is  not  a  primary  rule,  but  only  ancillary  to  the  general 
rule  of  remoteness.  The  real  question  is,  always,  whe- 
ther the  limitation  over  is  too  remote  or  not  ?     Whether 

10 
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the  words,  "  heirs,  issue,  heirs  of  the  body,  children"  and 
the  like,  are  words  of  limitation,  or  words  of  purchase  ? 
Whether  they  express  an  indefinite  succession  of  persons, 
included  within  these  terms,  or  whether  they  point  out 
certain  particular  persons,  who  may  exist,  and  must  take 
within  a  period  not  excluded  by  the  rules  of  law  ?  It  is 
of  no  importance  what  the  words  of  limitation  be,  or  what 
estate  they  would  create  in  real  property,  if  there  be  suffi- 
cient words  or  circumstances  of  restriction.  Though 
they  would  give  a  fee,  if  unrestricted,  yet,  if  sufficiently 
restricted,  they  will  be  words  of  purchase,  (Fearne  on 
Exec.  Dev.  224.)  The  material  question  always  turns  on 
the  circumstances  of  restriction,  and  I  do  not  know  that 
the  influence  of  these  circumstances  is  varied  by  the  state 
of  the  question,  whether  the  words  of  limitation,,  if  ap- 
plied to  real  estate,  would  give  an  estate  tail  implied  or 
expressed*  Much  has  been  said  about  the  distinction , 
first  taken,  in  Forth  vs.  Chapman,  1'  P.  Wins.  663,  be- 
tween the  same  words  applied  to  real  and  personal  estate* 
But,  it  seems  to  me,  this  discussion  only  agitates  a  gene- 
ral question,  which  cannot  bear  upon  this,  or  any  other 
case  of  personal  estate.  The  effect  of  Porter  vs.  Bradley, 
(3  T.  Rep.  143,)  is  not  to  change  any  of  the  rules  of  con- 
struction, applicable  indiscriminately  to  real  and  personal 
estate.  And  it  may  be  doubted  whether  there  is  any. 
thing  more  in  that  case  than  the  dictum  of  lord  Kenyon  ;. 
for  the  words  of  the  devise  are  u  leave  behind  him." 
Now  these  words  seem  equivalent  to  u  leave  living,"  and 
bring  the  case  within  the  acknowledged  rules  in  cases  of 
real  estate.  I  believe  the  case  of  Forth  vs.  Chapman, 
was  never  questioned  in  this  point,  before  the  case  of 
Porter  vs.  Bradley ;  for,  I  think,  it  is  a  mistake  to  say 
(Exors*  of  Moffat  vs.  Strong,  10  Johnson  16,)  that  lord 

*  ■  •  _ 

Hardwicke  exploded  this  doctrine  in  Beauclerk  vs.  Dor- 
mer, (2  Atk.  314.)  Lord  Hardwicke  does  not  speak  at 
all  of  real  estate.  His  words  are,  u  It  would  be  of  very 
mischievous  consequence,  and  introduce  great  confusion, 
If  the  court  should  admit  of  a  distinction  between  chattels 
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personal  and  chattels  rcaW*  And  this  point  of  Forth  vs. 
Chapman,  is  now  firmly  re-established,  if  it  ever  was 
shaken,  in  England,  in  the  case  of  Crooke  vs.  Devandes, 
(9  Ves.  Junr.  203.)  It  is  impossible  to  say,  (because 
our  decisions  perish  almost  as  soon  as  they  are  brought  to 
tight,  for  want  of  publication,)  what  precise  regard  has 
been  paid  to  the  authority  of  Forth  vs.  Chapman,  in  this 
state.  But  I  believe  it  has  never  been  doubted,  that  in  a 
bequest  of  personal  estate  the  words  "leaving,  leave," 
be.  (as  in  Forth  vs.  Chapman,)  would  restrain  the  dying 
without  issue,  to  dying  without  issue  living  at  the  death 
q{  the  first  taker.  And,  on  the  other  hand,  I  believe,  it 
has  never  been  determined,  that  the  same  words,  without 
auxiliary  words  or  circumstances,  would,  in  a  devise  of 
real  estate,  have  the  same  effect. 

3rd.  It  is  only  left  to  us  now  to  enquire,  whether  there 
are  apy  words,  or  circumstances  in  this  will,  which  can 
restrain  the  words  "  but  in  case  my  daughter  Florida 
should  die  without  heirs  of  her  body,"  to  a  dying  without 
issue  living  at  her  death  ?  The  word  "  then"  is  relied 
upon,  which  it  is  said,  is  an  adverb  of  time,  referring  to 
die  death  of  Florida ;  and  fixing  that  event  as  the  time 
when  the  limitation  over  to  the  plaintiff  was  to  take  effect. 
Thus, "  but  in  case  my  daughter  Florida  should  die  with- 
out heirs  of  her  body,  then,  (at  the  death  of  Florida)  the 
said  negroes,  &c."  But  in  this  particular,  this  case  is 
precisely  the  case  of  Beauclerk  vs.  Dormer ;  so,  as  it  re- 
gards the  limitation  over  to  the  plaintiff,  being  to  a  person 
in  esse,  it  is  like  that  case,  and  a  great  many  more,  where 
the  circumstance  has  had  no  operation,  or  even  regard. 
But  it  is  said  that  even  in  this  case  the  word  return  is 
calculated  to  shew,  that  the  testator  contemplated  the 
actual  personal  enjoyment  of  the  property  by  the  plaintiff; 
and  therefore  did  not  intend  an  indefinite  failure  of  issue. 
Standing  alone,  as  it  does,  at  best,  this  is  a  very  slight 
circumstance.  But  it  is  evidently  used,  without  advert- 
ing to  its  correct  meaning,  as  a  synonime  for  "  go,  pass," 
Sec.     If  any  other  meaning  were  to  be  put  upon  it,  (it 
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would  rather  seem,)  it  ought  to  be,  that  on  a  general  and 
indefinite  failure  of  succession  to  herself  in  the  issue  of 
her  daughter,  that  it  should  return  to  that  succession,  in 
the  person  of  her  son,  (the  plaintiff,)  and  his  issue ;  for  in 
the  ulterior  limitations,  she  contemplates  the  transmission 
of  the  property  to  his  issue,  and  even  over,  still  in  the  line 
of  her  own  blood.   .  It  may  seem  to  have,  in  the  use  of  this 
word  return,  a  resemblance  to  the  case  of  Kielly  vs.  Fow- 
ler, fi.  Bro.  P.  C.  309,  where  the  words  were,  that  in  case 
his  said  daughter  should  die  without  issue,  all  his  said 
substance  should  return  back  to  his  executors,  to  be  dis- 
tributed, <kc     But  in  that  case,  as  Mr.  Fearne  observes, 
"  it  was  considered  as  a  personal  trust,  in  those  particu- 
lar executors,  to  be  performed  by  them,  after  the  deter- 
mination of  the  first  estate.'.'  (Fearne  Exec.   Dev.  238,) 
which  shews  that  if  there  be  any  resemblance  between 
the  cases,  it  is  in  sound,  not  sense,  and  is  only  in  the 
accidental  occurrence,  in  both,  of  the  word  return,  which 
was  not  relied  upon  in  JCielly  vs.  Fowler,     Indeed,  lord 
Thurlow  in  Bigge  vs.  Bensly,  (1  Bro.   Ch.  Rep.   190,") 
Says  that  u  it  would  be  better  sense  to,  say,  that,  in  Kiel- 
Jy  vs.  Fowler,  there  was  no  rule  of  construction  than  Mr. 
Fearae's,"  and  although  I  may  not  be  disposed  to  sub- 
scribe, either  to  the  truth  or  harshness  of  the  remark,  ye{ 
it  may  authorise  me  to  say,  that  when  the  circumstances 
relied  upon  in  this  case,  fall  so  far  short  of  the  disputed* 
example,  it  can  have  no  weight. 

On  the  whole,  I  am  clearly  of  opinion,  that  the  limita- 
tion over  to  the  plaintiff,  is  too  remote,  and  that  the  mo- 
tion for  a  new  trial  must  be  refused.  This  is  the  unani- 
mous opinion  of  the  court. 

King,  for  the  motion. 

fa.  J  Keating  et  tix.  vs.  Reynolds,  1  Bay  80,  Dott  et  ah  vs.  Cunning- 
Ion,  Ditto  453—7.  H. 
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^Mathew  O'Driscoll,  Administrator  of  Lewis  Gen  at, 
deceased,  vs.  William  Fishburne,  Executor  of  Wm. 
Saunders,  Executor  of  Thomas  Ladsos,  deceased. 

The  Executor  of  an  Executor  represents  the  first  testator. 

Where  an  action  is  brought  against  the  Executor  of  an  Executor,  for 
a  debt  due  by  the  testator,  he  may  be  declared  against,  as  the  Execu- 
tor of  the  testator,  without  noticing  the  ftvst  Executor ;  but  it  is  the 
most  correct  way  to  notice  the  prior  Executorship. 

X  HIS  was  an  action  of  debt,  on  a  judgment  recovered 
against  Thomas  Ladson,  in  his  life  time. 

He  died  leaving  a  will,  and  William  Sanders  his  exe- 
cutor. Sanders,  the  executor,  died,  leaving  a  will,  and  ap- 
pointing the  defendant,  William  Fishburne,  his  executor, 
against  whom  the  present  action  was  instituted,  charging 
him  as  executor  of  William  Sanders,*  executor  of  Thomas 
Ladson,  deceased. 

Defendant  pleaded  payment,  on  which  issue  was  taken. 

The  defendant,  by  his  counsel,  on  the  testimony  being 
closed  on  the  part  of  the  plaintiff,  moved  for  a  non-suit,  on 
the  ground  that  the  defendant  had  not  been  charged  as  ex- 
ecutor immediate  to  Thomas  Ladson,  deceased,  which 
motion  was  sustained  by  the  Presiding  Judge,  Mr.  Justice 
Grimke. 

The  plaintiff  now  moved  this  Court,  to  set  aside  the 
non-suit,  on  the  grounds : 

1st.  That  the  action  was  well  brought — And 

2ndly.  That  on  the  issue  had,  the  defendant  could  not 
avail  himself  of  an  objection  of  this  kind,  though  it  might, 
if  duly  taken  advantage  of,  have  been  effectual  to  turn  the 
plaintiff  out  of  Court. 

• 

Mr.  Justice  Gantt  delivered  the  opinion  of  the  Court. 

There  can  be  no  question,  but  that  the  executor  of  an 
executor  represents  the  first  testator,  and  may  declare  as 
3uch,  without  naming  or  noticing  the  first  executor ;  and 
e  converso,  where  an  action  is  brought  against  the  executor 
of  an  executor,  fcr  a  debt  due  by  the  testator,  he  maybe 
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declared  against,  as  the  executor  of  the  deceased  testator, 
without  noticing  the  first  executor.  Toller,  1st  Edition, 
44,  26,  Chitty  13.  But  although  this  may  be  done,  it  does 
not  follow,  that  it  is  an  error  to  notice  the  prior  executor- 
ship. On  the  contrary,  it  is  the  more  usual  and  correct 
mode  of  proceeding. 

The  non-suit  was  therefore  improperly  ordered,  and 
must  be  set  aside. 

It  is  unnecessary  to  give  any  opinion  on  the  2d  ground 
taken  in  this  case,  as  we  are  all  of  opinion,  that  the  non-suit 
ought  not  to  have  been  allowed  on  the  objection  taken  by 
defendant's  counsel. 

Justices,  Colcock,  Cheves  and  Johnson^  concurred, 


•    David  Adams,  ads.  Wylie  etux. 

On  the  plea  ofnon  est  factum,  no  evidence  will  be  admitted,  but  such, 
as  goes  to  the  destruction  of  the  bond. 

Wherever  the  Vendee  is  deceived  in  the  purchase  of  land,  by  misre- 
presentation, he  may  plead  it  or  give  it  in  evidence  in  discount,  against 
a  bond  given  for  the  purchase  money. 

A  HIS  was  an  action  on  two  bonds,  tried  before  Mr. 
Justice  Gantt,  at  Charleston,'  May  term,  1810. 

The  hand  writing  of  defendant  was  admitted.  The 
defence  was,  that  they  were  given  for  a  tract  of  land,  which 
was  admitted. 

Mr.  Payne,  the  vendue  master  who  made  the  sale,  was 
called,  and  proved  that  the  tract  was  represented,  at  the 
sale,  to  contain  two  hundred  and  ninety  four  acres  of  high 
land,  besides  a  body  of  marsh*  The  defendant  also  of- 
fered the  advertisement,  and  the  bill  of  the  vendue  master, 
to  prove  that  it  was  advertised  as  two  hundred  and  ninety- 
four  acres  of  high  land. 

The  plaintiff  admitted  that  the  land  actually  contained 
but  202  acres  of  high  land  ;  but  that  the  marsh  made  up 
the  quantity.     They  objected,  however,  to  the   admissi- 
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bilfey  of  defendant's  evidence,  on  the  ground  that  the  deed 
T¥*s  the  only  admissible  evidence  to  shew  what  the  con- 
tract was.  This  objection  was  sustained,  and  the  evidence 
rejected. 

The  deed  was  then  introduced,  which  stated  that  the 
tract  contained  294  acres  of  land,  besides  marsh. 

The  defendant  then  again  offered  the  same  testimony 
on  two  grounds. 

1st.  That  there  was  such  an  ambiguity  in  the  words, 
u  294  acres  of  land,"  as  could  not  be  explained  by  them- 
selves, that  high  land  was  meant — And 

2dly.  That  all  the  circumstances  of  the  transaction  were 
admissible  to  shew  fraud  on  the  part  of  the  seller,  which 
was  here  expressly  charged. 

The  testimony  was  again  over-ruled,  and  also  further 
testimony ;  which  was  intended  to  shew  that  the  defend- 
ant bought  this  land  for  the  purpose  of  putting  on  it  his 
negroes,  consisting  of  such  a  number  as  could  be  advan- 
tageously employed  on  294  acres  of  high  land,  but  not  on 
202  acres. 

The  defendant  then  contended,  that  there  was  a  defect 
in  the  tide,  because  the  land  was  sold,  as  the  property  of 
the  estate  of  William  M'Cloud,  and  the  title  deeds  were 
signed  by  John  Moncriffe,  who  had  no  right  whatever ;  and 
the  bonds  were  given,  as  it  was  admitted,  for  this  land,  to 
Wylie,  who  was  a  stranger  to  the  transaction.  This  evi- 
dence being  over-ruled,  the  case  went  to  the  jury  without 
testimony  on  the  part  of  the  defendant. 

The  jury  found  a  verdict  for  the  plaintiff,  for  the  full 
amount  claimed. 

A  new  trial  was  now  moved  for  on  the  following 
grounds : 

1st.  Because  his  honor  the  Presiding  Judge,  refused  to 
admit  in  evidence  the  representations  made  at  the  sale,  the 
advertisement,  or  the  bill  of  the  auctioneer,  all  of  which 
went  to  prove  that  a  fraud  was  practised  on  the  purchaser 
by  the  seller. 

2nd.  Because  his  honor  refused  to  admit  evidence  to 
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shew  that  the  purchase  was  made  with  a  view  to  the  em* 
ploymentof  a  number  of  hands,  that  could  have  been  ad- 
vantageously employed  on  a  plantation  of  294  acres,  but  not 
on  one  of  202  acres ;  and  that  in  consequence  of  the  de- 
ficiency, the  land  was  wholly  useless  to  the  purchaser. 

3d.  Because  his  honor  refused  to  admit  evidence  X6 
shew  a  defect  in  the  title. 

Mr.  Justice  Colcock  delivered  the  opinion  of  the  Court. 

Upon  looking  into  the  record,  in  this  case,  it  appears  to 
be  an  action  of  debt  on  two  bonds,  and  that  the  plea  was 
non  est  factum,  (or  non  siintfactuj  The  defendant  there*, 
fore  could  not  give  evidence  of  any  matters  which  did  not 
go  to  the  destruction  of  the  bond.  In  a  case  lately  de- 
termined at  Columbia,  Joseph  Bollenger  vs.  John  Thurs- 
ton, (2  Const.  Rep.  447,)  it  was  determined  that  in  all 
such  cases  the  defendant  must  plead  specially,  or  in  some 
other  way  give  notice  to  the  plaintiff  of  his  intended  de- 
fence, that  he  may  not  be  surprised.  Upon  the  issue  .of 
non  est  factum,  the  plaintiff  comes  prepared  only  to  shew 
that  the  bond  was  made  by  defendant.  But  in  that  case  a 
new  trial  was  granted,  on  the  ground,  that  a  practice  had 
crept  into  our  Courts  of  going  into  such  defence  without 
any  further  notice  ;  and  the  same  indulgence  will  he  grant- 
ed in  this  case,  because  it  is  presumed  that  the  decision 
has  not  been  made  knoten.  The  law  is  clear  that  where 
the  deed  is  voidable  only,  as  by  reason  of  infancy,  the 
obligee  cannot  plead  non  est  factum  ;  for  it  is  his  deed  at 
the  time  of  the  action  brought,  and  must  be  avoided  by 
special  pleading.  (5  Rep.  119,  Selwyn's  N.  P.  562,  563, 
Vrooman  vs.  Phelps.  2  -Johnson,  Rep.  178.)  Here  it 
cannot  be  contended  that  the  deed  was  void.  It  is  true  the 
defendant  speaks  of  fraud,  but  it  is  apparent  that  there 
can  be  no  fraud  in  the  case.  There  may  have  been  a  mis- 
representation, which,  though  not  intentional,  may  entitle 
the  defendant  to  a  discount. 

On  the  second  and  third  grounds,  it  is  only  necessary 
to  observe,  that,  where  the  pleadings  are  correct,  such 
defences  are  daily  admitted  by  our  Courts.     It  may  have 
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been  originally  a  departure  from  the  strict  rules,  of  & 
Court  of  law ;  but  from  the  time  of  the  case  of  Gray  vs. 
Exors.  of  Handkinson,  (1  Bay  276,)  it  has  never  been 
disputed.  A  deficiency  in  quantity,  or  defect  in  quality, 
where  there  has  been  a  representation,  are  legitimate 
grounds  for  a  deduction  of  price,  or  rescission  of  the  con-* 
tract,  as  the  case  may  be.  In  all  such  cases  it  is  obvious 
that  the  matter  alluded  to  must  contradict  the  deed  ;  but 
the  case,  on  the  part  of  the  defendant,  is  to  be  considered 
as  aft  action  of  a  breach  of  covenant.  Without  intending 
to  say  any  thing  as  to  the  effect  which  may  be  produced 
by  the  testimony  which  the  defendant  wished  to  introduce, 
I  observe,  that  it  was  not  in  contradiction  to  the  deed  }  for 
the  deed  states,  that  the  tract  conveyed  contains  294  acres 
of  land,  besides  a  body  of  marsh,  which  must  evidently 
mean  high  land. 

The  motion  for  a  new  trial  is  granted; 

Justices  Nbtt  and  Chevts,  concurred. 
*  Justice  Johnson  dissented. 

M'Call  and  Hayne,  for  the  motion. 
Parker^  contra. 


,  MMMMtMliti 


Aaron  Solomon  vs.  A.  S.  Harvey  &  James  Beggs. 

Plaintiff  declared  in  replevin,  in  common  form  against  A.  &  B.  Defen- 
dants avowed  the  taking  for  a  certain  sum  due  to  A.  for  rent  in  arrear, 
setting  forth  the  lease  and  the  sum  due.  Plaintiff  replied  that  2?. 
was  not  the  bmUffof  A.  Held,  that  the  defendant  A.  was  not  bound 
to  prove  the  amount  of  rent  due,  as  the  replication  admitted  the  lease 
in  mode  and  form,  as  set  forth  in  the  avowry,  as  well  as  the  enjoy- 
ment of  the  tenant. 

Though  the  Stat  17,  Car.  2  c.  7,  s.  2,  is  not  made  of  force  in*  this 
State,'  yet  it  has  always  prevailed  in  practice. 

J.  HIS  was  an  action  of  replevin.    The  plaintiff  declar- 
ed in  the  usual  form. 

The  defendants  avowed  the  taking  for  a  certain  sum 

11 


68  Charleston,  1818, 

due  to  the  said  James  Beggs,  one  of  the  defendants,  for 
rent  .in  arrear,  setting  forth  the  lease,  and  the  sum  due,  in 
legal  form. 

The  plaintiff  replied,  1st.  That  the  said  A.  S.  Harvey 
was  not  die  bailiff  of  the  said  James,  as  the  avowry 
alleged,  and  issue  was  taken  thereon. 

2nd.  A  tender  and  refusal,  but  did  not  pay  the  money 
into  Court.  The  defendants  treated  this  plea  as  a  nullity, 
as  the  money  w^s  not  paid  into  Court. 

The  pleadings  were  made  up,  and  the  cause  tried  on  the 
$Est  plea,  although  the  plea  of  tender  and  refusal  remain- 
ed on  the  record ;  but  th$re  was  no  rejoinder  thereto,  nor 
had  the  plaintiff  taken  any  judgment  thereon,  for  want  of 
a  rejoinder.  At  the  trial,  the  defendant  offered  no  evi- 
dence of  the  rent,  but  relied  on  the  state  of  the  pleadings 
as  proof  of  the  same,  particularly  the  plea  of  tender. 

The  defendant  obtained  a  verdict,  and  the  jury  assessed 
the  damages  of  the  avowant  at  the  sum  stated  in  the 
avowry. 

The  case  was  tried  at  Charleston,  in  the  Spring  Term  of 
1817,  before  Mr.  Justice  Grtmke. 

A  new  trial  was  now  moved  for,  on  the  grounds  : 

1st.  That  the  verdict  was  without  evidence,  there 
being  no  proof  of  the  lease  or  of  the  amount  of  rent  due 
and  in  arrear. 

2nd.  That  the  money  heed  not  be  paid  into  Court,  in 
replevin,  on  a  plea  of  tender. 

Mr.  Justice  Cheves  delivered  the  opinion  of  the  Court. 

The  practice  of  executing  a  writ  of  enquiry,  in  cases  of 
replevin,  originated  on  the  17  Car.  2,  c.  7,  sec.  2,  which 
is  not  of  force  in  this  state.  It  has  nevertheless  prevailed 
in  our  Courts.  With  us  a  verdict  is  usually  taken  on 
proof  of  the  rent ;  the  statute  requires  it  to  be  limited  by 
the  value  of  the  distress,  if  less  than  the  amount  of  the 
rent ;  and  the  proof  required  must  embrace  both  the 
value  of  the  distress,  and  the  amount  of  the  rent.  Th<? 
object  of  die  statute  was,  that  the  fi.  fa*  should  be  final  for 
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the  avowant  to  recover  bis  damages*,  and  to  render  the 
operation  of  the  retorno  habcndo  unnecessary,  which  was 
nevertheless  a  part  of  the  judgment,  2  Sellon's  Practice 
179, 180, 181.  Whether  both  can  be  attained  under  our 
irregular  practice,  I  need  not  enquire ;  nor  whether  the 
invariable  practice  will  authorize  the  assessment  of  dams> 
ges  on  proof  of  the  rent  only ;  because  the  only  question 
made  for  the  Court  is,  whether  there  was  sufficient  proof 
of  the  rent  to  authorize  a  verdict.  The  pleadings  admit- 
ted the  lease,  in  mode  and  form  as  set  forth  in  the  avowry, 
as  well  as  the  enjoyment  by  the  tenant,  and  left  nothing 
for  the  avowant  to  prove  on  the  subject  of  the  rent. 

The  Court  is  therefore  of  opinion,  in  this  point  of  view, 
that  the  verdict  was  authorized.  The  Court  does  not  rely 
on  the  alledged  admission  in  the  plea  of  tendtr;  and  it 
considers  this  plea  as  abandoned  by  the  plaintiff,  as  he 
did  not  oblige  the  defendant  to  rejoin,  nor  take  judgment 
by  default  upon  it. 

The  motion  must  be  refused. 

Justices  Cokocks  Johnson  and  Nqtt,  concurred* 

Justice  Gantt  dissented. 

.  J*  B.  White,  for  the  motion. 
Prtokau,  contra. 


Lovel,  ads.  Wartenburgh. 

A  "demand  made  on  the  maker  of  a  promissoiy  note  on  the  last  day  of 
grace,  is  sufficient  to  charge  the  endorser. 

JLRIED  before  Mr.  Justice  Grimke,  at  Charleston, 
January,  1817. 

The  defendant  was  the  indorser  of  a  promissory  note, 
for  the  recovery  of  which  this  action  was  brought  by  the 
plaintiff  as  indorsee.  The  note  had  been  lodged  in  the 
bank  for  collection,  but  on  the  second  day  of  grace , 


■i-*. 


no  demand  having  been  made  by  that  bank,  it  was  with- 


$4  Charleston,  181$, 

drawn  and  lodged  in  the  Planter's  &  Mechanick's  Bank, 
and  on  the  same  day  demand  of  payment  was  made  of  the 
drawer.  The  note  not  having  been  paid,  on  the  thin} 
day  of  grace,  it  was  protested  for  non-payment.  It  was 
also  proven,  that  it  was  usual  for  the  bank  to  give  three 
days  notice  in  a  demanq*  for  payment. 

For  the  defendant  it  was  insisted,  'that  there  was  such  £} 
laches  on  the  part  pf  the  holder,  in  not  lodging  it  in  the 
bank  on  the  day,  or  before  it  became  due,  and  demanding 
payment,  as  would  discharge  the  defendant  the  indorser ; 
and  to  support  this  position,  the  defendant  oflfere^  in  evi- 
dence a-  resolution  of  the  bank,  restoring  or  continuing 
the  drawer's  credit,  in  consequence  of  the  note's  not  hav- 
mg  been  lodged  in  time. 

The  Presiding  Judge  rejected  this  evidence,  and  the 
jury,  under  his  direction,  found  a  verdict  for  the  plaintiff. 

The  defendant  now  moved  for  a  new  trial,  and  the 
defence  insisted  on  in  the  trial  of  tjie  cause  in  the  circuit 
Court  was  made  the  grounds  of  this  motion* 

Mr.  Justice  Johnson  delivered  the  opinion  of  the  Court. 

To  charge  the  indorser  of  a  promissory  note,  all  that 
is  necessary  is  to  make  a  demand  of  the  drawer,  and  to 
give  notice  of  non-payment  to  the  indorser,  within  the 
time,  and  in  the  manner  established  by  mercantile  usage. 
Whether  the  drawer  did  or' did  not  retain  his  credit  with 
the  bank  appears  to  me,  therefore,  wholly  unimportant, 
whatever  might  have  been  the  reasons; 'and* was  therefore 
properly  rejected.  Nor  do  I  think,  that  the  protest  hav- 
ing been  made  earlier  than  three  days  after  the  demand  of 
payment,  of  more  importance ;  as  in  this  case  it  was  not 
indispensably  necessary  to  charge  the  defendant. 

The  case  then,  is  reduced  to  the  single  question,  whe- 
ther the  demand  was  or  was  not  -  made  as-  -early  as  was 
necessary  in  order  to  charge  the  defendant  as  indorser, 
as  there  is  no  pretence  on  his  part  of  want  of  notice  of 
non-payment.  Three  days  are  usually  allowed  by  thq 
custom  of  merchants  for  the  payment  of  notes,  after  thejj 
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became  dpe,  apcordjng  to  the  time  fixed  by  the  note 
itself;  and  it  is  to  be  presumed  that  every  man,  who 
.]#saes  paper,  is  aware  when  it  becomes  due,  and  that  he 
trill  make  provision  for  the  payment ;  but  as  they  are  a 
sort  of  circulating  medium,  it  is  incumbent  on  the  person 
into  whose  hands  they  fall,  to  demand  payment,  by  way  of 
giving  notice,  when  the  note  is  due.  Now  if  he  has  this 
notice  before  he  is  bound  to  pay  it,  and  before  his  indor- 
see could  legally  demand  payment,  all  the  reasons  that 
render  a  demand  necessary,  are  fully  answered. 

A  demand  therefore,  under  any  circumstances,  on  the 
last  day  of  grace,  is  sufficient  to  charge  the  indorser, 
Chitty  on  Bills  194,  and  Maxwell  on  Bills,  163. 
'  Let  the  motion  foj"  a  new  trial,  be  dismissed. 
Justices  Cokock  and  Gantt,  concurred. 

Mr.  Justice  Cheves  : 

I  concur  in  this  opinion*  But  I  do  not  understand  the 
fac;  to  be,  that  the  protest  was  made  earlier  than  three 
clays  after  the  demand  of  payment.  This  fact  I  under* 
stand  to  be,  (the  notice  given  by  the  bank)  that  the  note 
which  was  given,  was  lodged  for  collection,  after  three 
days  of  grace  commenced. 

Crafts,  for  the  motion. 
Qogdett,  contra. 


Mitchell  vs.  Poyas. 

The  statute  of  Limitations  runs  against  Dower.— ("a.  J 
A  plea  shall  be  taken  most  strongly  against  the  defendant ;  therefore, 
a  plea,  stating  that  the  defendant  had  been  five  years  in  quiet  and 
peaceable  possession,  is  insufficient,  in  as  much  as  it  does  not  state  the 
possession  to  have  been  adverse  and  actual:  Leave,  however,  given 
to  defendant  to  plead  de  novo,  or  to  amend  his  plea,  on  payment 
of  costs. 

JL  HIS  was  an  application  for  Dower,  tried  before  Mr. 
Justice  Grimie,  at  Charleston,  January  Term,  181T. 
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The  declaration  was  filed,  and  two  pleas  were  put  in  by 
defendant* 

1st*  That  the  plaintiff  had  relinquished  her  dower — And 

2nd.  That  the  defendant  had  been  in  the  quiet  and 
peaceable  possession  of  the  premises  for  five  years  before 
the  summons  was  issued  in  this  case. 

On  the  first  plea,  issue  was  taken,  and  to  the  last  there 
was  a  general  demurrer. 

After  argument,  the  Presiding  Judge  overruled  the 
demurrer. 

A  motion  was  now  made  to  reverse  the  decision,  and 
for  leave  to  enter  up  judgment  on  demurrer  for  the  plain- 
tiff, on  the  following  grounds : 

1st.  That  the  statute  of  limitations  does  not  run  against 
dower,  but  from  the  time  of  the  demand  thereof  and  a 
denial  of  the  right. 

2nd.  Because  the  plea  in  this  case  was  substantially 
defective,  in  not  shewing  that  the  possession  relied  upon 
in  this  case  was  an  adverse  and  actual  possession,  which 
only  can  give  a  right  by  the  construction  of  the  statute. 

.  The  counsel  for  the   demandant,  upon  being  informed 
that  the  first  ground  had  been   determined  in  the  case  of 

Ann  Ramsay  vs.  Dozier,  at  Columbia,  in 1814, 

against  him,  proceeded  to  his  argument,  on  the  second 
ground,  and  contended  that  it  was  a  plea  in  bar,  and  must 
be  construed  strictly,  and  most  strongly  against  the  de~ 
fendant.  That  no  intendment  will  be  made  in  its  favour; 
but  on  die  contrary,  that  everv  intendment  will  be  made 
against  it.  That  the  plea  only  stated  that  the  defendant 
had  been  possessed  for  five  years,  from  which  it  did  not 
ueccssarily  result,  that  such  possession  was  adverse  and 
actual,  and  if  it  were  not,  it  would  be  no  bar  to  the  re- 
covery. That  admitting  the  plea  to  be  true,  (which  was 
the  effect  of  the  demurrer)  yet  the  defendant  could  not 
hold  in  exclusion  of  the  demandants  claim. 

To  this  the  defendant's  counsel  replied,  that  all  the  ne- 
cessary circumstances,  implied  by  law,  ne?d    not  be  ex- 


January  Term.  67 

pressed,  and  that  the  law  implies  that  the  possession  .must 
be  adverse  and  actual,  which  can  bar  the  claim.  That  the 
plea  was  to  be  considered  in  relation  to  the  other  parts  of 
the  pleadings,  and  the  claim  of  the  party,  and'  therefore, 
the  plea  should  be  considered  as  sufficient ;  for  it  must 
mean  to  answer  the  claim  which  is  stated  to  exist  at  the 
time  of  the  issuing  of  the  summons,  and  means,  of  course, 
that  there  had  been  five  years  possession  before  that 
period. 

Mr.  Justice  Golcock,  delivered  the  opinion  of  the  Court. 

The  rules  which  prevail  in  the  construction  and  allow- 
ance of  a  plea  in  bar— -Are, 

1st.  That  it  is  to  be  construed  most  strongly  against  the 
defendant. 

2nd.  a  That  a  general  plea,  if  bad  in  part,  is  bad  for  the 
whole."     1  Chitty  on  Pleading,  522. 

The  plea  states  that  the  defendant  u  has  been  five  years 
in  possession  of  the  premises."  Now  there  is  no  technical 
meaning  which  is  attached  to  the  word  u  possession,"  by 
which  we  are  necessarily  and  unavoidably  to  understand 
an  actual  and  adverse  possession ;  on  the  contrary,  it  is  a 
word  of  indefinite  import,  both  as  to  its  nature  and  its  ex- 
tent, and  therefore  may  mean  a  possession  by  lease,  for  an 
unexpired  term,  or  at  will  and  undetermined,  or  by  con- 
struction of  law. 

In  order  to  test  the  correctness  of  the  plea,  let  us  »up* 
pose  that  the  defendant  had  taken  issue ;  and  at  the  trial 
it  had  appeared  that  the  right  of  the  demandant  had  ac- 
crued two  months  previous  to  the  action,  and  that  the  de- 
fendant had  been  in  possession  for  five  years,  by  a  lease 
from  her  husband.  The  verdict  might  have  supported  the 
plea,  and  yet  not  decided  the  rights  of  the  parties.  The 
issue  would  have  been  immaterial. 

Pleas  are  either  dilatory  pleas,  or  pleas  'to  the  action. 
Dilatory  pleas  are  to  the  jurisdiction  of  the  Court,  the 
disability  of  the  plaintiff  or  in  abatement.     The  plea  in 
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this  case,  is  to  Neither  of  the  points.     It  was  then  certainly 

intended,  as  a  plea  in  ba*r  to  the  action,  and  it  is  essential 

to  such  a  plea,  that  it  answer  the  plaintiff's  allegations,  iri 

every  material  point,'  and  that  it  be  so  pleaded  as  to  be  cap* 

able  of  trial.    (3  Black.  Com.  303;)    By  this  test  it  is 

clear  that  the  plea  is  defective.     • 

When  a  plea  has  two  intendments,  it  shall  be  taken 

most  strongly  against  the .  defendant,  (Chitty  522.)     In 

illustration  of  this,  it  is  said,  "  if  in  trespass,  the  defendant 

plead  a  release,  without  saying  at  what  time  it  was  made, 

it  shall  be  intended  to  have  been  made  before  the  trespass 

was  committed.1'     I  am  then  certainly  bound  to  say  that 

the  possession  of  the  defendant,  as  stated  in  his  plea,  is  not 

adverse  from  the  plaintiff's  claim,  and  that  the  plea  is 

insufficient. 

The  Court  however  will  give  the  defendant  leave  to 
plead  de  novo,  or  to  amend  his  defective  plea,  upon  the, 
payment  of  costs,  otherwise  judgment  for  the  plaintiff  in 
demurrer. 

Justice  Johnson  concurred. 

Justices  Nott  and  Cheves  : 

We  concur  in  this  opinion,  on  the  ground,  that  the 
plea  did  not  state  the  defendant  to  have  been/foe  years  in 
possession,  after  the  accruing  of  the  plaintiff's  right  of 
action. 


fa. J  This  was  likewise  decided  in  the  case  (quoted  by  the  Court) 
of  Ramsay  vs.  Dozier,  at  Columbia,  1814,  Justices  Brevard,  Bay,  Col- 
cock  and  Nott,  concurring";  Justice  Smith  dissenting.  Mr.  Justice 
Brevard,  also,  in  delivering  his  opinion,  said  that  the  same  point  had 
been'  decided  in  the  case  of  Lide  vs.  Reynolds  in  1803.  Vide  Damport 
tt  ux.  vs.  Wright,  Dyer  224.  Moor  PI.  154.  Bac.  Abrid.  Tit.  Dower  F. 
Otherwise  held  in  Connecticut,  1  Swift's  System  256,  and  see  Hitch- 
cock vs.  Haringtoo,  6  John.  291.  Rj 
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James  W.  Gadsden,  survivor  of  C.  Gadsden,   crrfy* 

John  Johnson. 

The  copy  of  a  writ  left  a*the  defendant's  house  in  Charleston,  during 
the  winter  or  spring  months,  at  which  time  he  resided  in  the  coun- 
try, is  not  such  a  service  as  is  required  by  the  A.  A.  1736—7. 

A  HIS  case  was  tried  before  Mr.  Justice  Grimke^  at 
Charleston,  January,  1817. 

James  W.  Gadsden,  the  defendant,  left  his  residence 
in  town,  with  his  family,  about  the  28th  Nov.  1815,  and 
resided  entirely  in  the  country, -until  about  the  29ttoMay,  ' 
1816;  during  which  time,  he  never  personally  received 
the  service  of  a  copy  of  the  writ  issued  in  the  above  case, 
or  had  any  knowledge  directly  or  indirectly  by  a  copy  left 
for  him,  or  otherwise,  of  the  commencement  of  this  suit. 
It  appeared,  from  the  entry  made  in  the  books  of  the 
Sheriff  of  Charleston  district,  that  the  writ  in  this  case, 
was  lodged  on  the  25th  April,  1816,  to  May  return,  1816^ 
and  that  Thomas  Gadsden  alone  was  personally  served, 
in  the  above  case,  and  no  other  service  thereof,  entered 
in  the  said  books.  And  the  first  notice  that  James  W. 
Gadsden,  the  defendant,  had  of  the  commencement  of 
Aiis  suit,  was  from  his  friend  Mr.  Nelson,  in  the  clerk's 
office,  who  informed  him,  that  an  order  for  judgment 
thereon  had  been  obtained  against  him.  The  defendant 
never  had  directly  or  indirectly  received,  (except  as 
above  stated)  any  information  of  the  commencement  or 
existence  of  the  above  suit.  A  motion  was  made  to  set 
aside  the  verdict,  as  far  as  it  regarded  the  said  James  W. 
Gadsden,  which  motion,  was  overruled.  A  motion  was 
now  made  to  reverse  the  decision  of  the  Presiding  Judge, 
in  the  above  case,  on  the  grounds : 

1st.  That  a  residence  which  the  party  leaves  on  the 

25th  Nov.  in  one  year,  and  to  which,  he  does  not  return, 

until  the  29th  May,  in  the  next  year,  having,  during  the 

intermediated  time,  another  fixed  and  known  place  of  rcsi- 
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dence  within  the  district,  at  which  he  mules,  cannot 
under  the  act  of  assembly,  be  considered  the  usual  and 
most  notorious  place  of  his  residence,  so  as  to  make  a 
copy  writ  left  there  for  him,  a  good  service. 

2nd.  That  a  Sheriff's  return  on  a  writ,  is  ndt  conclu- 
sive, but  may  be  explained  or  negatived  by  testimony. 

:  Mr.  Justice  Cokock  delivered  the  opinion  of  the  Court. 
This  case  was  submitted  without  argument,  the  facts 
appearing  satisfactorily,  by  the  affidavit  of  the  defendant* 
James  W.  Gadsden ;  and,  I  am  of  opinion,  that  if  the 
eopy  had  been  left  at  the*place  from  which  he  removed  in 
Nov.  the  service  would  not  have  been  good.  The  act  of 
1736—7,  says,  the  copy  shall  be  left  at  the  usual  place  of 
abode,  P.  L.  145.  1  Brev.  Dig.  221,  sec.  29.  Some  mean- 
ing must  be  allowed  to  the  word  usual,  and  I  cannot  con- 
ceive of  a  more  proper  meaning,  than  that  of  the  abode 
of  the  defendant,  at  the  time  of  the  service  of  the  writ ; 
whereas  in  the  present  case,  a  defendant  has  two  places 
of  residence.  The  former  act  of  1720,  says,  "the  most 
uiual  and  notorious  place  of  the  residence  or  habitation  of 
the  defendant,"  and  then,  words  which  more  strongly 
point  to  the  place  of  residence  occupied  at  the  time  of 
the  service.  But  it  does  not  appear  satisfactorily,  that  the 
defendant  in  this  case,  was  ever  served  by  a  copy  left  at 
either  place  of  abode.  There  is  no  entry  to  that  effect  in 
the  Sheriff's  books  ;  and  on  reference  to  the  writ  itself, 
the  formal  return  indorsed  on  the  back  of  it,  says  u  I  have 
served  the  within  named  defendant,1'  where  there  are 
three  defendants  within  named.  So  that  it  is  not  certain 
that  a  copy  has  been  left  with  this  defendant.  Upon  the 
wholer  I  am  of  opinion,  that  the  verdict  ought  to  be  set 
aside,  and  that  the  defendants  have  all  of  them  leave  to 
enter  their  appearances  and  plead  to  the  action. 
Justices  Nott  and  Johnson,  concurred. 

Mr.  Justice  Cheves: 

I  concur  on  the  last  ground,  stated  by  my  brother. 
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Mr.  Justice  Ganit : 

,  J  ftissent,  because  I  think  the  return  of  the  Sheriff  is 
conclusive,  as  to  the  fact  of  the  service  of  the  writ.  It 
would  be  of  mischievous  tendency  after  judgment  recov- 
ered, as  in  this  case,  to  allow  the  same  to  be  vacated,  and 
the  service  of  the  writ  set  aside,  by  the  affidavit  of  the 
party  defendant.  The  Sheriff  is  a  sworn  officer,  and  if 
guilty  of  a  false  return,  is  liable  in  an  action  on  the  iase 
for  the  same,  to  the  party  injured.  I  am  of  opinion,  that 
this  is  the  course  of  proceeding  recognized  by  law,  and 
that  the  defendant  should  have  recourse  to  it  for  any 
injury  he  may  have  sustained  in  this  cape. 


The  State  vs,  Jose  Casados. 

Monk  BiBa  are  suck  securities  for  payment  of  money,  as  shall  be  iacat* 
ded  under  the  words  "  bill  or  promissory  note,"  of  the  A.  A.  1736 — 7\ 
and  are  subjects  of  larceny,  under  the  same.  And  the  taking  need 
sot  be  by  robbery.    CaO 

ft  is  the  right  and  often  the  duty  of  the  Presiding  Judge,  in  the  exam- 
ination of  questions  of  complicated  facta,  to  give  the  aid  of  his  dis* 
crimination*  experience  and  judgment  to  the  jury :  so  he  finally  and 
distinctly  submit  the  question  to  them. 

The  owner  of  the  stolen  Bank  Bills,  is  a  competent  witness,  on  the 
prosecution* 

It  is  sufficient  to  charge  the  offence  m  the  ipordt  of  the  act,  ' 

JLN  this  case,  the  defendant  was  indicted  for  stealing 
sundry  Bank  Bills  privily  from  the  person.  The  indict- 
ment contained  other  counts,  charging  the  defendant  with 
simple  larceny,  for  taking  the  same  Bills. 

Cornelius  Tobin,  the  prosecutor,  swore,  that  in  June 
last,  (1817)  his  pocket  was  picked  of  82,700  in  Bank  Bills. 
The  description  which  he  gave  of  them,  corresponded 
generally,  with  Bills  which  were  afterwards  found  on  the 
person  of  the  defendant.  The  day  after  he  lost  his  money  ^ 
he  got  a  warrant,  and  arrested  the  defendant,  and  took 
him  before  J.  H.  Mitchell,  a  Justice  of  the  peace.  There 
were  found  on  him  82,000  in  Bank  Bills,  and  a  gold 
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watch*  The  Bills  were  found  on  different  parts  of  his 
person ;  some  in  his  shirt-tail,  and  some  in  his  hat,  in  a 
.bundle  of  segars.  The  witness  declared  his,  belief,  on 
inspection  of  the  Bills  found  upon  the  defendant,  that 
they  were  part  of  those  he  lost.  The  witness  was  a  resident 
of  Barnwell,  and  on  his  return  home,  after  his  loss,  he 
found,, that  he  had  taken  down  in  writing  the  numbers  of 
two  of  his  Bills,  which  he  carried  to  town,  viz  :  No.  383, 
a  twenty  dollar  Bill  of  the  Union  Bank,  and  No.  774,  a 
Bill  of  one  hundred  dollars,  of  the  same  Bank.  But  he 
^aid,  he  might  have  passed  away  these  bills  before  he  lost 
his  money.  Two  bills  of  these  numbers  and  sums,  were 
found  on  the  prisoner.  The  witness  took  down  the  num- 
ber of  these,  to  guard  against  counterfeits,  when  he 
received  them*  IJe  did  not  tajce  down  the  numbers  of 
the  others.  He  did  not  recollect  the  numbers  of  any  oth- 
ers. He  had  borrowed  a  good  deal  of  the  money  he  lost. 
The  greater  part  of  the  glOO  Bills  He  lost,  were  cut  in 
two,  and  in  this  particular,  corresponded  with  those  found 
on  the  prisoner.  Among  the  Bills  he  lost  were  some 
.  Georgia  Bills  and  some  North-Carolina  Bills,  and  like 
Bills  were  among  those  found  upon  the  prisoner.  Upon 
being  questioned  by  the  defendant's  counsel  as  to  his  inte- 
rest in  the  event  of  this  prosecution,  he  said,  u  he  knew, 
that  if,  on  this  trial,,  it  Was  made  to  appear  that  the  pris- 
oner took  the  money  from  him,  which  was  found  on  the 
prisoner,  he,  the  witness,  would  get  the  money,  jf  not, 
;  he  would  not  get  it."  But  he  felt  no  other  interest  in  the 
case,  than  he  supposed,  other  prosecutors  similarly  situa- 
ted, feel.  He  said,  he  felt  no  person  pick  his  pocket ; 
there  was  a  great  crowd  of  persons  about  at  the  time  he 
supposed  his  pocket  was  picked.  He  did  not  know  that 
the  defendant  took  his  money.  • 

It, was  proved,  by  Mr.  Mitchell,  the  magistrate,  that 
the  defendant  was  about  to  sail  for  Havanna  when  he  was 
arrested.  There  were  found  upon  him  three  receipts ; 
one  for  £200^  for  a  \gold  watch,  dated  26th  June,  and 
one  for  S3  7,  and  one  for  $50 ;  the  two  latter  dated  25tb 
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f  June.  Antonio  L.  Hornber,  who  had  been  confined  in 
jail  with  the  defendant,  was  sworn  as  a  witness  by  the 
State,  and  said,  that  Tobin,  the  prosecutor,  had  been  at 
the  jail ;  that  the  defendant  pointing  to  him  said,  he  was 
the  person  from  whom  he  stole  the  money ;  but  he  thought 
the  prisoner  in  fun ;  because  he  directly  burst  out  into  a 
laugh.  He  said,  the  prisoner  lent  him  $45.  He  knew 
the  prisoner  in  Havanna.  He  had  not  engaged  his  pasT 
sage  at  the  time  he  was  arrested,  to  go  there.  He  was 
looking  out  only,  for  a  vessel.  The  prisoner  said  to  him, 
he  was  going  to  Havanna,  to  purchase  tobacco.  Tne 
prisoner  gave  no  account  of  the  means  by  which  he 
acquired  the  money,  which  was  found  upon  him. 

The  counsel  for  the  defendant  alleged,  as  a  fact,  which 
was,  he  said,  notorious,  that  there  are  several  Bills  of 
ihe  same  number  and  denomination  usually  issued,  and 
from  among  those  found  on  the  prisoner,  he  discovered 
and  exhibited  to  the  Court  and  Jury,  two  of  the  same 
numbers  and  denominations. 

The  Bills  were  described  in  the  Indictment  as  "  twenty 
Promissory  Notes  for  the  payment  of  money,  to  wit, 
each,  foT  the  payment  of  the  sum  of  five  dollars,  com- 
rnonly  called  Bank  Bills  of  the  Bank  of  South-Carolina, 
pach  of  the  value  of  five  dollars,  &c.  &c." 

The  case  was  tried  before  Mr.  Justice  Grimte,  at 
Charleston,  in  the  Spring  Term  of  1818,  and  the  defend- 
ant was  convicted  of  petit  larceny.  The  defendant  now 
moved  for  a  new  trial  and  in  arrest. of  judgment  on  the 
following  grounds,  viz : 

1st.  Because  Bank  Bills  are  not  included  in  the  words 
of  the  Act  of  1736—7.  P.  L.  146.  No.  650.  2  Brev. 
Dig.  196.  under  which  the  defendant  was  indicted ;  and 
because  the  taking  must  be  by  robbery,  which  was  not 
proved  in  this  case. 

,   2nd.  Because  the  Presiding  Judge  charged  the  jury, 
that  words,  which  were  the  mere  idle  assertions  of  the 
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defendant,  to  a  fellow  prisoner,  at  which  both  laughed, 
were  a  legal  confession. 

Sd.  Because  there  was  no  proof,  that  the  money  found 
on  the  defendant  had  ever  belonged  to  the  prosecutor,  and. 
because  the  defendant  proved  most  fully  how  he  came  by 
thfc  money  in  his  possession. 

4th.  Because  the  Judge  mistated  the  testimony  to  the 
jury,  by  saying,  the  defendant  had  not  proved  that  more 
than  one  Bill  of  the  same  tenor  and  date  were  usually 
i&ued  by  the  same  bank,  when  the  fact  appeared  by  the 
bills  in  evidence,  and  was  admitted  by  the  Attorney  Gen- 
eral. 

5th.  Because  Tobin,  the  prosecutor,  was  an  interested 
witness,  and  therefore  an  inadmissible  witness— -And 

6th.  Because  the  bills  are  not  so  described,  in  the  In- 
dictment, as  to  come  within  any  description  in  the  Act  of 
Assembly,  (A.  A.  1736—7.)  P.  L.  147.  2  Brev.  Dig. 
196,  Tit.  Robbery,  making  choses  in  action  the  subjects 
of  larceny, 

Mr.  Justice  Cheves  delivered  the  opinion  of  the  Court. 

Choses  in  Action,  except  to  the  value  of  the  paper  and 
wax,  were  not  at  the  common  law,  subjects  of  larceny. 
The  Act  of  Assembly  of  1736—7,  makes  those  men- 
tioned therein,  the-  subject  of  larceny,  in  the  same  manner 
as  goods  and  chattels.  Among  those  enumerated  in  that 
act,  are  Promissory  Notes;  and  it  is  contended  by  the 
Attorney  General,  that  the  Bank  Bills  which  were  the 
subjfect  6f  this  larceny,  are  embraced  by  this  denomina- 
tion of  choses  in  action. 

The  counsel  for  the  defendant  admit,  that  a  bank  bill 
may  be  a  promissory  note  in  some  senses ;  but,  that  its 
proper  name  is  a  Bank  Bill,  and  that  as  such,  it  is  not  in- 
cluded tinder  the  term  Promissory  Note. 

It  is  said,  that  the  act  of  assembly  was  passed  at  a  time 
■when  we  had  no  banks  in  this  country,  and  that  therefore, 
it  ccJuld  not  have  intended  to  embrace  their  bills. 

That  the  act  was  copied  from  2  Geo.  2,  c.  25,  sec.  3,  as 
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far  as  the  provisions  of  that  act  were  applicable  to  this  state, 
at  the  time  our  act  was  passed,  and  that  because  inapplica- 
ble, Bank  Bills,  as  well  as  many  other  denominations  of 
choses  in  action,  were  omitted  in  that  act,  which  renders 
it  obvious  (it  is  argued)  that  it  was  not  the  intention  of  the 
legislature  to  embrace  any  of  the  specific  denominations . 
omitted.    , 

That  the  legislature  have  tacitly  acknowledged  this,  by 
legislating  on  an  analogous  subject,  viz.  forgery. 

That  on  the  establishment  of  banks  in  the  state,  it  was 
deemed  necessary  to  pass  an  act  to  punish  the  forgery 
and  counterfeiting  of  them,  A.  A.  1801, 1  Brevw  Dig*  368. 

That  this  is  a  criminal  law,  and  is  to  be  construed 
strictly. 

It  is  true,  that  laws,  defining  crimes  and  inflicting  pun- 
ishments, are  to  be  construed  strictly.  There  are  no 
crimes  against  the  state,  but  those  which  are  previously 
declared  to  be  so,  either  by  the  statute  or  common  law, 
and  it  must  be  manifest,  that  the  law  prohibits  the  act* 
But  it  is  only  necessary  it  should  be  manifest.  There  are 
some  antiquated  decisions  on  this  subject,  which  are  a 
violation  of  common  sense,  and  which  can  afford  no  ex* 
ample  for  future  cases. 

The  question,  then  is,  whether  it  is  clear  and  manifest* 
beyond  a  reasonable  doubt,  that  Bank  Bills,  are  included 
under  the  term  Promissory  Notes,  and  were  intended  by 
the  legislature  to  be  so  included  ?  I  think' they  are  includ- 
ed.    They  are  written  in  the  form  of  a  promissory  note* 
They  contain  all  the  legal  requisites  of  a  promissory  note, 
either  at  common  law,  or  under  the  statute  of  3  and  4  Ann. 
That  statute  expressly  recognizes  promissory  notes,  signed 
by  (such  is  the  language  of  the  statute)  or  by  authority  of 
corporate  bodies.     If  an  action  were  to  be  brought  against 
the  bank  issuing  one  of  these  bills,  for  the  recovery  of  the 
amount  of  it,  it  would  be  declared  upon  as  a  promissory 
note.     If  it  were  not  declared  upon  and  considered  as  a 
promissory  note  in  an  action  upon  it,  it  would  be  necessary, 
perhaps,  to  prove  the  consideration  which  the  bank  re- 
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ceived  for  it.  It  is,  \p  every  point  of  view,  usual  and  ne- 
cessary to  consider  it  as  a  promissory  note.  A  bank  bill 
is,  then,  a  promissory  note,  and  of  coarse,  included  within 
the  term  promissory  note,  in  the  act  of  assembly,  unless; 
for  some  other  reason,  it  be  excluded.  But  although  it  be 
included,  if  it  do  not  appear  that  the  legislature  intended 
to  include  it,  it  will  not  be  within  the  act.  It  is  fair,  how- 
ever, and  necessary,  to  take  the  just  meaning  of  the  terms 
used,  as  evidence  of  the  intention  of  the  legislature,  if  there 
be  no  circumstance  forbidding  it.  The  circumstances 
which  are  supposed  to  forbid  it,  are,  that  bank  bills  could 
not  have  been  in  the  contemplation  of  the  legislature,  as 
there  were  none  then  in  circulation ;  and  because,  bank 
bills  were  omitted  in  this  act,  although  they  were  expressed 
in  the  statute  from  which  the  act  was  copied.  But  laws 
of  this  nature  are  not  enacted  for  the  circumstances  of  the 
particular  day  when  they  are  ratified.  They  are  a  kind  of 
perpetual  beings,  which  receive  a  hew  and  fresh  origin: 
ever}'  day.  They  embrace  all  cases  and  circumstances 
within  their  phraseology,  at  all  times  when  they  are  un- 
repealed. If  there  are  any  exceptions  to  this  rule,  they 
must  be  shewn. 

In  relation  to  the  instrument,  called  a  bank  bill,  there  is* 
no  just  discrimination  between  it  in  a  civil  and  criminal 
point  of  view.  As  it  is  a  promissory  note  under  the  stat- 
ute 3  and  4  Ann,  though  we  had  no  banks  when  that  statute 
was  adopted,  so  it  ought  to  be  under  the  act  of  assembly 
of  1736— 7, making  choses  inaction  subjects  of  larceny. 
Nor  is  the  omission  of  the  term  Bank  Bill,  in  the  act,  ad- 
mitting it  to  have  been  copied,  (which  is  probable)  from 
the  statute  2  Geo.  2,  c.  25,  a  reason  why  such  a  bill  should 
not  be  included  under  the  term  Promissory  Notes.  The 
phraseology  of  that  statute  did  not  apply  to  the  cir- 
cumstances of  this  state,  when  the  act  of  assembly  was 
passed.  To  embrace  the  object  of  that  statute,  a  precise 
enumeration  was  unfit,  and  therefore  general  terms  were 
used,  which'  would  embrace  all  the  particular  denomina- 
tions of  choses  in  action,  mentioned  in  the  statute.    This 
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course  was  suited  to  a  state,  whose  habits,  agricultural  and 
commercial,  were  not  yet  formed,  in  order,  by  the  gene- 
rality of  the  terms,  to  meet  and  embrace  its  varying  habits. 
In  this  respect,  it  pursued  the  precedent  of  the  British 
statute,  which,  after  expressing  particulars,  goes  on  to  use 
general  words,  to  embrace  all  other  denominations,  which 
were  not  expressed;  and  it  is  this  part  only,  of  the  statute, 
which  we  have  copied,  viz :  "Or  other  bonds  or  warrants, 
bills  or  promissory  notes,  for  the  payment  of  any  money, 
&c."     (Stat.  2  Geo,  2,  c.  25,  sec.  3.) 

If  the  last  noticed  argument ,  of  defendant's  counsel 
were  to  prevail,' then  the  larceny  of  bills  of  exchange,  under 
the  act  of  1736—7,  would  not  be  punishable;  for  they  are 
expressly   enumerated  in  the  statute  of  2  Geo.  2,  c.  25, 
and  are  omitted  in  the  act  of  assembly,  unless  included  un- 
der the  general  words.     The  argument  proves  too  much. 
So  the  argument  drawn  from  the  acts  of  assembly,  relative 
to  forgery,  though  ingenious,  would  lead  us  to  such  em- 
'  barrassing  consequences,  that  We  would  adopt  it,  if  obliged, 
with  fear  and  trembling.     What  would  become  of  our 
laws,  if  they  were  to  be  virtually  annulled  in  all  cases 
where  the  legislature  have,  in  analogous  instances,  passed 
unnecessary  laws?     The  pruriency  of  legislation  would 
leave  us  almost  without  law.      In  the  act  of  assembly,  to 
which  this  argument  refers,  is  unnecessarily  enumerated, 

m 

the  substance  of  all  previous  acts  and  statutes  concerning 

the  forgery  of  paper  instruments.     According,  then,  to 

fair  rules  of  construction,  instruments  of  the  nature  of  bank 

bills;  were  in  the  legal  contemplation  of  the  legislature, 

when  the  Act  of  Assembly  of  1736  was  enacted.     But 

the  question  is  not  open.     It  has  been  decided  by  a  full 

Bench  at  Columbia ;  one  Judge  only,  (Mr.  Justice  Nott) 

doubting.     The  name   of  the  case  I   cannot  ascertain* 

There  is  another  point,  under  this  first  ground,  viz :  That 

the  taking  must  be  by  robbery.     But  that  is  only  part  of 

the  offence,  created  by  the  act.     The  words  are  u  Steal 

or  take  by  Robbery"  Stealing  is  one  offence,  and  Robbery 
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another.    This  indictment  is  for  stealing.    There  can  be 
no  donbt  on  the  point. 

2nd.  The  Presiding  Judge  has  reported,  that  he  did 
not  charge  the  jury,  that  these  words  were  a  binding  con- 
fession ;  but  submitted  the  question  to  them,  whether  they 
were  meant  by  the  defendant,  as  a  confession ;   and  this 
was  very  correct.    But  if  the  Judge,  differing  from  the 
counsel  for  the  defendant,  considered  the  words  as  an 
acknowledgement  on  the  part  of  the  prisoner,  it  is  contend- 
ed, that,  in  collating  the  testimony,   he  ought  to  have 
Suppressed  his  opinion  on  the  matter.     It  is  the  right,  and 
(  often  the  duty  of  the  Presiding  Judge,  in  the  examination 
I   of  questions  of  complicated  facts,  to  give  the  aid  of  his 
1   discrimination,    experience'  and  judgment,   to  the  jury. 
{  If  he  finally  and  distinctly  submits  the  question  of  fact  to 
j  the  jury,  as  a  matter  within  their  peculiar  province,  and 
on  which  they  have  a  right  to  determine  for  themselves, 
fhere  can  be  no  cause  for  this*  Court  to  interfere.     There 
may  be  extreme  cases,  which  I  hope  will  never  exist, 
where  a  Judge  becoming  insensible  to  the  duties  of  his 
high  station,   may  forget  that  impartiality  which  he  is 
sworn  to  practice  ;     a  quality  which  graces,    while   it 
strengthens  the  authority  of  the  bench.     If,  forgetting  the 
duty  of  impartiality,  a  Judge  become  a  partisan,  this 
Court  must  interfere ;  but  it  must  not  be  on  every  light 
occasion.     In  this  case,  the  Court  can  see  no  impropriety, 
in  the  remarks  of  the  Presiding  Judge  to  the  jury. 

3d.  On  this  point,  as  well  as  on  all  other  points  of  fact 
in  the  case,  the  Court  is  satisfied  with  the  verdict  of  the' 
jury.  The  circumstances  are  very  strong,  and  so  well 
connected  as  to  leave  no  doubt  of  the  guilt  of  the  defend- 
ant. 

4th.  The  ^general  remarks  which  have  been  made  on 
the  second  ground  of  the  motion,  will  apply  to  this.  It 
maybe  added,  that  the  alleged  misstatement  of  the  Court 
must  have  been  harmless,  as  the  facts  relied  upon  by  the? 
counsel  for  die  defendant,  exposed  the  error.  But  the 
Presiding  Judge  reports,  that  there  was  no  testimony 
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before  die  Court,  on  the  point ;  and  that  he  did  no  more 
than  say  to  the  jury,  the  Attorney  General  denies  that 
he  made  any  admission  on  the  point* 

5th.  The  prosecutor  was  clearly  admissible,  notwith- 
standing the  conviction  of  the  prisoner  would  entitle  him 
to  the  restitution  of  his  properly.  It  is  a  general  rule, 
that  in  criminal  prosecutions,  the  injured  party  may  be  a 
witness.  It  is  the  constant  practice  in  our  Courts,  on 
an  indictment  for  larceny,  to  admit  the  owner  of  the 
goods  to  be  a  witness ;  and  it  is  no  objection,  that  he  will 
be  entitled  to  the  restitution  of  his  property,  on  the  cont 
viction  of  the  offender.  This  is  so  well  and  has  been  sq 
long  the  established  and  unquestioned  practice,  that  we 
are  necessarily  surprised  to  see  the  objection  now  made. 
(Phillips  86,  87.  Commonwealth  vs.  Moulton,  9  Mass. 
Rep.  30.) 

6th.  The  last  ground  of  the  motion  is,  that  the  bills  are 
not  sufficiently  described  in  the  Indictment.  The  Indict- 
ment is  in  pursuance  of  the  safest  of  all  rules  on  this 
subject ;  it  is  in  the  words  of  the  act,  and  there  are  super* 
added  words  calculated  to  complete  all  the  objects  of  the 
law  in  stating  the  offence.  The  facts  of  the  charge  should 
be  set  forth,  it  is  said,  on  the  record,  that  the  defendant 
may  clearly  understand  the  charge  he  is  called  upon,  to 
answer,  that  the  Court  may  know  what  judgment  to  pro- 
nounce upon  conviction,  and  that  posterity  may  know 
what  law  is  to  be  derived  from  the  record,  (1  Chitty's 
Crim.  Law  231.)  The  Indictment  also  is  supported  by 
the  precedents  and  authorities  in  point,  (3  Chitty  967, 
968.)  On  all  the  grounds  I  am  of  opinion  the  motion 
ought  to  be  refused* 

Justices  Colcock  and  Johnson,  concurred. 

Mr.  Justice  Gantt  dissented : 

The  prisoner,  Casados,  has  been  convicted  under  an 
Act  of  Assembly,  passed  in  1736,  on  a  charge  of  stealing 
certain  Bank  Notes.  The  fact  of  his  having  taken  the 
Notes,  was  satisfactorily  proved  on  the  trial  of  the  case ; 
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but  whether  that  taking  constituted  felony,  within  the 
purview  and  meaning  of  the  above  recited  act,  has  been 
made  a  question.  The  words  of  the  act  are,  "  if  any  per- 
'  son  or  persons  shall  steal  or  take  by  robbery  any  bond, 
warrant,  bill  or  promissory  note  for  the  payment  or 
securing  the  payment  of  any  money  being  the  property 
of  any  other  person  or  persons,  or  of  any  corporation,  it 
shall  be  deemed  felony,  &c."  When  the  act  passed, 
there  were  no  Banking  Institutions  in  the  country,  and  I 
think  it  fair  to  presume  that  the  taking  of  that  description 
of  paper  was  a  mischief  which  never  entered  into^the 
contemplation  of  the  legislature  who  passed  -  the  act.  It 
was  intended  to  embrace  only  those  choses  in  action  afloat 
in  the  country ;  and  it  may  be  presumed,  from  the  word- 
ding  of  the  claUse,  (bill  or  promissory  note  being  made  to 
associate  together,)  that  Bills  of  exchange  were  intended. 
The  law  having  distinguished  each  of  those  choses*  in 
action  in  a  particular  manner,  and  attached  to  each,  quali* 
fications  not  incident  to  other  evidences  of  debt.  In  the 
construction  of  penal  statutes*  I  need  not  observe,  that  the 
law  is  guarded  and  circumspect,  and  does  not  allow  that 
a  liberal  Construction  shall  be  given  to  it.  '  But  admit  that 
it  were  otherwise ;  :woiild  it  not  be  a  strained  and  forced 
tonstruction  to  say,  that  bank  bills  or  notes  were  intended 
to  be  embraced  by  this  act?  Bills  ex  vi  termini  do  not 
necessarily  include  bank  bills,  and  the  usage  and  general 
understanding  of  mankind  is  opposed  to  such'  admission. 
If  in  a  contract  between  A.  and  B.  the  former  should 
agnee  to  pay  a  certain  sum  in  bills  or  promissory  notes, 
would  any  person  suppose  that  bank  bills  were  intended.? 
I  think  not ;  and  there  is  much  less  reason  to  believe  that 
under  the  term  promissory  notes,  bank  bills  or  notes  were 
intended  to  be  included.  There  is  an  obvious  and  marked 
discrimination, in  common  intendment,  between  promissory 
and  bank  notes*  The  latter  have  never  been  distinguished 
as  promissory  notes.  In  fact,  bank  paper,  even  at  this  day, 
is  always  designated  by  prefixing  the  word  u  Bank"  and 
la  as  often  called  bank  bills,  as  bank  notes,  so  that  it  is 
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yet  uncertain  which  is  the  appropriate  term  to  designate 
them  by.  That  the  legislature  have  subsequently  to  the 
establishment  of  banks,  provided  a  punishment  for  forging 
bank  notes,  when  a  similar  law  had  been  passed  before  in 
respect  to  promissory  notes,  is  conclusive  as  to  the  con* 
struction  which  that  body  have  put  upon  these  words, 
and  evince  a  conviction  on  the  mind  of  the  legislature, 
that  there  was  a  discrimination  between  them.     When  we 

r 

contemplate  too,  the  nature  of  a  corporation,  and  reflect 
that  it  is  an  invisible  body,  incapable  of  issuing  a  note  of 
this  kind  for  the  payment  of  money  without  a  power  spe- 
cifically given,  authorising  the  same,  and  then  reflect,  that 
the  several  notes  mentioned  in  the  indictment,  were  issued 
at  a  late  period,  and  long  subsequent  to  the  passage  of  the 
act,  it  will  necessarily  follow,  that  they  cannot,  consistently, 
be  identified  with  a  species  of  paper  of  known  and  estab- 
lished signification,  and  which  never  did  .  require  legisla- 
tive sanction  to  entitle  the  same  to  currency  in  the  world. 
A  bank  note  is  rather  the  evidence  of  money  deposited  in 
bank,  than  a  promise  by  the  president  and  directors  of  the 
bank  to  pay  money;  and  as  the  president  and  directors 
are  not  individually  responsible,  out  of  their  private  funds, 
for  the  payment  of  the  note,  this  characteristic  difference 
between  bank  paper,  and  promissory  notes,  is  conclusive 
to  show  that  they  are  of  different  natures,  and  cannot  be 
embraced  by  the  same  term*  It  is  said  that  judicial  de- 
termination has  sanctioned  the  construction  given  by  the 
Attorney  General;  but  in  the  construction  of  laws,  so 
highly  penal  as  the  present,  it  belongs  to  existing  judges  to 
think  for  themselves.  This  question  admits  at  any  rate  of 
great  doubt.  The  opinion  of  an  eminent  and  excellent 
judge,  whose  memory  will  ever  be  revered  for  the  talents 
and  virtues,  which  he  evidenced  in  life,  Mr.  Trezvant,  was 
decidedly  against  the  construction  which  ha?  been  given  ; 
and  my  brother  Nott,  I  am  told,  is  of  the  same  opinion. 
It  is  to  be  hoped,  that  the  legislature  will,  at  an  early  peri- 
od, provide  for  the  punishment  of  this  offence,  in  a  way 
which  will  leave  no  doubt  on  the  mind  of  the  judge,  that 
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in  the  discharge  of  the  most  awful  and  solemn  duty  which 
can  devolve  upon  him,  he  has  a  sufficient  warrant  for  the 
sentence  which  he  pronounces.  One  which  in  my  opinion} 
does  not  at  present  exist,  although,  with  deference  be  it 
spoken,  the  sanction  of  the  Bench  goes  along  with  it. 

Hunt)  for  the  motion. 

Richardson^  Attorney-General,  contra. 

fa. J  See  ante  9,  State  vs.  Tillery. 


Benjamin  Pepoon,  ads.  Jacob  D.  Stagg  &  Co. 

The  insertion  of  the  words,  «  or  order,"  in  a  Promissory  Note,  by  the 

holder,  destroys  it  validity. 
No  precise  form  of  words  is  necessary  to  constitute  a  Promissory  Note. 

J.  HIS  case  was  tried  before  Mr.  Justice  Smithy  at 
Charleston. 

It  was  an  action  of  assumpsit  on  a  due  bill,  made  by  the 
defendant  to  the  plaintiffs.  When  produced  in  evidence, 
it  was  in  the  following  words  :  "  Due  Messrs.  Jacob  D. 
Stagg  &  Co.  or  order ,  one  hundred  and  thirty-five  dollars, 
payable  on  demand.     Signed,  Benj.  Pepoon." 

It  appeared  in  evidence,  that  the  words,  "  or  order" 
were  not  inserted  in  the  bill  originally,  and  that  the  plain* 
tiff  had  requested  the  defendant  to  permit  him  to  insert 
them,  with  a  view  to  negotiate  it ;  but  he  expressly  re- 
fused his  assent.  The  plaintiff  notwithstanding,  did  insert 
them. 

Several  grounds  of  defence  were  stated  in  the  brief  to 
have  been  taken  on  the  trial,  in  the  Circuit  Court,  and 
among  others,  that  the  insertion  of  the  words  "  or  order*> 
was  such  an  alteration  as  destroyed  the  validity  of  the  note. 

The  Jury  however,  under  the  direction  of  the  Presiding 
Judge,  found  a  verdict  for  the  plaintiff,  and  a  motion  wfcs 

\ 
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now  made  for  a  new  trial,  on  the  part  of  the  defendant, 
qm  the  ground : 

That  the  insertion  of  the  words,  or  order ,  in  the  bill, 
without  the  consent  of  the  defendant,  is  such  an  alteration, 
in  a  material  part,  as  wholly  destroyed  the  validity  of  the 
bill,  and  that  the  plaintiff  was  not  therefore  entitled  to 
recover* 

Mr.  Justice  Johnson,  delivered  the  opinion  of  the 
Court. 

It  has  not  been  denied  in  the  argument,  and  numerous 
authorities  prove,  that  an  alteration  in  a  bill  of  exchange,  or 
promissory  note,  in  a  material  part,  without  the  consent 
of  the  drawer,  will  discharge  him  from  all  liability  on  it. 
Cbitty  on  Bills,  85.  The  Due  Bill,  in  this  case,  as  it 
originally  stood,  without  the  words,  or  order,  was  not  ne- 
gotiable, either  by  the  custom  of  merchants  or  the  statute 
of  Ann.  And  that  the  negotiability  of  a  paper,  in  mer- 
cantile transactions,  is  material  and  important,  will  not  be 
questioned.  But  it  has  been  suggested,  that  even  with 
the  words,  or  order,  the  bill  was  not  negotiable,  not  being 
a  promissory  note  within  the  statute  of  Ann ;  and,  that 
therefore,  the  alteration  was  immaterial,  as  it  did  not 
change  the  nature  and  character  of  the  writing. 

No  precise  form  of  words  is  necessary  to  constitute  a 
promissory  note  ;  it  is  sufficient  if  it  amount  to  a  promise 
or  undertaking  to  pay  unconditionally.  A  "  promise  to 
account  with  J.  S.  or  order ;"  "  I  acknowledge  myself  in- 
debted to  A.  &  Co.  to  be  paid  on  demand,"  have  been  held 
to  be  promissory  notes  within  the  meaning  of  the  statute 
of  Ann.  1  Selwyn's  N.  P.  395.  It  appears  to  me  im- 
possible to  distinguish  the  present  case  from  the  last. 
The  word  due,  is  clearly  an  acknowledgement  of  a  sub- 
sisting debt,  and  the  words  payable  on  demand,  necessarily 
imply  a  promise  to  pay. 

I  am  therefore  of  opinion,  that  the  motion  for  anew 
trial  ought  to  prevail. 
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Justices  NoUj  Colcock,  Chcves  and  Gantt,  concurred. 

Pepoon  anfrJVhite,  for  motion. 
Cross,  contra. 


The  Ex'ors.  of  John  M'Crady,  ads.  William  Bris- 
bane, Assignee. 

* 

When  the  covenant  runs  with  the  land,  the  assignee  of  the  fee,  at  com- 
mon law,  may  have  the  benefit  of  the  covenant  against  incumbrances. 
fa. J  And  the  assignee  under  a  Sheriff's  sale,  is  the  assignee  of 
the  original  party,  as  much  so  as  if  the  latter  had  assigned  to  him 
directly.     fb.J 

Covenant  lies  against  the  executors  in  every  case,  though  they  be  not 
named;  unless  it  be  a  covenant  to  be  performed  by  the  testator  in 
person.    CcO 

Leave  given  to  defendants  to  withdraw  demurrer,  and  piead  de  novo,  on 
payment  of  costs. 

JLHIS  was  an  action  of  covenant.  The  declaration 
stated,  that  John  M'Crady,  by  a  certain  indenture  of 
release,  conveyed  to  Charles  Snowden,  his  heirs  and  <ra- 
sigTiSj  a  certain  lot  of  land  therein  mentioned ;  and  cove-* 
nanted  therein,  for  himself,  his  heirs,  executors  and  ad- 
ministrators, with  the  said  Charles  Snowden,  his  heirs 
and  assigns  (among  other  things,)  that  the  said  lot  of. 
land  was  free  from  incumbrances. ' 

The  declaration  further  stated,  that  the  land  was  sold 
under  a  fieri  facias,  as  the  property  of  Snowden,  and 
that  at  such  sale,  the  plaintiff  became  the  purchaser ;  and 
that  the  Sheriff  made  titles  to  him  for,  the  same,  in  fee 
simple.  The  declaration  then  stated,  that  at  the  time  of 
the  conveyance  of  the  said  lot  of  land,  by  M'Crady  to 
Snowden,  it  was  incumbered  with  a  claim  of  dower, 
which  was,  after  the  conveyance  to  the  plaintiff,  demand- 
ed and  recovered  of  him. 

The  defendants  demurred  generally,  and  the  plaintiff 
joined  in  demurrer. 
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^  The  case  was  brought  before  Mr.  Justice  Grimie,  af 
Charleston,  in  the  Spring  Term  of  1817,  who  overruled 
the  demurrer.  This  was  a  motion  to  reverse  that  decision 
on  the  grounds, 

.  1st.  That  there  is  no  privity  of  contract  between  the 
defendants,  who  are  the  personal  representatives  of  M'Cra- 
dy,  and  the  plaintiff. 

2nd.  That  if  any  action  can  be  brought,  (which  is  de- 
nied) it  must  be  instituted  against  the  heirs  at  law  of 
JfcPCrady,  and  not  against  his  personal  representatives. 

■  Mr«  Justice  Cheves  delivered  the  opinion  of  the  Court. 

The  grounds  of  the  motion  run  into  each  other ;  but 

tfeken  together,  they  present  the  whole  case  which  arises 

from  the  pleadings. 

The  questions  are; 

1st*  Can  he  support  this  action  against  the  personal 

representatives  of  the  covenantor  ? 

The  objections  to  the  right  of  the  plaintiff,  to  have 

the  benefit  of  this  covenant,  are  several. 

First,  it  is  said,  there  is  no  privity  between  him,  as 

the  assignee  of  the  covenantee,  and  the  covenantor.     That 

none  but  privies  (who  include  only  heirs  and  executors) 

were  at  the  common  law,  entitled  to  the  benefit  of  a  cove- 

nant ;  and  that  according  to  this  rule,  the  plaintiff,  as  an 

assignee,  was  excluded. 

That  the  cases  in  the  English  books,   in  which  the 

assignee  has  maintained  this  action,  are  under  the  statute 

of  32  Hen.-  8,  c.  34,  which  is  not  of  force  in  this  State. 

This  impression,  it  may  be  presumed,  has  generally 

prevailed,  for  the  present  action  is  a  perfect  stranger  in 

our  Courts.     None  of  the  Court  recollect  another  case. 

The  authorities  in  the  English  books  are  not  calculated 

to  make  the  question  plain.     They  do  not  express  the 

doctrine  clearly;   and  so  generally  fail  to  discriminate, 

with  confidence  and  exactness,  between  the  common  law 

and  the  effect  of  the  statute  of  32  Hen.  8,  c  34,  that  it  is 

difficult  to  apply  them  to  a  question,  which,  with  us,  has 
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almost  grown  obsolete.     None  of  them  however,  I  think, 
go  so  far  as  to  say,  that  in  no  case  could  an  action  be 
sustained  at  common  law,  by  an  assignee  of  a  covenant 
running  with  the  land*     The  terms  of  the  statute  are  lim- 
ited ;  they  are  only  intended  to  benefit  the  assignee  of  the* 
reversion,  and  appear  to  apply  only  to  lease-hold  estates. 
It  would  then  seem,  that  if  decisions  are  to  be  found,  and 
they  are  numerous,  which  come  within  neither  of  these 
cases,  they  must  be  authorized  by  the  common  law,  and 
.may  be  maintained  in  this  State ;  though  the  statute  32 
Hen.  8,  c.  34,   be  not  of  force.      In  Middlemore  vs. 
Goodale  (Cro.  Car.  503,)  which  was  on  a  covenant  for 
further  assurance,  "  all  the  Court  agreed,  that  the  cove- 
nant goes  with  the  land ;  and  that  the  assignee  at  the 
common  law,  or  at  leastwise  by  the  statute,  shall  have  the 
benefit  thereof."     Bacon  (2  vol.  74,  Tit.  Cov.  Gwillim's 
Edit.)  relying  on  the  case  of  Middlemore  vs.  Goodale, 
says,  "  If  A.  seized  of  land  in  fee,  conveyed  it,  by  deed 
indented  to  B.  and  covenants  with  B.  his  heirs  and  assigns, 
to  make  any  other  assurance  upon  request,  for  the  better 
settlement  of  the  land,  &c.  and  after,  B.  conveys  it  to  C. 
who  conveys  it  to  £).  and  after,  jD.  requires  A.  to  make 
another  assurance,   according  to  the  covenant,   and  he 
refuses,  JD.  shall  have  an  action  of  covenant  against  A* 
in  this  case,  by  the  common  law,  as  assignee  of  B"     In 
Lewis  vs.  Ridge  (Cro.  Eliz.  863,)  where  the  case-  was, 
u  The  defendant  being  seized  of  land  in  fee,  let  it  for  life, 
remainder  for  life,  rendering  rent.     He  afterwards  ac- 
knowledged a  statute,  and  after  that,  bargained  and  sold 
the  reversion,    and  covenanted  with  the  bargainee,  his 
heirs  and  assigns,  that  it  should  be  discharged  within 
two  years,    of  all  statutes,  charges  and  incumbrances, 
excepting  the  estates  for  life.     The  statute  is  extended, 
and  thereupon  this  reversion  and  rent  were  extended. 
The  bargainee  grants  this  reversion  to  the  plaintiff,  who> 
ibr  not  discharging  of  this  statute,  brings  covenant."   The 
question  principally  moved,  was  whether  the  plaintiff,  as 
assignee,  shall  haqjp  the  benefit  of  this  covenant  made  to 
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the  bargainee  by  the  common  lawy  or  by  the  32  Hen.  8, 
c,  34.  "  And  the  Court  held  clearly,  that  the  32  Hen.  8, 
c.  34,  doth  not  extend  to  covenants  upon  estates  in  fee  or 
in  tail,  but  only  upon  estates  for  life  or  years, "  Yet  it 
was  not  denied,  that  the  action  was  maintainable,  had  the 
facts  of  the  case  been  such  as  to  support  it ;  and  therefore 
maintainable  at  the  common  law.  (Vide  also  4  Reeves' 
English  Law  234,  235.)  In  Co.  Litt.  384,  sec,  733,  note 
fu.J  it  is  said,  "  It  hath  been  adjudged  (42  Ed.  3,  before 
the  Stat.  32  Hen.  ,8,  c.  34,)  that  where  two  coparceners 
made  partitipn  of  land,  and  the  one  made  a  covenant  with 
the  other  to  acquit  her  and  her  heirs  of  a  suit  that  issued 
out  of  the  land  the  covenantee  aliened.  In  that  case  tfte 
assignee  shall  have  an  action  of  covenant ;  and  yet  he  was 
a  stranger  to  the  covenant,  because  the  acquittal  did  run 
with  the  land.9?  This  seems  almost  precisely  the  case 
before  us,  and  authorizes  me  to  say,  that  where  the  cove- 
nant runs  with  the  land,  the  assignee  of  the  fee  may  have 
the  benefit  of  the  covenant  against  incumbrances,  in  a  case 
like  the  present. 

The  assignee  under  a  Sheriff's  sale,  is  the  assignee  of 
the  original  party,  as  much  so  as  if  the  latter  had  assigned 
to  him  directly,  (1  Esp.  N.  P.  J 50,  2  pt.  Gould's  Ed.) 

2nc}.  But  although  this  covenant  be  such  as  runs  with 
the  land,  of  which  there  can  be  nq  doubt,  (4  Cruise  68,  77, 
80,)  it  may  be  said  the  covenant  was  broken  at  the  mo- 
ment Mr.  M'Crady  conveyed  to  Snowden,  as  the  incum- 
brance then  existed ;  and  that  the  breach  of  this  covenant, 
was  a  chose  in  action  which  did  not  pass  with  the  land, 
and  was  not  assignable.  (Lewis  vs.  Ridge,  Cro.  Eliz. 
863.  Greenby  &  Kellogg  vs.  Wilcocks,  2  John.  Rep.  4. 
Hamilton  vs.  Wilson,  4  John  Rep.  72.  Bickford  vs. 
Page,  2  Mass.  Rep.  459.) 

The  case  of  Lewis  vs.  Ridge,  Cro.  Eliz.  663,  was  like 
the  present  case  ;  the  case  of  an  incumbrance  on  the  fee ; 
but  there  the  land  was  actually  extended  before  the  assign- 
ment u  and  so  a  thing  in  action ;"  but  here  there  was  only 
a  liability,  and  the  breach  was  in  the  legal  demand  and 
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recovery  of  dower,  which  were  subsequent  to  flie  plain- 
tiff's title.  J  In  the' cases  from  Johnson  &  Massachusetts 
Reports  there  was  a  total  defect  of  title,  and  therefore,  as 
the  land  did  not  pass,  the  covenant  could  not  pass  with  it. 
But  in  this  case,  the  title  was  not  defective,  though  it  was 
incumbered.  ^ 

3d.  The  third  objection  is  that  which  has  just  been  alluded 
to  and  answered  in  taking  notice  of  the  last  cited  cases, 
and  requires  no  further  observations.  Here  the  land  did 
pass,  and  the  covenants  with  it!,  to  the  plaintiff.  The  plain-  ■ 
tiff  then  is  entitled  to  the  benefit  of  this  covenant,  and  may 
bring  an  action  as  assignee.  ' 

4th.  It  is  however  said,  that  the  action  cannot  be  main- 
tained against  the  personal  representatives,  the  executors 
of  the  covenantor;  but  this  objection  is  altogether  unten- 
able. Where  the  contracting  jJarty  is  dead,'  "  covenant 
lies  against  the'  executors,  in  every  case,  though  they  Ae 
not  named;  unless  it  be  a  covenant  to  be  performed  by 
the  testator,  in  person."  ~  (1  Chltty.  on  pleadings  37, 
Browning  vs.  Wright  et  al.  Ex'ors.  of  Wright,  2' Bos.  8c 
Pill.  13.)  T  am  therefore  of  bpinibn,  that  the  motion 
must  be  refused,'  and  a  majority'  of  my  hrethren-  concur 
in  this  opinion.  But  the  defendants  are  at  liberty  if  they 
see  fit,  to  withdraw  their  demurrer  and  plead  de  novo,  on 
payment  of  costs.  ''~ '"  -  - 

Justices  Gantt  and  Johnson,  concurred, 

Mr.  Justice  Colcock :' 

I  dissent.     I  do  not  think  the  action  maintainable. 

Richardson,  Attorney-General,  for  the  motion.  - 
Prioleau,  contra. 

fa.  J  See  Webb  vs.  Russel,  3  T.  Rep.  396.  1  Roll's  Rep.  30.  .  Dp* : 
,  fisley  vs.  distance,  4  T.  Rep.  75,          •  ♦    •  •.  *..-.-:' 

f&.J  Spencer's  Case,  5  Coke  Rep.  17,  a. 
fc.  )  Bally  vs.  Wells,  3  Wils.  29.  R. 
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Wilson  &  Paul  vs.  John  Ramsay. 

A  defendant  who  had  taken  the  benefit  of  the  Insolvent  Debtor's  Act, 
may  plead  the  Statute  of  Limitations,  where  the  Statute  had  run 
before  the  petition  brought. 

J.  HIS  was  an  action  of  assumpsit,  on  3  Promissory 
Note,  which  became  due  four  years  before  the  defendant 
petitioned  for  and  obtained  the  benefit  of  the  insolvent 
debtor's  act. 

The  defendant  pleaded  the  statute  of  limitations,.  To 
this  plea  it  was  replied,  that  under  a  proviso  of  the  insol- 
vent debtor's  act,  all  persons  who  took  the  benefit  of  the 
said  act,  were  incapacitated  ever  afterwards  to  plead  the 
Statute  of  Limitations,  in  bar,  to  any  action  that  might  be 
afterwards  brought  against  them  for  any  demand  or  cause 
tf  action,  that  existed  at  the  time  of  exhibiting  their  peti- 
tion*.   (Q  Brev.  T>ig.  154 J  P.  L.  251. 

At  the  trial,  the  plaintiff  havjng  offered  no  evidence  to 
rebut  the  plea,  the  Presiding  Judge  ordered  a  non-si|(t. 

The  case  was  tried  before  Mr.  Justice  GrimAe,  at 
Charleston,  in  the  Spring  Term  of  1817. 

This  was  a  motion  to  set  aside  the  noji-suit,  on  the 
ground,  that  the  decision  of  the  District  Court  was  cqn- 
trary  tolaw. 

Mr,  Justice  Cheves  delivered  the  opinion  of  the  Court. 

The  debt  subsisted  at  the  time  the  defendant  took  the 
benefit  of  the  insolvent  debtor's  act,  and  therefore  the 
case  appears  to  come  within  the  letter  of  the  law ;  but  it 
is  obviously  not  withih  the  intention  of  the  legislature. 
The  insolvent  debtor's  act  forbade  all  persons,  who  were 
creditors  at  the  time  of  the  exhibition  of  the  petition  of 
the  insolvent  debtor,  to  sue  the  debtor  in  less  than  twelve 
months  from  the  time  of  his  discharge.  The  Act  too, 
took  from;  him  all  his  estate  for  the  benefit  of  the  suing 
creditors,  and  such  other  creditors  as  should  choose  to 
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take  a  dividend  of  his  estate.  By  these  two  causes,  the 
creditor  was  not  only  suspended  in  his  power  to  sue,  but 
the  results  of  a  suit  when  this  suspension  should  cease, 
were  rendered  hopeless.  The  act  therefore  dispensed 
with  the  necessity  of  a  suit  to  perpetuate  his  claim.  But 
the  reason  and  object  of  the  law  do  not  apply  to  the  case 
-of  the  plaintiffs,  who  had  forborne  to  sue  until  their  claim 
was  barred  by  the  statute,  before  the  defendant  petitioned 
for  the  benefit  of  the  act. 

I  am  of  opinion,  the  plea  was  properly  sustained,  and 
therefore  that  the  motion  ought  to  be  refused. 

Justices  Colcock,  Gantt  and  Johnson^  concurred. 


The  Heirs  and   Devisees  of  Edward  Tongue,  ads*  F. 

F.  Gist  et  ux.  * 

Appellee  may  proceed  as  if  no  notice  had  been  given  him,  unless  the 
appellant  serve  briefs  and  docket  the  appeal  according-  to  the  rules 
of  Court — And  appellee  need' not  move  to  dismiss  the  motion. 

Defendant  in  dowermust  show  cause  at  the  return  of  the  rule,  why  the 
writ  should  not  issue ;  otherwise  the  return  of  the  commissioners 
will  be  conclusive  between  the  parties. 

•JlHIS  case  was  tried  before   Mr.  Justice  Johnson^  at 
Jacksonborough,  April,  t«l6. 

A  writ  for  the  admeasurement  of  Mrs.  Gist's  dower,  in. 
the  lands  of  her  deceased  husband,  Edward  Tongue,  had 
issued  in  pursuance  of  an  order  of  Court  of  the  preceding 
term,  to  which  the  commissioners  made  a  return,  recom- 
mending the  assessment  of  a  sum  of  money  in  lieu  of 
dower.  On  a  rule  to  shew  cause,  why  the  return  should 
not  be  affirmed,  and  made  the  judgment  of  tfee  Court, 
two  objections  were  made  on  the  part  of  the  defendant. 

1st.  That  notice  had  been  given,  that  a  motion  would  be 
made  in  the  Constitutional  Court,  to  reverse  the  order  of 
the  Circuit  Court,  granting  the  writ ;  and  therefore,  that 
it  ought  not  to  have  issued  until  that  motion  had  been  dis- 
missed by  order  of  the  Court. 
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But  it  was  admitted,  that  the  case  had  not  been  dock- 
eted in  the  Constitutional  Court,  agreeably  to  the  notice. 

The  2nd  consisted  of  several  grounds,  which  had  been 
before  insisted  on,  in  opposition  to  the  granting  of  the 
writ  at  the  return  of  the  summons,  (but  which  were  then 
overruled)  and  went  generally  to  deny  Mrs.  Gist's  right 
of  dower  in  the  lands  in  question* 

These  objections  were  overruled,  and  the  return  of  the 
commissioners  was  affirmed,  and  made  the  judgment  of 
the  Court. 

Thp  same  objections  were  now  made  the  ground  of  a 
motion  to  reverse  the  order  of  affirmation,  and  to  set  aside 
die  judgment. 

Mr.  Justice  Johnson  delivered  the  opinion  of  the 
Court. 

1st.  Where  a  party  intends  to  bring  before  this  Court, 
a  motion  to  reverse  the  decision  or  order  of  a  Circuit 
Court,  upon  serving  notices  and  briefs  as  required  by  the 
46th  and  47th  Rules  of  Court,  and  docketing  his  cause, 
agreeably  to  the  48th  Rule,  the  opposite  party  is  not  at 
liberty  to  proceed  in  the  Circuit  Court,  until  that  motion 
is  disposed  of.  But  if  he  fails  to  do  what  is  required  by 
these  rules,  the  49th  rule  authorizes  the  party  in  possession 
of  the  decision  or  order,  to  proceed,  as  if  no  notice  had 
been  given.  In  this  case,  all  the  defendant  did,  was  to 
give  the  notice  required  by  the  46th  Rule ;  but  he  neither 
served  t>riefs,  nor  docketed  his  case,  which  are  expressly 
required  by  the  47th  and  48th  Rides.  The  plaintiff  there- 
fore, was  at  liberty  to  proceed,  as  if  no  notice  had  been 
given.  It  is  insisted,  however,  on  the  part  of  the  defend- 
ant, that  the  latter  part  of  the  47th  Rule  requires  impliedly, 
that  to  warrant  a  party  in  proceeding  in  the  Court  below, 
the  plaintiff  should  have  moved  the  Court  to  dismiss  the 
Qiotion.  There  is  nothing  in  that  rule  which  imposes  it 
as  a  duty  on  the  party  to  make,  such  a  motion  ;  it  only  puts 
it  in  his  power  to  do  so ;  and  the  49th   Rule  expressly  au~ 
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thorizes  him  to  proceed  in  the  same  manner  as  if  no  not:ce 
had  been  g^ven. 

2nd.  The  act  of  the  legislature,  prescribing  the  mode 
of  admeasuring  and  laying  out  dower,  (P.  L.  408,  1  Brev. 
Dig.  270y)  requires  that  the  party  opposing  the  claim  shall 
shew  cause,  at  the  return  of  the  Summons,  and  declares  the 
return  of  the  commissioners  shall,  be  final  and  conclusive, 
between  the  parties.  It  follows,  therefore,  that  it  was  too 
late  to  contest  the  right  of  the  plaintiff,  at  the  return  of  the 
writ.-  If  the  party  was  dissatisfied  with  the  order  of  the 
Court,  granting  the  writ,  he  ought  to  have  prosecuted  his 
mption  to  reverse  that  order,  afgreeably  to  the  notice  given* 
The  case  of  Grimke  vs.  Rochell,  decided  in  the.  Constitu- 
tional Court  in  Columbia  some  years  ago,  determined 
this  question.  That  was  a  case  of  Partition,  in  which  the 
proceedings  are  precisely  the  same,  as  in  dower;  the 
Court  held,  that  an  objection  to'  the  party's  right  to  recover, 
cstrtfe  too  late,' at  the  return  of  the  writ. 

I  am  of  opinion  the  defendant's  motion  ought  not  to' 
prevail  on  either  ground; 

Justices  Notty  Golcock,  Cheves  and  Gantt,  concurred. 

Crafts,  for  the  motion. 
Lance,  ctfntra. 


•.#•••  •*••••  j 


IPhilip  Patrick,  ads.  John  Wilsok.    9 

9 

•       •  *  < 

On  ail  account  for  work  and  labour,  a,  consent  by  plaintiff  to  deduct  e 
percentage  off  the  amount,  is  not  obligatory,  unless  it  formed  a  part 
of  the  original  agreement*  or  some  consideration  moved  to  it. 

X  RIED  befote  Mr.  Justice  Smith,  at  Charleston,  Janu- 
ary, 1816. 

The  plaintiff,  who  was  a  Carpenter,  had  performed  work*- 
and  furnished  materials  for  the  defendant,  which  by  ad* 
measurement,  and  at  the  customary  prices,  amounted  to 
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gl495.     This  action  was  brought  to  recover  £301,  which 
the  plaintiff  claimed,  as  a  balance  due  on  the  account. 

The  defence  set  up,  was,  that  the  plaintiff  had  agreed 
to  deduct  twenty  per  cent*  from  the  amount  of  the  bill, 
which  would  leave  a  very  inconsiderable  balance  due.  To 
support  this  defence,  a  witness  was  called,  who  proved, 
that  after  the  work  had  been  performed,  the  defendant 
said  to  the  plaintiff,  "  you  know  you  agreed  to  deduct 
twenty-five  per  cent,  from  your  bill ;"  to' which  he  replied, 
that  he  had  no  recollection  of  any  such  agreement ;  and 
besides,  he  did  not  know  that  wages  and  materials  would 
come  so  high*  Defendant  then  said,  what  are  you  willing 
to  deduct,  he  replied,  "  say  fifteen  per  Cent."  The  de- 
fendant then  proposed  to  split  the  difference,  and  to  deduct 
twenty  per  cent,  to  which  the  plaintiff  said,  u  try  that," 
but  upon  making  this  calculation,  it  appeared  that  only  a 
balance  of  a  few  dollars  would  remain  due,  which  the 
plaintiff  refused  to  accept.  On  this  evidence,  the  jury 
found  a  verdict  for  the  plaintiff,  for  the  balance  claimed  by 
him  to  b£  due  ;  and  a  motion  was  now  made  on  the  part 
of  th^  defendant  for  a. new  trial,  on  the  ground,  that  the 
facts  proven  wire  sufficient  evidence  of  an  agreement  on 
the  part  of  the  plaintiff  to  deduct  twenty  per  cent,  from  the 
aggregate  amount  of  his  bill.  At  any  rate,  it  was  conclu- 
sive, that  there  was  an  agreement  to  deduct  fifteen  per 
cent.  „ 

Mr.  Justice  Johnson   delivered  the  opinion  of  the 

Court. 

j  Agreeably  to  the  admeasurement  and  usual  prices  of 
work,  it  will  not  be  denied,  that  the  defendant  incurred  a 
debt  to  the  whole  amount  of  the  plaintiff's  bill;  and  he 
now  attempts  to  reduce  that  amount,  by  setting  up  an  agree- 
ment between  them,  that  a  certain  per  centage  was  to  "be 
deducted  from  the  amount  of  the  bill.  There  is  no  ques- 
tion, that  the  plaintiff  was  "competent  to  enter  into  such  a 
contract,  and  if  k  had  formed  a  part  of  the  original  agree - 

raent,  he  would  have  beeriliourid  by  it.    The  acquiescence 

15 
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of  one  party  to  a  statement  by  the  other,  and  under  some; 
circumstances  his  silence  might  be  construed  into  an  ack- 
nowledgement of  the  truth  of  the  statement ;  but  in  this 
case,  so  far  from  acquiescing  or  assenting  to  the  statement 
made  by  the  defendant,  the  plaintiff  expressly  denied  his 
recollection  of  the  existence  of  any  such  agreement.  And 
his  assenting  to  make  a  calculation,  at  a  deduction  first  at 
fifteen  per  cent,  and  then  at  twenty,  at  the  request  of  the 
defendant,  evidently  appears  to  have  been  a  mere  project 
to  see  what  the  result  would  be  ;  and  his  immediate  refusal 
to  accept  the  balance  found  to  be  due  on  this  calculation, 
furnishes  the  strongest  ground  to  believe,  that  in  assenting 
to  its  being  made,  he  did  not  intend  to  consider  himself 
bound  by  it.  Independent  of  this  conclusion  resulting 
from  the  facts,  I  am  inclined  to  think  there  is  a  legal  ob- 
jection to  the  defendants  availing  himself  of  this  ground  of 
defence.  There  is  no  evidence,  as  I  before  remarked, 
that  a  deduction  from  the  usual  prices  formed  any  part  of 
the  original  agreement,  except  the  mere  assertion  of  the 
defendant  himself,  which  is  certainly  no  proof;  and  if  af- 
ter the  debt  was  incurred,  the  plaintiff  had  consented  to 
make  a'  deduction,  he  would  not  be  bound  by  it,  unless 
there  had  been  some  consideration  moving  to  it,  and  none 
has  been  pretended  to  exist  it  this  case. 

Let  the  motion  for  a  new  trial  be  dismissed. 

Justices,  Notty  Colcock  and  Cheves,  concurred. 

Justice  Garrtt  dissented,  as  follows  : 

From  the  evidence  as  reported   in  this  case,  I  am  in- 

•       * 

duced  to  think,  that  the  jury  were  not  authorized  to  find 
a  verdict  to  the  extent  which  they  have  done.  The  de- 
fendant had  settled  with  the  plaintiff  for  the  greater  part 
of  the  work  which  had  been  done.  An  admeasurement 
became  necessary.  When  completed,  a  balance  of  S301 
?5,  appeared  to  be  yet  due.  The  defendant  stated  to  the 
plaintiff,  th  it  he  had  agreed  to  deduct  twenty-five  per 
cent,  from  the  admeasurement  bill,  which  the  plaintiff  did 
fiot  deny,  but  observed,  that  he  did  not  recollect  it.     Upon 
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being  asked  what  he  would  deduct,  he  said  fifteen  per  cent* 
The  defendant  proposed  splitting  the  difference ;  tjie  plain- 
tiff replied,  u  try  that "    Here  the  transaction  closed  for 
that  time  ;  afterwards,  when  the  account  was  matle  out 
with  a  deduction  at  the  rate  of  twenty  per  cent,  the  plain- 
tiff was  unwilling  to  receive  the  small  balance  which  ap- 
peared due.  The  defendant  objecting  to  a  different  adjust- 
ment, the   plaintiff  commenced  his  action.     It  is  to  my 
-mind  Very  evident  that  there  was  such  an  agreement  on 
the  part  of  the  plaintiff  to  deduct  fifteen  per  cent,   as 
could   not  be  receded  from ;  and  the  conclusion  is  very 
strong,  that  he  had  assented  to  a  deduction  of  twenty  per 
cent.     The  evidence  in  respect  to  the  latter  sum,  is  how- 
ever equivocal.      I  lay  great  stress  upon  trie  observation 
of  the  defendant  to  the  plaintiff,  that  he  had  agreed  to  de- 
duct twenty-five  per  cent,  and  not  denied  by  him.     He 
only  did  cot  recollect  it ;  but  his  prompt  acquiescence  to 
deduct  fifteen  per  cent,  strengthens  the  presumption  of  an 
understanding  between  the  parties,  that  a  deduction  was 
to  be  made  on  the'  admeasurement  taking  place.     The; 
charge  of  the  Judge  who  stated,  that  the  plaintiff  was  en- 
titled to  the  balance  of  the  account  agreeably  to  the  ad- 
measurement bill,  may  have  operated,  and  no  doubt  did, 
upon  the  minds  of  the  Jury,  so  far  as  to  occasion  them  to 
disregard  the  evidence  proving  the  plaintiff's  agreement  to 
deduct  fifteen  per  cent.     Admeasurement  bills  are  gene- 
rally swollen  to  an   amount  that  will  admit  of  some  de- 
duction ;  and  as  the  plaintiff  did  not  deny  an  agreement  to 
make  a  deduction  in  the  case,  and  moreover  did  expressly 
agree  to  a  deduction  of  fifteen  per  cent.  I  think  no  greater 
allowance  was  admissible  than  the  balance  with  that  ratio 
of  deduction. 

I  am  therefore,  for  these  reasons,  of  opinion,  that  a  ney 
trial  ought  to  be  allowed.  ' 

Kennedy ',  for  the  motion. 
Hayney  contra. 
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John  Haslett^  ads.  John  M.  Ehrick. 
C.  F.  Matherson,  ads.  Peter  Bauney. 

Notice  to  the  drawer  on  the  last  day  of  grace,  to  pay  his  note  by  9 
o'clock  next  day,  is  not  such  indulgence  as  will  discharge  the  indor- 
ser,  though  no  other  notice  be  given  indorser,  than  notice  of  non- 
payment after  hours  of  business  on  the  last  day  of  grace,  it  being  the 
custom  of  the  bank.     Ca-J 

If  the  holder  accept  a  deposite  as  a  security,  and  part  with  it  without 
the  consent  of  the  indorser,  he  forfeits  his  claim'  upon  the  indorser. 

JL  RIED  before  Mr.  Justice   Grimke,    at   Charleston, 
January  Term,  1817." 

This  was  an  action  of  assumpsit,  brought  by  the  plain- 
tiff as  indorsee,  against  the  defendant  as  indorser  of  several 
Promissory  Notes  drawn  by  Phillip  Cohen. 

The  plaintiff's  right  to  recover  was  resisted  on  the 
grounds  : 

1st.  That  legal  notice  of  non-payment  by  the  drawer 
had  not  been  given  to  the  defendant  the  indorser,  by 
which  he  was  discharged. 

The  evidence  as  to  the  fact  was,  that  the  notes  had 
been  deposited  in  one  of  the  banks  in  Charleston  for  col- 
lection, and  that  on  the  last  day  of  grace,  and  after  the 
hours  of  business,  a  notice  in  which  the  following  form 
was  used,  was  served  on  the  defendant  by  a  Notary  Pub- 
lic, "  Sir,  you  will  be  pleased  to  take  notice  that  Phillip 

'    Cohen's  Note  endorsed  by  you,  for dollars,  payable 

this  day,  is  in  my  hands  from  the  Bank  for  Protest. 
Should  it  not  be  settled  by  nine  o'clock  to-morrow  morn- 
ing by  him,  payment  will  be  expected  from  you  by  two 
o'clock." 

The  legality  of  this  notice  was  objected  to,  on  the 
ground,  that  default  had  not  been  made  when  the  notice 
was  given,  as  Cohen  had  the  whole  of  that  day  to  make 
payment. 

The  2nd  ground  of  objection  was,  that  time  had  been 
given  to  the  drawer,    which   discharged   the   indorser. 
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This  also  arose  out  of  the  construction  of  the  notice  of 
demand  made  on  the  drawer,  which  was  served  on  the 
same  day,  in  which  the  following  form  was  used  :    M  You 

will  please  take  notice,  that  .your  Note  for dollars, 

payable  to is  in  my  hands  from  the Bank ;  you 

will  please  to  have  it  settled  by  nine  o'clock  to-morrow, 
and  prevent  its  being  returned  under  protest."  This 
notice,  it  was  insisted,  extended  the  time  of  payment  to 
nine  o'clock  on  the  day  after  the  notes  were  payable, 
which  was  such  an  indulgence  as  discharged  the  indorser. 

The  3rd  objection  was,  that  defendant  was  discharged 
by  a  deposite  of  goods  in  the  hands  of  the  plaintiff,  by  the 
drawer,  Cohen,  as  a  security  for  the  payment  of  these 
Notes. 

The  evidence  on  this  subject  was,  that  about  the  time 
Cohen  failed,  which  was  several  months  before  the  date 
of  the  notes  in  question,  he  had  deposited  in  the  hands  of 
the  plaintiff,  goods  to  an  amount  that  was  more  than  suf- 
ficient to  discharge  all  the  other  demands  which  the  plain- 
tiff had  against  him ;  and  upon  being  satisfied  for  all  his 
other  demands,  he  turned  the  goods  over  to  another  at  the 
request  of  Cohen.  It  is  attempted  to  be  inferred  from 
these  circumstances,  and  from  the  fact  that  Cohen  had 
failed  before  the  date  of  these  notes,  when  he  could  not 
have  obtained  a  credit,  that  the  present  were  only  renew- 
als of  notes  existing  and  in  the  hands  of  the  plaintiff  at 
that  time ;  and  it  is  insisted,  that  it  was  incumbent  on 
him  to  have  secured  those  also,  and  not  having  done  so, 
the  defendant  was  discharged.    . 

On  the  subject  of  notice,  it  also  appeared  in  evidence, 
that  the  form  of  demand  of  payment,  and  the  notice  of 
non-payment,  were  those  which  had  been  universally  used 
from  the  first  establishment  of  banks  in  Charleston,  up  to 
the  present  time  ;  and  that  the  time  and  manner  of  serv- 
ing them  was  also  in  strict  conformity  to  the  established 
'•astom. 

The  plaintiff  had  a  verdict,  and  on  the  part  of  the  der 
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fendant  the  same  objections  were  renewed  and  insisted  on, 
as  the  grounds  of  a  motion  for  a  new  trial, 

Mr.  Justice  Johnson  delivered  the  opinion  of  the  Court. 
The  utmost  strictness,  promptitude  and  fairness  are 
indispensably  necessary  to  the  existence  and  usefulness  of 
commerce.  We  are  then  to  enquire  whether  the  plaintiff 
has  been  wanting  in  any  of  these  particulars,  in  relation 
to  the  subject  matter  of  the  present  action. 

The  first  objection  is,  that  the  notice  of  non-payment 
to  the  defendant  assumes  a  fact,  which  did  not  exist  at 
the  time  it  was  given,  to  wit,  that  the  drawer  had  made 
default;  because  the  drawer  had  the  whole  of  that  day  to 
make  payment.     It  should  be  here  recollected,  that  de- 
mand of  payment  had  been  made  of  the  drawer  on  the  last 
day  of  grace,  and  that   the  notice  of  non-payment  was 
given  after  the  banking  hours  of  business  on  the  same  day, 
and  that  this  was  the  known  and  established  custom  of  the 
bank ;  payment  therefore  on  that  day,  became  impracti- 
cable after  the  usual  hour,  unless  as  an  especial  favour* 
It  therefore   became   morally  certain,    that   the   drawer 
would  not  pay  during  the  day  ;  and  the  notice  to  the  de- 
fendant fairly  states  what  was  the  existing  state  of  things, 
in  as  strong  terms  as  was  possible  to  express  it.     Why,  I 
would  ask,  is  a  notice  necessary  ?  It  is  to  enable  the  indof- 
ser  to  take  the  earliest  possible  nv.-ans  of  indemnifying 
himself.     Now  if  the  plaintiff  had  said  to  the  defendant^ 
the  note  has  been  presented  for  payment  to  the  drawer, 
the  banking  hours  are  past,  and  it  is  not  paid,  and  the  note 
will  be  protested  at  njne  o'clock  to-morrow  ;  or  if  he  had 
said  in  so  many  words,  the  drawer  has  refused  to  pay. the 
note,  he  would  not  have  expressed  the  real  state  of  things 
more  conclusively  than  does  the  notice  in  question.  .   It 
cannot  therefore   be  believed,  that  any  vigilant  man  (and 
every  merchant  ought  to  be   so)   would  have  remained 
quiet,  unless  he  was  content  to  pay  the  note.     Instead  of 
its  being  imputable  to  the  plaintiff  as  a  laches,  it  would 
rather  seem  to  be  a  complaint,  that  he  had  acted  towards 


January  Term.  119 

the  defendant  with  more  promptness  and  fairness  than 
were  required  by  the  most  strict  rules  of  law. 

It  is  in  general  true,  that  any,  the  least  indulgence 
given  to  the  drawer  of  a  promissory  note,  without  the 
consent  of  the  indorser,  will  discharge  him,  fChitty  on 
Bills  2i2.)  The  fact  that  indulgence  was  given  to  the 
drawer  in  the  present  case,  is  attempted  to  be  inferred 
from  the  expression  in  the  notice  of  demand,  viz :  "  You 
will  please  to  have  it  settled  by  nine  o'clock  in  the  morn- 
ing, to  prevent  its  being  returned  under  protest."  This 
expression,  it  is  insisted,  extended  the  time  of  payment 
to  that  hour.  When  taken  in  connection  with  the  state  of 
things  that  existed,  and  the  subject  to  which  it  related,  it 
woukf  be  a  strange  perversion  of  language  to  give  it  such 
a  construction.  The  notice  taken  together  is  in  the  first 
place  a  demand  of  payment,  and  that  which  follows  is  cer- 
tainly nothing  more  than  a  threat,  that  the  note  would  be 
returned  to  the  bank  protested,  at  nine  o'clock  on  the  next 
day,  unless  it  was  before  settled.  This  paper  being  inland^ 
no  protest  was  indispensably  necessary  ;  but,  under  any 
circumstances,  the  protest  was  as  early  as  is  required. 
But  surely  a  threat  to  protest,  can  never  be  construed  to 
mean  an  indulgence  to  the  party. 

The  only  remaining  ground  is,  that  the  defendant  was 
discharged  by  the  plaintiff's  having  parted  voluntarily 
with  the  possession  of  goods  of  the  drawer,  deposited  in 
his  hands,  as  a  security  for  the  payment  of  these,  among 
other  debts  due  by  him.  • 

If  the  holder  accept  a  deposite  as  a  security,  and  part  with 
it  without  the  consent  of  the  indorser,  he  forfeits  his  claim 
upon  the  indorser.  But  there  are  no  circumstances  in 
this  case,  which  warrant  the  conclusion,  that  any  deposite 
was  made  on  account  of  these  notes.  They  did  not  then 
exist,  and  there  is  no  evidence  that  they  were  renewals  of 
notes  then  held  by  the  plaintiff,  unless  it  be  the  inference 
drawn  by  the  defendant,  that  the  drawer  became  insol- 
vent, and  could  not  have  obtained  an  original  credit ; 
which  I  think  is  too  much  strained  to  be  entitled  to  much 
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weight ;  for  strange  as  it  may  be,  men  who  are  apparently 
insolvent,  sometimes  find  the  means  of  gaining  credit. 
Besides,  the  evidence  as  to  the  object  of  the  deposite,  if 
that  is  to  be  believed,  shows  that  it  was  for  a  different  and 
specific  purpose,  unconnected  with  these  notes ;  and  al- 
though other  demands  existed,  he  had  no  right  to  detain 
it  after  these  purposes  had  been  attained. 

I  am  therefore  of  opinion,  that  the  motion  for  a  new 
trial  ought  to  be  rejected. 

Justices  Colcock  and  Gantt^  concurred. 

Mr.  Justice  Cheves  : 

I  concur  in  the  foregoing  opinion  generally,  and  for  the 
reasons  assigned.  But  I  do  not  concur  in  the  position, 
that  if  the  holder  held  a  double  security,  viz  :  1st*  a  de- 
posite of  goods,  and  2nd.  the  indorser,  he  would  exonerate 
the  indorser  by  giving  up  the  deposite.  If  not  given  as  a 
payment,  he  had  a  right  to  give  it  up  and  look  to  the  in 
dorse  r. 

ITaijne,  for  the  motion. 
Gcddes,  contra. 

fa.  J  Vide  Ante.  83,  Lovell  ads.  Wartenburgh 


John  L.  Wilson  us.  E.  S-  Thomas. 
E.   S.   Thomas  vs.   John   L.  Wilson. 

In  a  covenant  to  give  good  and  sufficient  security  to  a  bond,  which  plain- 
tiff was  to  approve  of,  his  objection  to  the  security  will  not  be  a  breach 
of  the  covenant,  unless  there  be  evidence  of  a  fixed  and  arbitrary  de- 
termination to  put  an  end  to  the  contract  \  and  the  burthen  of  proof 
lies  on  the  defendant  to  show,  that  the  security  was  adequate. 


Ti 


HESE  were  cross   actions   of  covenant,  brought  on 
the  same  deed. 

Thomas  had  agreed  to  sell  his  Printing  establishment 
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tft  WiUon,  for  the  sum  of  $20,000,  and  entered  into  a 
covenant  to  transfer  the  same  to  him,  on  a  given  day,  upon 
condition  that  Wilson  would  execute  to  him  a  bond  for 
the  payment  of  the.  money  in  four  periodical  instalments, 
with  good  and  sufficient  security  to  be  approved  of  by  htm. 
Wilson  had  undertaken,  on  his  part,  to  give  such  security. 
It  was  admitted  that  Wilson  had  tendered  a  bond  or  bonds, 
pursuant  to  his  agreement,  with  General  Joseph  Alston, 
and  Robert  Howard,'  securities,  which  Thomas  had  re- 
fused to  accept.  It  was  not  pretended  that  Howard  ad- 
ded any  thing  to  the  security,  and  the  only  question  was, 
whether  General  Joseph  Alston  was  such  security  as 
Thomas  was  bound  to  accept; 

Two  respectable  gentlemen  were  called,  who  swore, 
that  Thorrias  had  called  on  them,  and  consulted  them  re- 
specting General  Alston's  situation ;  they  gave  it  as  their 
opinions,  that  he  would  be  very  unsafe  to  rely  on  such  se- 
curity. That  General  Alston  was  very  much  involved,' 
and  his  situation  very  doubtful.  And  this  they  thought 
was  the  general  opinion  respecting  him.  < 

A  witness  called,  on  the  other  side,  swore,  that  General 
Alston  was  reputed  to  have  large  possessions,  but  that  he 
was  also  largely  in  debt*  Another  witness  swore,  that  he 
was  not  very  intimately  acquainted  with  General  Alston's 
circumstances.  He  derived  the  most  of  his  information 
from  Alston's  particular  friends.  By  them  it  was  sup- 
posed, that  although  he  was  much  involved,  he  was  still 
able  to  pay  his  debts,  and  have  a  considerable  estate  left. 
He  would  not  be  afraid  to  trust  him  for  S  20,000. 

Other  evidence  was  adduced,  to  show  that  Thomas 
offered  to  take  any  good  security,  and  mentioned  certain 
gendemen,  relations  and  connections  of  General  Alston  and 
Mr.  Wilson,  whom  he  would  accept.  Evidence  was  .also 
offered  to  prove  the  inconvenience  and  damage  that 
Thomas  had  sustained  by  the  disappointment.  This  was 
the  substance  of  the  evidence  on  both  sides. 

The  causes  were  tried  together  at  Charleston  Spring 

Term,  1815,  before  Mr.  Justice  Nott,  when  the  Jury  found 

16 
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a  verdict  for  the  defendant  in  the  first  case,  and  a  verdict 
for  the  plaintiff,  with  S  500  damages  in  the  last. 

A  motion  was  made  for  a  new  trial,  on  the  ground,  that 
the  security  offered  was  good,  and  that  the  verdict  was 
contrary  to  evidence. 

Mr.  Justice  Nott  delivered  the  opinion  of  the  Court. 

The  clause  in  the  covenant  which  requires  the  security 
to  be  such  as  the  plaintiff  shall  approve,  was  not  intended 
to  put  it  in  his  power  capriciously  to  reject  any  security 
that  might  be  offered,  and  thereby  put  an  end  to  the  con* 
tract,  when  the   defendant  had  done  every  thing  on  his 
part,  to  carry  it  into  execution.     But  it  certainly  gave  him 
as  great  a  latitude  of  discretion,  in  that  respect,  as  was  con- 
sistent with  the  nature  of  the   transaction.     He  was  not 
bound  to  suspend  his  whole  fortune  on  a  rope  of  sand.  He 
was  not  bound  to  accept  any  person,  whose  present  circum- 
stances or  future  prospects  rendered  his  situation,  at  leastr 
doubtful.     He  had  given  a  credit  of  four  years.     He  was 
authorized  therefore,  not  only  to  enquire  into  the  present 
state  of  his  property,  but  also,  into  his  habits  of  economy 
and  industry,  and  to  ascertain  what  it  would  probably  beat 
the  end  of  that  period.     It  then  became  a  question  for  the 
consideration  of  the  Jury,  not  whether  General  Alston  was 
insolvent,  but  whether  the  plaintiff,  by  rejecting  him,  had 
evidenced  a  fixed  and  arbitrary  determination  to  put  axt 
end  to  the  contract,  whether  the  defendant  performed  his 
part  or  not.     It  was  not  incumbent  on  the  part  of  the  plain- 
tiff to  show,  that  the  security  was  inadequate.     The  bur- 
den of  proof  lay  on  the  defendant.     But  the  testimony  is 
before  us,  and  it  is  now  to  be   decided,  whether  the  Jury 
have  so  far  mistaken  it,  as  to  authorize  this  Court  to  in- 
terfere and  set  aside  the  verdict  ? 

Two  witnesses  were  of  opinion  the  security  was  insuffi- 
cient. One  witness  said,  General  Alston  was  a  man  of 
large  property,  but  was  much  involved.  Another  said, 
he  knew  but  little  of  his  affairs.  His  particular  friends 
were  of  opinion  he  was  able  to  pay  his  debts,  and  have 
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something  handsome  left.  This  was  the  whole  of  the  evi- 
dence given  on  the  trial.  Can  it  be  said  that  the  Jury 
ought  on  such  evidence  to  have  given  a  verdict  for  the 
defendant?  The  argument  has  gone  on  the  mistaken 
ground,  that  the  plaintiff  was  bound  to  accept  the  security, 
unless  it  had  been  shown  that  he  was  actually  insolvent. 

The  verdict  was  perfectly  consistent  wiih  the  evidence, 
and  the  motion  must  be  refused. 

The  case  of  John  L.  Wilson  vs.  E.  S.  Thomas,  de- 
pending on  the  same  evidence,  the  motion  in  that  case 
must  also  be  refused. 

Justices  Colcock,  Cheves  and  Johnson^  concurred. 

Mr.  Justice  Gantt : 

I  dissent  from  the  opinion  delivered  in  this  case.  Mu- 
tual bonds  were  entered  into  by  the  contracting  parties. 
The  defendant  was  obligated  on  his  part  to  give  good  and 
sufficient  security  to  be  approved  of  by  Thomas.  Security 
Was  offered,  which  was  not  approved  of.  But  it  appeared 
on  the  trial  of  the  case,  that  the  security  offered  was  suffi- 
cient ;  and  subsequent  events  have  developed  the  correct- 
ness of  the  testimony,  in  regard  to  the  sufficiency  of  the 
security  offered.  The  contract,  therefore,  was  substan- 
tially complied  with  on  the  part  of  Wilson ;  and  although 
Thomas  might,  from  a  strict  construction  of  the  terms  of 
the  contract,  be  justified  in  refusing  the  security  offered, 
from  a  presumption  at  the  time,  that  it  was  not  good,  yet, 
in  an  action  for  a  breach  of  covenant  on  the  part  of  Wilson, 
no  damages  ought  to  be  given,  when  it  appeared  from  the 
evidence,  that  he  had  on  his  part,  substantially  complied 
with  the  terms  of  his  contract.  To  say  that  Thomas,  un- 
der the  contract  entered  into  with  Wilson,  had  a  right,  on 
his  part,  to  exercise  caprice,  as  to  the  security  which  should 
be  offered,  is  not  consonant  to  those  rules  which  govern  in 
cases  of  this  kind  ;  and  although  this  may  not  have  been 
the  case,  with  respect  to  the  security  offered,  yet,  it  ap- 
pears he  was  mistaken,  as  to  the  sufficiency  of  the  security 
offered  ;  and  if  so,  he  was  not  entitled  to  recover  damages, 
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when  there  had  been  substantially,  a  fulfilment  of  the  con- 
tract by  the  defendant.  I  think .  too,  the  charge  of  the 
Presiding  Judge,  that  Thomas  had  a  right  to  exercise  a 
discretion  without  any  controul,  was  far  from  being  correct 
in  law ;  and  as  the  Jury  were  probably-  influenced  to  fincj 
a  different  verditt  from  what  might  otherwise  have  been 
the  case,  from  a  respectful  deference  to  the  opinion  of  the 
Court,  I  ti)ink  a  new  trial  should  be  allowed. 

-  § 

Lance,  for  the  motion. 

Richardson,  Attorney-General,  contra.    . 


Francis  L.  Siau,  ads.  Joseph  Pigott. 

A  promise  to  satisfy  a  lien  upon  a  vessel,  belonging  to  a  third  person, 
■  which  was  ready  for  sea,  in  consideration  that  plaintiff  would  suflc* 
her  to  proceed  to  sea,  is  not  within  the  Statute  of  Frauds. 

JLHIS  case, was  tried  before  ]V£r.  Justice   Cheves,  at 
Georgetown,  Spring  Term,  1817. 

It  was  admitted,  that  the  plaintiff  had  a  demand  against 
the  schooner  General  Hampton,  a  vessel  owned  by  the; 
defendant's  father,  but  in  the  possession  and  charge  of 
the  defendant.  That  the  owner  of  the  vessel  was  absent, 
and  that  the  vessel  was  specifically  liable  in  the  Admiralty 
for  the  demand.  That  the  plaintiff  was  about  to  libel  her. 
That  she  was  *ready  for  sea,  and  bound  on  a  voyage. 
That  the  defendant,  in  consideration  that  the  plaintiff 
would  forbear  to  libel  the  vessel  and  suffer  her  to  proceed 
to  sea,  promised  he  would  pay  him  the  amount  of  his 
demand.  That  the  plaintiff  did  forbear  to  libel  the  vessel 
and  suffered  her  to  depart. 

•    It  was  contended  by  the  counsel  for  the  defendant,  that 
the  case  was  within  the  Statute  of  Frauds,  and  that  the 
defendant  was  not  liable,  not  having  bound  himself  by  a 
note  in  writing. 
*  The  Presiding  Judge  did  not  think  the  case  within  the 
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•  ■ 

Statute,  and  (the  case  being  within  the  Process  Jurisdic- 
tion) gave  a  decree  for  the  plaintiff.  This  was  a  motion 
for  a  new  trial,  on  the  ground  taken  in  the  district  Court. 

Mr;  Justice  Cheves  delivered  the  Qpinion  of  the  Court. 

This  case  is  not  distinguishable  from  the  cases  of  Wil- 
)iams  vs.  Leper,  (3  Burrows,  1886,)  and  Houlditch  vs. 
IWilne,  (3  Esp.  Cases,  86.)  fhe  plaintiff  had  a  lien  on 
the  vessel,  which  he  could  have  immediately  enforced  by 
the  process  of  the  Admiralty,  and  which  he  parted  with  on 
the  defendant's  promise  to  pay. 

The  decree  must  be  affirmed. 

Justices  Cokoci,  Gantt  and  Johnson^  concurred* 

Duniin7  for  the  motion. 


Charles  Graves,  ads.  Jacob  Belser,  Ex'or.  of  C. 
Belser,  Assignee  of  Steedman,  Sheriff. 

The  return  of  the  Sneriff  is  good,  although  it  does  not  appear  on  the 

execution,  that  it  was  sworn  to. 

•A  RIED  before  Mr.  Justice  Grimie,  at  Charleston,  Jan- 
uary Term,  181T. 

'  This  was  an  actioij  of  debt  against  the  defendant,  as  a 
security  on  a  Replevin  Bone).  A  judgment  had  been  for. 
xnerly  obtained  against  John  Allport,  the  principal,  for  a 
return  of  the  goods  distrained,  for  payment  of  the  rent  in 
^rrear;  upon  which,  an  execution  de  retorno  habendo 
cwn.ji.fa.  was  issued,  and  returned  by  the  Sheriff.  The 
present  action  was  then  commenced  against  the  security  to 
the  Replevin  Bond,  for  the  amount  of  the  rent  in  arrear, 
specified  in  the  judgment  against  John  Allport,  the  prin- 
cipal. At  the  trial,  the  Execution  against  John  Allport, 
the  principal,  was  produced  in  evidence,  by  which  it 
appeared  that  the  only  return  made  on  it,  prior  to  the 
commencement  of  this  suit,  was  in  the  following  words : 
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41  Elongata  as  to  the  goods,  nulla  bona  as  to  costs,'*  with- 
out the  signature  of  the  Sheriff,  or  any  other  person, 
showing  by  whom  the  return  was  made.  There  was 
another  return  endorsed  on  the  execution,  but  it  was 
admitted  at  the  trial,  to  have  been  made  only  two  days 
anterior  to  the  trial,  and  by  Mr.  N.  G.  Cleary,  who  is  not 
the  present  Sheriff.  By  the  testimony  of  a  witness,  on 
the  part  of  the  plaintiff,  it  appeared  that  the  latter  was 
the  usual  return  in  the  Sheriff's  Office.  And  on  his 
cross-examination  he  proved  that  the  regular  return  of  the 
execution  ought  to  have  been  made  during  the  term  of 
office  of  Sheriff  Steedman,  but  that  it  was  in  fact,  made 
during  the  term  of  office  of  N.  G.  Cleary,  the  successor 
of  Sheriff  Steedman,  whose  term  of  office  had  expired. 

Here  the  testimony,  on  the  part  of  the  plaintiff  closed ; 
and  a  motion  was  made  by  defendants  counsel,  for  a  non- 
suit, on  the  grounds,  that  the  return  of  the  execution  was 
informal,  irregular  and  insufficient  to  maintain  the  issue. 

The  motion  was  overruled  by  the  Presiding  Judge, 
who  directed  the  Jury  to  find  a  verdict  for  the  plaintiff. 

A  motion  for  a  new  trial  was  now  made  on  the  follow- 
ing grounds  : 

1st.  That  his  honor  the  Presiding  Judge  refused  to 
order  a  non-Suit  in  this  case,  conformable  to  defendant's 
motion,  notwithstanding  the  execution  in  Replevin  against 
John  Allport,  the  principal,  was  not  returned  on  oath, 
conformable  to  the  Act  of  Assembly,  2  Brev.  Dig.  Si 6, 
1  Faust  42,  in  such  case  made  and  provided ;  and  which 
return  was  legally  indispensable  before  an  action  would 
lie  against  the  defendant,  his  security  in  the  Replevin 
Bond. 

2nd*  That  his  honor  also  refused  to  order  a  non-suit, 
notwithstanding  the  said  execution  was  informally  returned 
by  the  plaintiff  in  the  first  instance,  viz:  u  Elongata  as  to 
goods,  and  nulla  bona  as  to  costs,"  without  any  other  words ; 
and  the  formal  return  was  not  made  till  within  three  days 
of  the  trial  of  the  cause. 

3d.  That  his  Honor  also  refused  to  order  a  non-suit, 
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Notwithstanding  the  execution  was  alleged  to  have  been 
executed  by  C.  J.  Steedman,  Sheriff  of  Charleston  dis- 
trict, and  was  not  returned  by  the  present  Sheriff,  Johi\ 
R.  Cleary,  but  was  actually  returned  within  three  days 
of  the  trial  of  the  cause,  by  N.  G.  Cleary,  the  intermediate 
Sheriff,  and  successor  of  C.  J.  Steedman,  whose  term  of 
office  had  long  since  expired. 

Mr.  Justice  Colcock  delivered  the  opinion  of  the  Court. 

It  is  not  necessary  in  this  case,  to  consider  the  grounds 
separately,  as  they  all  relate  to  the  informality  and  irregu- 
larity of  the  Sheriff's  return.  It  is  certainly  not  a  regular 
and  formal  return,  yet  I  do  not  deem  it  an  insufficient 
one.  The  words  " elongata  and  nulla  bona"  have  a  tech- 
nical meaning,  and  convey  distinctly  the  meaning  of  the 
Sheriff,  that  the  goods  were  eloigned,  and  that  he  could  not 
find  any  property  of  which  to  make  the  costs. 

The  execution  coming  from  the  proper  office,  is  evidence 
of1  the  return's  being  made  by  the  Sheriff,  and  the  Court 
will  presume  that  it  has  been  sworn  to.  The  Act  of  the 
Assembly,  in  this  respect,  is  merely  directory  to  the 
Sheriff.  Jtt  does  not  require  that  the  oath  should  appear 
on  the  execution  itself,  and  it  is  the  usual  practice  of  the 
Sheriffs  here,  to  swear  to  the  returns  before  the  Clerk 
viva  voce.  If  the  return  be  false,  the  party  injured  may 
have  his  action.  The  last  return,  made  by  a  person  not 
having  authority,  neither  adds  to  nor  diminishes  the  valid- 
ity  of  the  former. 

The  motion  is  discharged. 

Justices  Gantty  Cheves  and  Johnson^  concurred. 

H*  A.  Desaussure^  for  the  motion. 
Belser,  contra. 
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John  Frampton  vs.  Thomas  Dudley. 

I),  indorsed,  in  blank,  a  note  made  payable  to  F.  or  bearer.  D.  is  hot 
liable  as  indoiver  within  the  statute  3  and  4  of  Ann,  and  the  custom  of 
merchants.— fa.J 

JL  HIS  was  an  action  of  assumpsit  against  the  defendant, 
as  indorser  of  a  promissory  note,,  tried  before  Mr.  Justice 
Johnson,  at  Beaufort. 

The  paper  produced,  was  in  these  words,  "  For  value 
received,  I  promise  to  pay  to  John  Frampton,  sen.  or 
bearer,  three  hundred  dollars,  on  or  before  the  first  day  of 
January  next,  as  witness  my  hand  this  26th  day  of  May, 
1812."  (Signed,)  "  Reuben  Samuels."  (IndorStA,) 
"  Benjamin  Hease,  Thomas  Dudley,  sen." 

The  declaration  contained  three  counts.  The  first 
count  charged  the  defendant  in  the  usual  way,  as  an  in- 
dorser. The  second  states  specially,  that  the  note  was 
given  by  the  said  Reuben  Samuels,  for  a  debt  due  prt 
open  account ;  and  that  the  plaintiff  received  it  as  a  good 
note  at  the  special  instance  of  the  defendant,  who  agreed 
to  become  security  fo*r  the  drawer ;  and  to  secure  the  pay- 
ment, wrote  his  name  on  the  back,  and  delivered  it  to  the 
plaintiff,  and  that  he  confiding  in  the  said  promise,  received 
the  note  m  discharge  of  the  debt ;  and  that  defendant  had 
failed  to  pay,  &c.  The  third  count  was  t  for  money  had 
and  received. 

On  the  trial,  the  hand  writing  of  the  defendant  tfas  prov- 
en, and  also,  that  he  had  said,  that  if  he  had  known  what 
a  scoundrel  Samuels  was,  he  never  would  have  made  him- 
self liable  for  the  debt  on  his  account;  and  that  Samuels 
had  imposed  on  him,  and  taken  him  in.  The  witness 
stated,  that  his  inference  from  that  was,  that  the  defend- 
ant had  intended  to  become  the  security  of  Samuels.  Ver- 
dict for  the  plaintiff. 

Mr.  Justice  Colcock  delivered  the  opinion  of  the  Court* 
Upon  the  first  count,  the  plaintiff  cannot  recover;  for 
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the  indorsement  is  not  within  the  statute  of  3  and  4  Annr 
and  the  custom  of  merchants.  Chitty  on  Bills,  92.  The 
note. is  payable  to  the  plaintiff,  and  not  to  the  indorse!*.  To 
support  the  second  count,  the  plaintiff  should  have  proved, 
that  the  defendant  had  become  security  for  the  payment  of 
the  money,  and  this  is  said  to  have  been  done,  by  proving 
the  hand  writing  of  the  defendant,  and  his  declarations  of 
being  taken  in.  This  evidence  may  be  sufficient  to  in* 
duce  a  belief,  that  it  was  the  intention  of  the  defendant  to 
become  responsible  for  the  debt ;  but  is  not  calculated  to 
make  it  an  original  undertaking  with  Samuels.  But  it 
is  contended,  by  the  defendant's  counsel,  that  he  is  not 
liable  in  law,  whatever  he  may  have  intended : 

1st.  Because  the  undertaking  of  the  defendant,  as  set 
forth  in  the  declaration  of  the  plaintiff,  is  nudum  pactum. 

2nd.  That  it  is  a  collateral  undertaking  to  pay  the  debt 
of  another,  not  reduced  to  writing. 

It  is  difficult  to  fix  the  character  of  this  undertaking. 
As  stated  in  the  2nd  Count  of  the  declaration,  it  is  nudum 
factum  ;  for  no  sufficient  consideration  is  stated.     In  the 
case  of  Stevens,  Ramsay  &  Co.  vs.  Minor  Winn,  decided 
at  Columbia,  a  notice  in  writing,  promising  to  pay  the  debt 
of  a  third  person,  was  held  to  be  within  the  Statute  of 
Frauds ;  and  so*  in  the  cstae  of  Wain  vs.  Warlters,  5  East 
Rep.  9.     If  such  is  the  doctrine  where   the  promise  is  ex- 
pressed, it  certainly  will  be  held  to  apply  where  both  pro- 
mise and  consideration  are  to  be  implied  from  the  signature 
of  the  party,  or  inferred  from  his  declarations ;  where,  in 
short,  parol  evidence  must  be  introduced  to  prove  a  con- 
sideration, which  is  the  very  point  decided  in  the  case  re- 
ferred to  under  the  construction  of  the  word  agreement, 
in  the  statute  of  frauds.     If  the  indorsement  be  considered 
as  unconnected  with  the  Note,  as  a  mercantile  transaction^ 
and  unaided  by  parol  evidence,  it  is  certainly  a*  nullity.     I 
would  not  be  considered  as  abandoning  the  doctrine,  which 
I   contended  for  in  the  case  of  Blair  &  Wade.     If  the 
plaintiff  can  prove  distinctly,  that  the  defendant  intended 

to  become  a  party  to  the  original  contract ;  and  that  when 
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he  made  this  indorsement,  he  delivered  it  with  authority 
to  the  plaintiff,  to  fill  it  up  in  such  way  as  would  make  him 
liable  for  the  payment  of  the  note,  I  think  upon  its  being  so 
filled  up,  and  proof  of  these  circumstances,  that  he  may  yet 
recover  in  another  action,  upon  the  authority  of  the  cases 
of  Allen  vs.  Kittenridge,  7  Mass,  Rep.  230,  Hunt  Vs. 
Adams,  5  Mass.  358,  Carner  vs.  Warner,  5  Mass.  Rep. 
545,  and  the  general  doctrine  on  the  subject.  But  as  the 
case  is  now  presented,  it  is  nudum  pactum,  at  Common 
Law,  or  a  collateral  undertaking,  and  within  the  pro- 
visions of  the  statute  of  frauds.  The  judgment  must  there- 
fore be  arrested,  and  the  motion  granted. 
Justices  Gantty  Cheves  and  Nott,  concurred. 

fa.  J  Bat  query  ?  If  he  would  not  have  been  liable  as  drawer?  Max- 
well on  Bills,  48.  Chitty,  91.  Lord  Raymond,  180,  744.  1  Salk.  125, 
Hodges  vs.  Steward,  and  Notes  by  Evans.    Lovelass  on  Bills,  40.     R. 


The  Adm'r.  of  Thomas  Lynch,  ads.  E.  Petrie. 

The  books  of  a  bricklayer  or  other  mechanic,  as  well  as  the  merchant; 
are  admissible  to  prove  the  performance  of  a  particular  job  of  work 
in  the  course  of  his  trade,  and  of  articles  furnished.  •  But  the  articles 
must  be  specified,  and  a  general  charge  for  work  and  labour  is  not 
good.    ("aO 

A  HIS  was  an  action  to  recover  the  plaintiff's  wages  as 
a  bricklayer,  for  190  days  work  and  labour  done  and  per- 
formed at  the  request  of  the  defendant's  intestate.  It  was 
tried  before  Mr.  Justice  Grimke,  at  Charleston.  The 
only  evidence  offered  to  prove  the  demand,  was  the  book 
entries  of  the  plaintiff.  Their  admission  was  objected  to, 
on  the  part  of  the  defendant,  but  the  Presiding  Judge  suf- 
fered them  to  go  to  the  Jury ;  and  they  found  a  verdict 
for  the  plaintiff. 
The  defendant  now  moved  for  a  tiew  trial,   on  the 
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ground,  that  the  plaintiff's  books  ought  not  to  have  been 
admitted  as  evidence  of  his  demand, 

Mr.  Justice  Johnson  delivered  the  opinion  of  the  Court. 

The  regular  shop  books  of  a  mechanic,  as  well  as  the 
merchant,  are  admissible  to  prove  the  delivery  of  specific 
articles,  in  the  line  of  hi§  business,  (see  the  opinion  of 
the  Court  in  the  case  of  Thomas  vs.  Adm'r  of  Best,  deliv- 
ered in  tbjs  term,)  and  those  of  the  mechanic  are,  I  think, 
admissible  to  prove  the  performance  of  a  particular  job  of 
work,  in  the  course  of  his  trade,  and  of  articles  furnished* 
To  extend  this  rule  further  would  open  a  door  for  incal- 
culable fraud  and  mischief;  and  would  in  the  course  of 
time  wholly  subvert  the  rule  of  law,  that  a  party  shall 
not  be  a  witness  in  his  own  cause.  The  evidence  admit- 
ted in  this  case  is  a  charge  for  work  and  labour  only,  and 
contains  no  specification,  except  that  of  time.  If  entries  of 
this  character  were  admitted,  every  description  of  persons 
who  work  for  hire,  would  have  nothing  to  do,  to  warrant  a 
recovery,  but  to  measure  their  services  by  this  standard* 

I  am  of  opinion,  that  the  evidence  was  inadmissible, 
and  that  a  new  trial  ought  therefore  to  be  granted* 

Justices  Cokock  and  Cheves,  concurred. 

Mr*  Justice  Gantt; 

I  dissent.  It  has  already  been  adjudged,  that  a  carpen- 
ter's books  are  allowed  in  evidence,  to  prove  an  account 
for  work  and  inate rials,  and  I  cannot  discriminate  between 
die  work  of  a  carpenter  and  bricklayer.  If  the  books  of 
the  former  are  admitted  in  evidence,  I  think  it  should  be 
the  case  with  the  latter. 

Kingi  for  the  motion. 
J.  B.  White,  contra. 

(a*  J  In  Pritchard  vs.  M'Owen,  tried  during  thi9  term,  it  was  decided 
that  a  tradesman's  or  merchant's  books  were  not  admissible  to  prove  or 
contradict  a  $pecial  contract,  and  see  post,  Thomas  vs.  Administrator 
of  Best.  R. 


188  Charleston,  1818. 


Lorent  &  Steinmetz,  ads.  A.  Kentring. 

The  owner  of  goods  on  freight,  may  authorize  their  delivery  at  an  in- 
termediate port ;  and  if  supervenient  causes  render  the  landing  of 
the  goods  necessary,  and  he  accepts  them  at  such  places  of  landing, 
the  carrier  is  entitled  thereby,  to  freight  pro  rata.    (a.  J  * 

M  HIS  was  an  action  of  assumpsit,  tried  at  Charleston, 
before  Mr,  Justice  Smithy  in  January  Term,  1816,  to 
recover  freight  pro  rata,  on  a  contract  to  carry  bales 

of  cotton  from  Charleston  to  Amelia  Island. 

The  cotton  was  shipped  on  board  the  schooner  Sally. 
The  vessel  departed  on  or  about  the  11th  of  December, 
1813,  and  proceeded  as  far  as  Beaufort,  by  inland  navi- 
gation, when  she  was  afrested  in  virtue  of  the  Embargo 
laid  by  the  United  States.  3y  the  terms  of  the  Act  of 
Congress  laying  the  Embargo,  there  was  a  compulsion  to 
land  the  cargo  within  ten  days,  and  the  vessel  prohibited 
from  returning  or  prosecuting  the  voyage.  In  this  dilem- 
ma, the  owner  applied  to  the  defendants,  and  requested 
directions  from  them,  what  to  do.  They  required  the 
cargo  to  be  brought  back,  but  were  informed,  that  the 
law  prevented  this.  The  defendants  then  said,  that  the 
owner  of  the  vessel  might  leave  the  cargo  at  Beaufort, 
with  one  Francis  Anone,  who  received  and  stored  the 
same.  The  owner  sold  the  schooner  before  the  Embargo 
was  raised,  but  never  applied  for  freight  till  it  was  raised. 
When  applied  for,  the  defendants  desired  that  the  con- 
tract should  be  performed,  and  the  cotton  carried  to  Ame- 
lia Island,  which  he  refused,  saying  he  had  sold  his' 
schooner.  On  this  evidence  the  Jury  found  a  verdict  for 
the  plaintiff,  and  this  was  a  motion  to  set  aside  that  ver- 
dict, upon  the  following  grounds  : 

1st.  Because  the  verdict  was  contrary  to  law ;  as  the 
carrier  was  bound,  after  the  raising  of  the  Embargo,  to 
proceed  and  carry  the  cargo  to  the  port  of  destination^ 
before  he  could  entitle  himself  to  freight. 
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2nd.  That  the  verdict  was  contrary  to  evidence ;  as  the 
testimony  showed  there  was  an  intention  between  the  par- 
ties to  waive  the  original  contract,  and  the  permission  to 
leave  the  cargo  with  Mr.  Anone  was  a  mere  accommoda- 
tion to  the  plaintiff. 

3d.  That  the  verdict  was  without  evidence ;  as  there 
was  no  proof  of  an  acceptance  from  which  the  Jury  could 
infer  q  promise  to  pay  rateable  freight,  or  for  a  quantum 
meruit* 

4th.  That  the  verdict  was  against  the  weight  of  evi- 
dence ;  as  the  testimony  strongly  supported  the  inference, 
that  the  defendants  did  not  mean  to  waive  their  right  of 
having  the  cotton  carried  to  Amelia  Island  ;  and  the  con- 
duct of  the  carrier  in  not  demanding  his  freight,  till  the 
raising  of  the  Embargo,  corroborated  such  inference. 

Mr.  Justice  Gantt  delivered  the  opinion  of  the  Court. 

It  has  been  admitted  in  the  argument  of  the  case,  that 
ebe  owner  of  the  goods  on  freight  may  authorize  their 
delivery  at  an  intermediate  port ;  and  that  if  supervenient 
causes  render  the  landing,  of  the  goods  necessary,  and  he 
accept  them,  at  such  place  of*  landing,  that  the  carrier  is 
entitled  thereby,  to  pro  rata  freight.  All  the  grounds 
taken  in  this  case  are  therefore  resolvable  into  one  (viz  :) 
whether  there  was  such  an  acceptance  of  the  cotton,  taken 
on  freight  by  the  defendants,  at  the  Island  of  Beaufort,  as 
entities  the  plaintiff  to  this  compensation  ?  Under  this 
view,  it  would  seem,  that  a  Jury  were  alone  the  Judges 
ef  the  fact ;  and  having  by  their  verdict  allowed  pro  rata 
freight  to  the  plaintiff  in  this  case,  that  verdict  cannot 
and  ought  not  to  be  disturbed ;  unless  it  clearly  appears 
to  have'  been  found  against  the  weight  of  testimony. 
That  it  is  legal  to  allow  pro  rata  freight  where  there  has 
been  an  acceptance  of  the  goods  by  the  owner,  is  not 
here  made  a  question;  nor  will  it  be  contended,  that  if 
the  'goods  were  actually  accepted,  that  the  carrier  was 
under  any  obligation  on  the  raising  of  the  Embargo,  to 
proceed  with  them  to  the  original  port  of  destination. 
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This  is  therefore  a  question,  which  can  derive  no  advan- 
tage from  the  adduction  of  authorities ;  unless  indeed  by, 
way  of  precedent  to  show  what  other  Juries,  have  thought 
in  dubious  cases  ;  and  even  *h$n  could  not  authorise  this 
Court  to  set  aside  a  verdict  on  a  question  of  fact  depepd- 
ant  for  its  decision  on  its  oytrn  peculiar  circumstances.     I 
will  therefore  look  at  the  facts,  and  endeayor  to  ascertain 
whether  the  weight  of  testimony,  in  favour  of  the.  goods 
not  having  been  accepted,  greatly  preponderated,     J5ut? 
before  I  do  so,  I  will  remark,  that  in  every  contract  of 
this  kind,  it  seems  but  equitable,    (whatever  decisions- 
may  have  said  to  the  contrary)  that  in  a  game  of  hazard 
like  the  present,  mutually  undertaken,  and  with  a  view  tQ 
the  advantage  of  both  parties,  in  case  of  discomfiture,  the 
loss  qf  the  enterprize  ought  not  to  devolve  on  the  carrier 
alone.     Indeed,  on  an  emergency  so  dangerous  as  the 
transportation  of  goods,  at  die  time  of  this  undertaking, 
it  can  hardly  bp  conceived,  that  it  did  not  enter  into  the 
contemplation  of  the  contracting  parties,  that  if  the  voy*  - 
age  was   defeated,    still  the  carrier  should  be   allowed 
something  by  way  of  retribution  for  his  trouble.     I  am 
aware  of  the  general  doctrine,  that  to  entitle  the  carrier 
,  to  freight,  the  contract  must  be  fulfilled  on  his  part,  by 
delivering  the  goods  at  the  port  of  destination*     But  as 
every  general  rule  is  said  to  admit  of  an  exception,  so  I 
think    there  may  be  cases  of   contracts  of  this  nature, 
where   supervenient  causes  would  sanction  a  departure 
from  the  general  law,  and  entitle  the  carrier  to.  compensa- 
tion, although  the  contemplated  voyage  qnd  undertaking 
had  been  frustrated. 

In  the  present  case,  the  owner  of  the  goods,  on  receiving 
information  of  the  detention  of  the  vessel  by  authority  of 
the  general  government,  seemed  to  have  declined  the  wish," 
that  the  voyage  should  be  prosecuted.  Danger  awaited 
the  enterprize.  It  was  then  they  should  have  insisted  on 
the  fulfilment  of  the  contract,  and  directed  that  the  carrier 
should,  in  despite  of  authority,  endeavour  to  force  his 
way  to  the  desired  port  of  destination.    But  this  was 
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promptly   abandoned,  and  explicitly   so,  on  their  part* 
The  answer  they  returned,  was  to  bring  the  goods  back. 
Did  this  look  like  a  determination  on  their  part,  that  die 
voyage  should  go  on  ?  And  if,  under  this  requisition  of  the 
defendants,  the  carrier  had  found  it  practicable  to  return, 
and  acting  under  the  authority  and  directions  of  the  de- 
fendants, had  sailed  back  to  the  port  of  Charleston,  would 
he  not  in  justice  have  been  entitled  to  pro  rata  freight  ? 
The  carrier  asks,  what  am  I  to  do?  The   vigilance  of  the 
general  government,  and  its  determination  to  prevent  any 
thing  like  illicit  traffic,  has  arrested  me   in  my  course* 
Dangers  await  the  enterprize   on  all  sides.  '  lie  does  not 
say  indeed,  shall  I  endeavour  to  out  wit  thefts  and  get 
there  at  all  hazards ;  but  this  may  be  implied  from  a 
liberal  construction  of  the  enquiry.     The  owners,  under 
existing  circumstances,  required  the  cargo  to  be  brought 
back ;   then  the   design  of  sending  it  to  Amelia  was  un- 
equivocally relinquished,  and  there  is   no  colourable  ex- 
cuse for  the  pretence  at  this  time,  that  their  intention  was, 
on  the  embargo  being  raised,  to  insist  on  the  fulfilment  of 
the  contract  by   the  carrier.      On   receiving  the  second 
communication  from  the  carrier,  that  he  was  not  permit- 
ted to  return,  and  that  the  goods  must  of  necessity  be 
landed  in  ten  days,  he  was  informed  by  the  owners,  that 
he  might  leave  the  cargo  at   Beaufort,  with  one  Francis 
Anone.     Anone  did  receive  and  store  the  same,  and  gave 
to  the  carrier  a  receipt,  that  the  goods  had  been  received  by 
him.  Here  then  was  an  acceptance  of  the  goods  by  Anone, 
as  the  agent  of  the  owners,  evidenced  by  a  receipt  taken. 
But  it  is  said,  that  this  acceptance  is  to  receive  a  quali- 
fied construction ;  that  it  was  to  keep  pace  with  the  embargo, 
and  end  at  the  same  time. '    That  the  prosecution  of  the 
voyage  was  still  contemplated  by  the  owners,  when  it  could 
be  done,  and  that  as  the  carrier  had  intermediately  dis- 
qualified himself  from  fulfilling  the  contract,  by  the  sale  of 
his  schooner,  he  had,  thereby,  forfeited  all  right  of  demand 
for  freight,  as  it  was  then  out  of  his  power  to  carry  the 
contract  into  execution.     Whenever  goods  are  delivered 
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< 

and  accepted,  freight  is  due,  (Abbot,  282,  Pinto  vs.  At- 
water.    1  Day's  Rep.  201.    Cain.  Ca.  21.) 

I  am  decidedly  of  opinion,  that  the  delivery  to,  and  ac- 
ceptance by  Anone,  under  the  order  of  the  defendants,  is 
and  ought  to  be  as  effectual  in  law,  as  if  the  goods  had  been! 
received  and  accepted  by  the  owners  themselves  at  Beau- 
fort. It  was  for  their  interest,  that  they  should  be  safely 
landed  and  stored  there,  and  they  gave  directions  accord* 
ingly.  In  every  point  of  view,  I  think  the  demand  for 
freight  pro  rata,  was,  under  the  circumstances  of  the  case, 
strictly  legal  and  justifiable; 

The  vis  major,  so  often  spoken  of  during  the  present 
term,  has  countenanced  those  views  of  gain  which  were 
expected  to  be  reaped  by  a  voyage  to  A&elia  Island,  and 
the  owners  were  no  doubt  pleased,  that  the  property  had 
been  safely  stored  with  Mr.  Anone,  their  agent  at  Beau- 
fort, pursuant  to  their  order.  I  am  not  able  to  discover 
how  the  permission  to  leave  the  cargo  with  Anone  should 
be  considered  in  the  light  of  an  accommodation  to  the 
plaintiff.  Why  the  plaintiff  should  have  delayed  the  exhi- 
bition of  a  demand  for  pro  rata  freight,  I  know  not.  It 
may  be,  that  he  thought  it  could  not  be  recovered,  as  has 
been  contended.  >  But  the  law  will  excuse  this  delay,  if 
founded  in  a  misapprehension  and  ignorance  of  his  right 
to  pro  rata  freight.  But  why  he  did  not,  is  matter  of 
conjecture  and  doubt ;  that  he  is  entitled  to  recover,  is  to 
my  mind  evident* 

I  am  of  opinion,  that  the1  defendants  should  fail  in  their 
motion,  and  that  the  verdict  should  stand* 

Justices  Cokock  and  Johnson^  concurred. 

r 

Mr.  Justice  Cheves  dissented  in  the  following  words  z. 

On  the  general  question  of  law  in  this  case,  the  counsel 
have  not  differed.  According  to  the  authorities,  the  gen- 
eral rule  is,  that  the  ship  owner  is  entided  to  no  freight 
under  the  original  contract,  unless  the  goods  be  delivered 
at  their  ultimate  destination ;  or,  unless  he  be  prevented 
from  delivering  them,  by  the  act  of  the  owner  of  the 
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goods,  (Luke  vs.  Lyde,  2  Burr.'  882.  Cook  vs<  Jennings^ 

7  T.  R.  379.  Mulloy  vs.  Backer,  5  East  321.  Liddard 
vs.  Loperr  10  East  526.)  Bat  if  the  ship  owner  volun- 
tarily deliver  them  to  the  owner  of  the  goods,  and  the 
bitter  voluntarily  agree  to  accent  them,  at  an  intermediate 
port  or  place,  pro.  rata  freight  will  be  due.  But  so  per-, 
fcctly  indivisible  is  the  original  contract  considered,  that 
it  is  not  at  all  the  foundation  of  the  claifn  for  pro  rata, 
freight.  .This  is  due  on  a  new  implied  contract*  (Cook, 
vs.  Jennings,  Mulloy  vs.  Backer,  Liddard  vs.  Lopcr.) 
A  necessary  ground  of  this  implied  contract  is  the  volun- 
tary acceptance  of  the  goods  by  the  owner ;  for  he  may 
hold  the  ship  owner  to  his  original  contract,  if  he  please, 
however  onerous  the  obligation,  may  be ;  nor  will  an  Em- 
bargo dissolve  the  contract,  (Hadley  vs.  Clarke  &  others, 

8  T.  Rep.  2BS.) 

It  is  said,  that  the  foundation  of  this  new  implied  con- 
tract need  not  be  a  beneficial  service  ;  and  that,  though  in 
the  case  before  us,  the  freight  from  Beaufort  to  St.  Mary's, 
would  have  been  greater  than  from  Charleston  to  St.  Ma- 
ry's, (and  I  think  this  was  undeniable)  the  plaintiff  was 
entitled  to  recover  pro  rata  iteneris.  This  appears  to" 
accord  with  the  fact  in  the  case  of  Luke  vs.  Lyde,  for  it 
iis  there  stated,  that  "  the  freight  from  Biddeford  to  Lis- 
bon was  higher  than  from  Newfoundland  to  Lisbon."  I 
do  not  know,  however,  that  this  point  is  to  be  considered 
as  settled;  It  was  no't  expressly  declared  in  Luke  vs. 
Lyde.  The  doctrine  on  this  subject  was  then  new.  Lut- 
wytche  vs.  Gray,  and  Luke  vs.  Lyde,  have  laid  the  foun- 
dation of  it.'  The  latter  case  has  been  found  to  require 
explanation,  on  other  points,  and  it  may  require  it  in  this. 
In  the  case  of  Mulloy  vs.  Backer,  (5  East  322,)  Lord  Ellen- 
borough  admits  this  point  hypothetically.  He  says, "  there 
(in  Luke  vs.  Lyde,)  it  seems  an  implied  contract  was 
raised,  if  not  on  the  ground  of  beneficial  service,  at  least, 
on  the  ground  of  labour  performed  by  the  plaintiff."  Mr. 
.Justice  Le  Blanc,  in   the  same  case,  (Id.  324,)  says,  it 

vrvts  put  on  the  footing  that  the  plaintiff  might  recover 

18 
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upon  an  implied  assumpsit  for  a  benefit  already  conferred 
on  the  defendant,  which,  in  that  case,  was  implied  from 
the  acceptance  of  the  goods  by  the  defendant ;  and  I  do 
not  know,  that  it  has  been  .any  where  expressly  said  or 
determined,  that,  in  the  absence  of  a  beneficial  service, 
this  contract  will  be  implied*  If  not,  the  question  would 
seem  open  for  the  operation  of  general  principles*  It  is 
admitted,  that  labour  performed,  by  an  express  or  even 
an  implied  recfuest,  though  not  beneficial,  will  lay  the 
foundation  of  an  implied  assumpsit ;  but  there  is  no  such 
request  in  the  case  we  are  considering^  and  I  am  not 
aware  of  any  case,  where  an  implied  assumpsit  can  be 
.  raised  without  a  request,  expressed  or  implied,  and  with- 
out the  performance  of  a  beneficial  service. 

It  would  seem,  that  a  request  is  the  foundation  of  every 
implied  assumpsit,  and  that  when  it  is  not  express,  it  is 
implied  from  the  same  benefit  or  duty  affecting  the  person 
who  is  supposed  to  promise.  But  the  principle  we  are 
called  upon  to  admit,  seems  to  be  no  less  than  that  a  com- 
pensation for  labour  performed  without  request,  shall  be 
recovered  by  a  person  failing  to  perform  a  contract,  for  an 
injury  done  from  the  person  injured.  Suppose  goods 
landed  on  a  remote,  uninhabited  Island,  which  happens  to 
be  in  the  course  of  the  voyage,  from  which  it  would  be 
very  expensive  and  difficult  to  remove  them,  still,  on  this 
principle,  freight  pro  rata  iteneris  would  be  doe.  This 
seems  impossible,  yet  the  case  differs  from  that  before  us 
only  in  degree.  In  principle  they  are  the  same.  The* 
injury  in  the  lattef  is  only  not  so  great. 

Implied  contracts  are,  **  such  as  reason  and  justice  die* 
late."     3  Black.  Com.  159. 

It  is  presumed,  rt  that  every  man  has  enjgaged  to  per- 
form what  his  duty,  or  justice  required."     lb.  162. 

On  these  principles,  a  contract,  it  wtmld  seem,  cannot 
be  raised  in  the  case  we  are  considering.  It  is  impossible 
to  convert  the  original  contract  into  a  request  to  perform 
the  alleged  labour.  It  would  more  justly  be  considered  a. 
request  not  to  perform  it.    So  true  is  this,  that  in  the  par  * 
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ticufcr  case  before  us,  the  defendants  requested  that  their 
goods  might  be  brought  back  to  the  port  where  they  were 
laden.     Nor  can  the  acceptance  by  the  owner  of  the  goods, 
I  think,  be  viewed  as  an  acknowledgement  of  any  benefit 
received.     I  am  -aware,  that  Mr.  Justice  Le  Blanc  says, 
in   Mulloy  vs.  Backer,  5  East,  324,    that  in  Luke  vs. 
Lyde,  this  benefit  was  implied  from  the  acceptance  by  the 
owner  of  the  goods.      But  it  was  evident,  he  was  only 
labouring  to  afford  an  explanation  of  the  principle  of  Luke 
vs.  Lyde,  as  lord  Ellenborough  had  done  before,  in  the 
/same  case,  and  did  not  intend  to  add  to  the  authority  of 
that  case  on  this  point.     In  the  very  next  sentence,  he  en* 
quires  whether,  in  the  case  before  him,  a  benefit  had  been 
enjoyed  ;  and  he  puts  the  implied  contract  on  the  benefit 
received,  where  it  ought  always  to  rest.     Now,  if  this  be 
the  principle,  the  question  ought  to  be  at  an  end ;  for  al- 
though, in  Luke  vs.  Lyde,  as  a  matter  offacty  this  benefit 
was  wrongly   inferred,  it  would  be  paying  more  than  an 
idolatrous  veneration  to  the  authority  of  that  case  to  draw 
such  an  inference  in  all  other  cases  against  the  fact.     All 
that  can  be.  fairly  implied  from  the  acceptance  of  the  owner 
of  the  goods,  (which  must  always  be  by  the  consent  of  the 
ship  owner,  or  he  will  be  entitled  to  his  full  freight,  unless 
he  has  forfeited  his  right  to  it  by  misconduct,)  is  the  dis- 
solution of  the  original  contract.     It  may  contribute  to  lay 
the  foundation  of  the  implied  assumpsit,  to  pay  pro  rata 
freight,  according  to  the  benefit  received,  but  cannot  be 
considered  as  furnishing  evidence   of  a  benefit  received, 
especially  where  it  cannot  be  denied,  that  an  injury  was 
done. 

On  the  whole,  I  am  not  satisfied,  that  any  freight  can  be 
recovered  in  this  case,  supposing  the  acceptance  of  the 
goods  by  the  defendants  at  Beaufort  to  have  been  volun- 
tary, and  with  a  view  to  dissolve  the  original  contract ; 
because,  the  delivery  at  Beaufort  was  not  a  benefit,  but  an 
injury  to  them.  But  if  the  law  should  be  otherwise,  I  am 
quite  satisfied,  that  the  delivery  at  Beaufort  was  an  act  of 
necessity j  and  that  the  concurrence  of  the  defendants,  in 
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this  act  of  necessity,  was  an  act  of  favour  and  indulgence 
to  the  owner  of  the  vessel.  That  it  was  not  intended  tb 
dissolve  the  original  contract  of  affreightment,  but  merely 
to  give  their  sanction  to  the  mode  in  which  the  captain  ot* 
the  vessel  should  make  a  deposite  of  these  goods  while  the 
embargo  should  subsist,  which  was  an  act  of  absolute  ne- 
cessity on  the  part  of  the  ship  owner, 

Mr.  Justice  Nott  concurred  with  Mr.  Justice  Cheves. 

Simons,  for  the  motion. 
Hunt)  contra. 

fa, J  Abbot  on  Shipping,  Judge  Story's  Ed.  2f2,  274,  in  note,  270, 
Art.  5,  294.     Friends,  Creighton,  Edwards  Adm.  Rep.   246,  Lex.  Mey. 

c 

Amer.  204.    Molloy,  b.  2,  c.  4,  s.  16. 

Vide  the  Racehorse,  White,  Master,  3  Rob.  Ad.  Rep.  86 — Also,  the 
Martha,  Martin,  Master,  do.  90,  in  Note.  And  the  Hoffhung,  Rask, 
Master,  6,  do.  231,  respecting  freight,  in  the  Court  of  Admiralty,  in, 
cases  of  capture,  &c.  .  R. 


William  Seabrook  vs.  James  King. 

A  right  of  way  must  be  by  grant  or  prescription,  and  convenience  gives 

fco  right.  * 

A  HIS  was  an  action  of  trespass,  brought  by  the  plain- 
tiff, the  owner  of  a  tract  of  land  on  Slan's  Island,  against 
the  defendant. 

It  appeared,  that  a  path  way  had  been  opened  from  the 
plantation  of  the  plaintiff  to  a  creek  dividing  Slan's  arid 
Burden's  Islands.  Defendant  finding  this  path  convenient 
to  him,  (he  having  a  plantation  on  Slan's  Island,  and 
residing  himself  on  Barden's  Island,)  made  use  of  it. 
The  plaintiff,  from  existing  circumstances,  interdicted 
tf\e  use  of  this  way  to  the  defendant,  which,  not  being 
regarded  by  him,  and  interposing  the  claim  of  a  right  of 
way  there,  the  present  action  was  brought  for  a  trespass  q^ 
the  land  of  the  plaintiff. 
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The  case  was  tried  before  Mr.  Justice  Johnson,  and  a 
great  mass  o/  testimony  was  gone  into,  in  relation  to  this 
path  way ;  the  length  of  time  it  had  existed ;  the  uses  for 
Which  it  was  originally  designed  ;  the  convenience  which 
it  afforded  the  defendant  in  getting  to  his  plantation ;  trie 
circuity  of.  route  which  an  interdiction  of  its  use  would 
occasion  to  the  defendant,  &c.  It  was  not  pretended,  that 
this  road  had  been  established  by  an  order  of  the  Board  of 
Commissioners  of  roads*  The  opinion  of  the  Presiding 
Judge  was,  that  the  defendant  had  not  established  a  right 
pf  way  by  prescription  ;  nor  that  he  had  so  used  it  as  that 
a  grant  of  the  right  could  be  presumed.  That  it  appeared 
to  have  been  intended  for,  and  originally  used  as  a  mar- 
ket landing  for  the  plaintiff's  plantation ;  but  that  the  Jury 
had  a  right  to  draw  a  different  conclusion  if  they  thought 
proper,  and  might  presume  a*  grant  of  the  use  pf  this  road. 
And  after  a  variety  of  pertinent  and  judicious  observations 
made  to  the  Jury,  concluded  by  saying  to  them,  that  if 
the  defendant,  under  the- circumstances  of  the  case,  would 
suffer  greater  inconvenience  and  injury  without  the  use  of 
this  road,  than  the  plaintiff  did  by  permitting  him  to  enjoy 
it,  they  would  be  authorized  to  find  for  the  defendant* 
The  Jury  did  so  accordingly. 

JMr.  Justice  (pqntt  delivered  the  opinion  of  the  Court. 

^his  case  was  brought  up  on  a  motion  for  a  new  trial, 

on  the  ground  of  misdirection,  and  I  am  of  opinion  that  it 

shoinld  be  allowed.     The  Jury  had  certainly  no  discretion 

to  givjve  to  the  defendant  this  right  of  way,  on  the  ground 

of  convenience.     The  plaintiff's  rjght  of  sole  enjoyment 

is  steacf  /ast  and  firm,  unless  the  road  had  been  established 

by  kw,  .  or  claimed  by  prescription.     And  as  the  Jury 

were  proL^ably  influenced  in  finding  their  verdict,  by  that 

part  of  the V    °harge  which  related  to  the  convenience  of  the 

parties.    I        am  of  opinion,    that  a  new  trial  should  be 

allowed. 

Justices  Col  accvcc/&,  Nott  and  Cheves,  concurred, 
he  a 

Richardson  fi  witittorney-General,  for  the  motion. 

%»,  contra. 
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John  Barnard  9?..Sa  Mitel  Yates,  Junior. 

/A  sound  price  requires  a  sound  commodity.    Ca*J 

In  no  case  ought  a  contract  to  be  enforced,  where  the  contracting  par* 
ties  have  entered  into  it,  under  a  misapprehension  and  ignorance  of 
such  defects  as  would  have  prevented  the  contract,  had  the  defects 
been  known  at  the  time. 

JLhIS  was  an  action  of  assumpsit,  on  a  Promissory 
Note  for  Si  825. 

The  Note  was  admitted  by  the  defendant.  A  defence 
very  common  in  our  Courts,  was  gone  into  by  the  defend- 
ant, that  the  Note  had  been  given  for  a  commodity  which 
had  been  misconceived  by  him,  at  the  time  of  sale ;  that 
there  were  defects  incident  to  it  which  would  justify  a 
recision  of  the  contract ;  at  any  rate,  a  considerable 
diminution  in  the  price  agreed  to  be  paid  for  it.  In  one 
word,  that  he  had  paid  a  sound  price  for  an  unsound 
commodity. 

It  appeared  in  this  case,  that  the  plaintiff,  an  inhabit- 
ant of  Boston,  had  consigned  a  certain  article  in  barrels 
to  a  Mr.  Edmundson,  a  respectable  citizen  of  Charles- 
ton, for  sale.  ft  was  called  and  considered  as  being 
Blubber  Oil ;  and  was  sold  by  Mr.  Edmundson,  the  con- 
signee and  agent  of  the  plaintiff,  to  the  defendant,  at  the 
rate  of  $25  per  barrel.  The  note  in  question  was  giVen  to 
secure  the  payment. 

Mr.  Edmundson  was  called  as  a  witness  by  the  defend- 
ant.    He  proved,  that  in  the  month  of  January  -■> — ,  he 
received  a  note   from   the  defendant,  which  expiLressetJ  a 
wish  to  purchase  some  Oil  of  him.     That  he  3edl' ined  sell- 
itig^  until  the  Witness  and  defendant  should  b<#  -)th  see  iu 
That  it  was  examined  by  them,  and  both  pronr    junccd  it  to 
!:e  bad  Oil.     The  defendant,  notwithstanding        offered  him 
S30  per  barrel,  which  he  refused  to  take,  V-'tJunVing  from 
the  ready  offer  of  the'defendant,  that  the  a" '.     t-lCje  was  worth 
more.     The  defendant  said  it  was  worth*    *     re;  that  more 
cotcld  be  got  for  it;    and  requested  t>*         refusal-    They 
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agreed  to  consult  Tanners  as  to  the  value.     The  witness 
told  the  defendant,  that  the  Tanners  wanted  a  part  of  it, 
but  that  he   had  refused   to  retail  it.      That  they  had 
i    objected  to  its  quality  and  price.     That  a  Mr.  Dubose 
had  offered  J540  per  barrel  for  eight  or  ten  barrels,  if 
allowed  to  pick  them.     That  after  this,  the  witness  called 
on  the  defendant,  who  declined  giving  him  an  answer , 
till  he  had  made  further  enquiry.   That,  in  the  mean  time, 
the  defendant  frequently  examined  it,  and  declined  giving 
the  price  he  had  at  first  offered.     He  said,  the  oftener  he 
looked  at  it,  the  less  he  liked  it.     Witness  replied  he  was 
aware  of  it ;  that  it  was  very  bad  Oil,  and  therefore,  he 
wanted  to^sell  it.     The  defendant  got  a  Mr.  Timmons  to 
examine  it,  and  then  offered  $25  per  barrel,  but  said  the 
barrels  must  be  filled  up,  and  the  time  of  payment  pro- 
longed.    The  terms  proposed  were  agreed  to  by  the  wit- 
ness, and  the  contract  was  closed.     The  defendant  took  it 
away.      Mr.  Edmundson  also  proved,    that  the  article 
remained  on  the  wharf  seven  or  eight  days,  during  which 
time  the  defendant  had  examined  it  attentively  ;  tried  if 
h  would  burn,  and  found  it  would  not.     The  witness  said, 
that  the  article  had  been  invoiced  as  Blubber  Oil.     That 
the  invoice  had  been  shown  to  the  defendant,  wherein  it 
was   priced  at  %5  per  barrel.     The  defendant,  he  said, 
had  before  bought  of  him  Tanner's  Oil  at  847  per  barrel, 
and  he  told  the  witness,  that  he  intended  this  for  Tanners. 
The   sale  was  made  in  January,  and  the  witness  heard 
no  objections  till  March  following,  when  the  defendant 
showed  him  a  letter,  which  he  had  received  from  a  gentle- 
man who  had  bought  some  of  it,  stating,  that  it  had  injur- 
ed his  leather,  and  that  he  would  return  the  balance.    The 
defendant  then  caused  a  survey  to  be  made  of  the  article 
by  Tanners,  who  pronounced  it  to  be  "  Gurry  or  Blub- 
ber.,r    The  witness  sent  this  survey  on  to  the  plainth% 
with-  an  account  of  the  transaction,  who,  in  his  answer, 
declined  any  accommodation.     The  defendant  then  ten- 
dered back  the  article  to  the   witness,  who   refused  to 
receive  it.  The  witness  said,  he  did  not  know  the  quality 
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of  the  article,  or  its  uses.  That  the  defendant  told  hifft 
he  bought  it  for  Tanners.  The  bill  of  patctls  taikd  it 
Oil.  It  rvas  made  out  by  a  young  man  in  the  store,  xvho 
did  not  know  the  difference.  The  defendant  had  disposed 
of  a  part  at  $50  per  barrel,  which  had"  been  returned  on 
his  hands.  Defendant  refused  to  store  it,  and  informed 
the  witness,  that  if  he  did  not  take  it  back  he  would  send 
it  to  vendue.  Oil  at  that  time,  the  witness  said,  was 
scarce  and  high. 

Colonel  Rouse  vfras  sworn.  He  said  that  he  had  ex- 
amined the  oil,  as  it  was  called,  and  found  no  oil.  It  was 
Blubber.  That  it  is  never  barreled,  except  for  deception*  ■ 
That  a  barrel  of  it  would  not  do  more  than  half  a  gallon  of 
oil.  That  Blubber  and  Blubber  Oil,  are  distinct  articles. 
That  Blubber  Oil  was  then  worth  gGOper  barsel.  That 
Train  and  Blubber  Oil  are  the  same.  That  he  would  not 
give  a  dollar  a  barrel  for  that  sold  the  defendant.  Some 
of  it,  he  said,  was  worth  two,  and  some  three  dollars  per 
barrel. 

Mr.  Toomer  proved,  that  the   Tanners  would  not  buy 
it,  and  that  it  had  been  sold  for  a  dollar  a  barrel. 

It  was  also  proved,  that  what  the  defendant  had  sold, 
had  been  returned  on  his  hands. 

On  this  testimony  5  the  Presiding  Judge,  Mr.  Justice 
Ifott,  stated  to  the  Jury,  that  to  entitle  u  the  defendant  to 
a  recision  of  the  contract,  there  must  be  either  a  latent 
defect  in  the  article  itself,  by  which  the  defendant  was 
deceived,  of  a  misrepresentation  by  the  plaintiff  or  his* 
agent.  That  with  regard  to  the  first,  there  was  none ;  be- 
cause the  defendant  had  examined  it  fully  and  thoroughly. 
That  there  had  been  no  misrepresentation  in  the  agent, 
who  had  exhibited  more  than  ordinary  candor  and  fair- 
ness in  the  transaction.  That  there  was  none  in  the  prin- 
cipal; for  the  invoices  had  been  exhibited,  and  although 
it  was  there  called  Blubber  Oil,  that  was  not  conclusive 
evidence  oi fraud. 

1st.  Because  the  invoices  were  not  intended  to  be 
shown,  and  therefore  could  not  be  intended  to  defraud. 
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2nd*  That  Blubber  Oil  was  the  most  popular  and  usual 
name — And 

3dly.  Because  the  price,  annexed  must  have  shown,  that 
it  was  used  in  its  vulgar,  and  not  in  its  technical  sense.  In 
short,  the  charge  was  directly  in  favour  of  the  plaintiff's 
right  to  recover  the  full  amount  of  the  note.  The  Jury 
however,  upon  the  evidence  given,  found  for  the  plaintiff, 
S400  only. 

Plaintiff  now  appealed  to  this  Court  for  a  new  trial,  on 
the  following  grounds. 

1st.  Because  it  was  clearly  proved,  that  the  defendant 
purchased  the  Oil,  after  repeated  examinations,  at  his  own 
price,  and  with  a  full  knowledge  of  its  quality,  as  far  as  his 
information,  and  that  of  his  friends  extended,  and  was  con- 
sequently bound  to  pay.  his  note. 

,  2nd.  Because  there  was  no  fraud  practised  on  the  de- 
fendant, the  sale  being  conducted  openly,  and  after  much 
examination,  investigation  and  scrutiny. 

3d.  Because  the  verdict  was  contrary  to  law,  evidence 
and  his  Honor's  charge. 

Mr.  Justice  Gantt  delivered  the  opinion  of  the  Court. 
'  The  grounds  taken  are  substantially  the  same,  and  need 
not  to  be  separately  commented  upon.  I  will  premise, 
that  whatever  differences  of  opinion  may  formerly  have  ex- 
isted as  to  the  rule  which  ought  to  govern  in  cases  of  this 
description,  there  remains,  at  present,  no  doubt  upon  the 
subject.  Our  decisions,  for  a  series  of  years,  have  been, 
and  I  trust  for  the  honor  and  advantage  of  the  state,  will 
ever  continue  to  be  governed  by  the  Civil  Law  maxim,  \ 
u  that  a  sound  price  requires  a  sound  commodity."  It . 
cannot  be  doubted,  but  that  attempts  have  too  often  been 
made  to  introduce,  as  coming  within  the  purview  and 
meaning  of  this  maxim,  cases  founded  on  mere  inadequacy 
of  consideration,  in  contracts  where  all  imaginable  fair- 
ness has  been  observed,  and  where  the  purchaser,  with  a 
full  and  perfect  knowledge  of  the  true  nature  and  quality 

of  the  thing  sold,  has  nevertheless  agreed  to  give  more 

19 
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than  it  was  worth.  And  from  a  mistaken  apprehension  of 
the  true  nature  of  the  maxim,  others  have  endeavoured  to' 
evade  the  payment  of  their  debts,  where  the  thing  pur- 
chased turns  out  not  to  answer  those  speculating  views, 
which  led  tnem  to  contract  for  it.  From  considerations 
of  this  kind,  complaints  have'  been  uttered  against  the 
adoption  of  the  Civil  Law  maxim,  as  a  proper  and  correct 
rule  of  decision.  It  has  been  thought  to  have  opened  a 
door  for  endless  litigation,  and  that  no  person  is  safe,  who 
enters  into  a  contract,  however  correct  in  the  transaction, 
if  it  should  eventually  appear,  that  the  contracting  parties 
had  not  placed  themselves  upon  a  perfect  footing  of  equal- 
ity in  point  of  value.  But  the  perversion  and  abuse  of  a 
rule  is  no  argument  against  its  intrinsic  excellence  and 
worth.  To  the  sound  discretion  of  a  Court  and  Jury  it 
belongs,  to  draw  the  proper  discrimination  between  cases 
which  do,  and  such  as  do  not  come  within  its  meaning  and 
efficacy.  And,  if  in  any  instance,  the  rule  has  been  ren- 
dered subservient  to  the  purposes  of  chicanery  and  dis- 
honesty on  the  part  of  purchasers,  it  must  be  attributed  to 
extrinsic  circumstances,  not  within  the  controul  of  any 
human  tribunal. 

Perhaps  it  may  be  proper  here  to  remark,  that  a  great 
deal  of  the  complexity  which  arises  in  actions  bottomed 
upon  the  adopted  principle  of  the  Civil  Law,  and  defences 
made  under  it,  emanates  from  the  unceasing  endeavours 
made  by  ingenious  and  able  counsel,  to  apply  indiscrimi- 
nately those  rules  of  decision  observed  in  the  English 
Courts,  which  have  been  exploded  here;  rules,  which 
have  been  thought,  unjust  in  thertlselves,  and  demoralizing  * 
in  their  effects  upon  society.  Tliose  rules  have  been  relied 
upon  in  the  present  case.  It  has  been  argued,  that  the 
defence  set  up  in  this  action,  is  analogous  to  the  action  on 
the  case,  in  nature  of  deceit,  in  England.  But  can  it  for  a. 
moment  be  seriously  contended,  after  the  repeated  trials 
which  we  have  had  in  our  Courts  on  the  subject  of  implied 
warranty,  under  the  adopted  maxim  here,  that  we  are 
bound  by  those  strict  and  rigid  rules  which  govern  in  th^ 
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action  alluded  to  in  England  ?  There,  if  an  article  is  sold 
as  sound;  which  the  seller  knew  to  be  otherwise,  the  plain- 
tiff, in  an  action  brought  for  the  imposition,  must  aver  in 
his  declaration,  the  knowledge  of  the  seller,  or  as  it  is  tech- 
nically expressed,  the  scienter.     The  case  of  the  Bezoar 
Stone,  Chandelor  vs.  Lopus,  Cro.  Jac.  4,  Quoted  by  the 
plaintiff's  counsel,  may  be  taken  as  an  example,  that  such 
is  the  law  there.    The  Goldsmith,  in  that  case,  was  skilled 
in  articles  of  that  description*      He  had  imposed  on  the 
plaintiff,  one  which  he  affirmed  at  the  time  of  the  sale  to 
be  a  Bezoar  Stone ;  it  was  purchased  as'  such  from  a  con- 
fidence reposed  in  the  integrity  and  truth  of  the  seller, 
whereas  ft  was  not  so.     The  plaintiff  failed  to  recover,  be- 
cause he  had  not  averred  in  his  declaration,  that  the  Qold- 
smith  knew  i.t  not  to  be  a  Bezoar  Stone,  or  that  he  war- 
ranted  it  to  be  such;  and  this  essential  part  of  the  decla- 
ration must  be  strictly  proved  on  the  trial.     The  mind  of 
every  honest,  upright  man  revolts  at  such  a  doctrine ;  and 
I  think  I  may  confidently  assert,  that  such  is  not  the  law 
here.     In  England,  a  buyer  must  indeed,  for  his  own  se- 
curity, be  upon  the  alert,  and  wonderfully  dexterous  and 
circumspect  in  detecting  the  thousand  little  tricks  and 
villainies  which  the  crafty  and  designing  are  capable  of 
practising  on  the   unsuspecting  and  unwary,   else  he  can 
meet  with  no  redress.    -To  such  a  state  of  things,  they  may 
well  have   for  their  maxim,  "  caveat  emptor."     On  our 
part,  we  have  exchanged  it  for  that  of  caveat  venditor,  and 
in  !>ehalf  of  honesty  and  fair  dealing,  I  would  say,  esto  per- 
petua. 

I  think  it  has  been  truly  observed,  that  it  is  a  disgrace 
to  the  law,  that  such  a  maxim,  as  that  of  u  caveat  emptor" 
should  ever  have  been  adopted.     Judge  Cooper,   in  his 
notes  on  Justinian,  page  610,  has  expressed  his  joy,  that  the 
good  sense  of  the  Carolina  Bench  had  rejected  it.     Whilst, 
therefore,  on  the  one  hand,  a  sense  of  deserved  commen- 
dation, and  the  propriety  of  a  strict  adherence  to  an  adopted 
rule  of  decision,  should  govern  our  future  determinations, 
Wc  must,  on  the  other,  be  careful  to  guard .  against  those 
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practices  of  fraud  and  circumvention  which  dishonest  pur- 
chasers will  sometimes  have  recourse  to,  in  order  that  they 
may  get  rid  of  bargains  which  have  been  fairly  entered 
into,  and  where  there   has  been  no  imposition  practised. 
I  think  it  may  be  laid  down,  however,  as  a  sound  and  cor- 
rect position,   that  in   no  case  ought  a  contract  to  be  en- 
forced, where  the  contracting  parties  have  entered  into  it 
under  a  misapprehension  and  ignorance  of  such  defects  as 
would  have  prevented  the  contract,  had  the  defects  been 
known  at  the  time.     In  such  cases,  the  rule,  thajt  a  sound 
price  requires  a  sound  commodity ,   applies  with  full  force 
and  propriety.     A   rule  that  can  have  no  application  or 
bearing,  where  the  buyer  is   correctly   informed  of  the  true 
nature  and  quality  of  the  thing  purchased,  whatever  may 
be  its  defects,  or  whatever  the  price  agreed  to  be  paid  for 
it.     To  such  cases,  we  must  apply  the  maxim,  that  volen- 
ti nonjit  injuria" 

The  case  of  Whitfield  vs.  M'Leod,  2  Bay  380,  has      % 
been  relied  on,  as  in  point,  to  decide  the  present.     The   v 
Judge  below,  it  seems,  approving  the  argument  of  the  * 
Attorney-General,  in  the  former  case,  and  recognizing  a 
resemblance  in  it  to  this  case,  adopted  it  as  a  part  of  his 
charge.     It  is  always  with  great  deference  and  respect  for 
the  opinions  of  my  brother  Nott,  that  I  undertake  to  differ 
from  him ;  but  I  must  frankly  confess,  that  I  have  not 
been  able  to  trace  a  similitude.     What  were  the  facts  in 
that  case  ?    The  purchaser  critically  examined  the   true 
state  and  condition  of  the  ship.     He  called  to  his  assist- 
ance discernment  and  skill.     The  seller  made  just   and 
true  representations  of  all  the  defects,  and  asked  no  more 
than  what  such  a  vessel  in  such  a  state  was  really  worth. 
There  was  therefore,  no  inadequacy  of  consideration.      It 
was  a  speculation  on  the  part  of  the  buyer,  to  which  he 
was  prompted  by  the  high  price  of  freight.    After  the  pur- 
chase, the  price  of  freight  fell.     The  purchasers  views  of 
gain  could  not  be  realized  to  the  extent  he  had  contempla- 
ted.    The  vessel  being  somewhat  heavv'  on  his  hands_ 
and  as  the  times  had  changed,  he  was  willing  to  change 


January  Term.  149 

yrith  them,  and  endeavored  to  shift  a  burthen  from  his 
own,  upon  the  shoulders  of  an  innocent  and  fair  seller. 
Contrast  the  prominent  circumstances  of  the  two  cases, 
and  there  will  be  found  no  analogy  between  them.  In 
that,  there  was  no  defect,  but  what  the  purchaser  was 
made  acquainted  with.  Here,  both  agent  and  buyer  were 
honestly  mistaken  in  the  nature  and  quality  of  the  thing 
sold.  There,  the  article  was  represented  as  a  ship,  and 
it  was  $o.  Here,  the  article  was  represented  as  being 
Oil ;  purchased  as  such  ;  both  seller  and  buyer  conceived 
it  to  be  so,  bad  indeed  in  point  of  quality,  but  both  believ- 
ed that  it  was  Oil.  For  the  half-worn  ship  only  half  the 
price  of  a  new  vessel  was  paid..  Here,  from  a  misrepre- 
sentation, the  purchaser  was  to  give  twenty-five  times  its 
Value.  There,  the  object  of  the  purchase  was  not 
defeated,  but  by  extrinsic  circumstances ;  here,  the  views 
of  the  purchaser  were  frustrated.  No  Tanner  would  buy; 
although  it  was  bought  as  Tanner's  Oil,  and  intended  for 
their  use  ;  so  expressed  by  the  buyer,  and  so  understood 
by  the  seller.  But  it  has  been  urged,  that  the  defendant 
here  had  every  opportunity  of  ascertaining  the  defects  of 
the  article.  That  he  acted  with  his  eyes  open,  and  that 
if  he  was  not  apprized  of  the  particular  nature  and  quality 
of  the  article,  it  was  his  own  fault ;  and  that  it  is  too  late 
after  a  purchase  made,  under  such  circumstances,  to 
complain.  To  this,  it  may  be  answered,  that  although 
his  eyes  and  those  of  the  seller  were  both  open,  their 
vision  »was  imperfect,  both  saw  darkly.  The  hidden  de- 
fects of  the  article  could  not  be  detected,  but  in  its  use. 
The  disguise  and  art  which  had  been  practised,  to  make 
it  resemble  Oil,  was  effectual  for  a  time. 

And  when,  we  take  into  consideration,  the  positive  tes- 
timony of  Col.  Rouse,  a  gentleman  of  skill  and  probity, 
that  Gurry  or  Blubber  is  never  barreled,  but  for  purposes 
of  imposition  ;  and  recollect,  that  a  certain  portion  of  Oil, 
viz  :  half  a  gallon  to  the  barrel,  was  commixed  with  this 
article,  by  which  the  disguise  could  be  better  supported, 
■I  can,  under  such  circumstances,  entertain  no  doubt,  but 
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that  the  buyer  should  be  exonerated  from  the  payment  of 
the  price  agreed  on.  We  must  not,  by"  bur  decisions, 
countenance  the  indulgence  of  tjie  worst  principles  of  the 
human  heart.  The  basis  upon  which  our  decisions  are 
founded,  is  that  qf  honesty  and  correct  dealing  between 
man  and  man.  One  sanctioned  by  able  Jurists,  and  not 
the  less  to  be  regarded,  from  its  correspondence  with  the 
divine  precept,  "  that  we  should  do  unto  others,  what 
we  would  have  them  do  unto  us.'%  I  would  feign  )iope, 
what  I  fondly  believe,  that  our  citizens  are  not  yet,  hack- 
neyed in  acts  of  deception  and  fraud.  And  I  think  it  a 
dictate  of  both  policy  and  justice  to  educate  and  confirm* 
them,  by  our  decisions,  in  a  continuance  of  honest  deport- 
ment towards  each  other.  Others  too  will  themselves 
be  lead  to  the  practice  of  greater  circumspection  in  their 
intercourse  and  bargains  with  us.  When  an  article  is  sent 
here  for  Oil,  it  ought  not,  on  trial,  to  turn  out  Blubber, 
no  more  than  if  we  purchased  what  is  denominated  nut* 
megs,  they  should  prove,  on  trial,  to  be  wooden  ones. 

The  ingenious  counsel  for  the  plaintiff,  among  other 
illustrations,  to  show,  that  he  was  entitled  to  recover  the 
entire  sum  for  which  his  action  was  brought,  observed, 
that  if  A.  the  owner  of  3  steer,  should  say  to  B.  who 
was  in  want  of  a  milch-cow,  that  he  had  one  for  sale,  and 
B.  after  personal  examination  of  the  steer,  should  never- 
theless buy  the  animal  as  a  cow,  that  he  would  be  bound 
to  pay  the  price  agreed  on.  But  I  hardly  think,  that  an 
action  on  a  note  of  hand  taken  for  the  consideration 
money,  in  such  a  case,  would  be  supported  under  the 
maxim  of  Caveat  Emptor^  in  the  English  Courts.  But  if 
the  money  had  been  paid,  still  in  an  action  brought  for 
the  deceit  with  a  scienter  set  forth  as  required,  the  seller, 
from  the  authority  of  the  case  of  the  Bezoar  Stone,  quoted 
by  the  counsel,  would  be  held  to  the  restoration  of  the 
purchase  money ;  unless  indeed,  they  should  permit  the 
defendant  to  plead  also  a  Sciens  of  the  plaintiff,  for  the 
purpose  of  supporting  the  maxim  of  Caveat  Effiptor  the 
better.     But  if  the  seller,  in  the  case  put  by  the  counsel, 
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should  nave  gone  a  step  further,  and  bestowed  upon  his 
steer,  any  artificial  resemblance,  by  which  he  could  the 
more  readily  impose  upon  the  credulity  of  the  buyer,  the 
case  would  then  be  more  analogous  to  the  one  before  us, 
and  would  leave  no  doubt,  but  the  purchaser  could  be 
relieved  from  so  flagrant  an  act  of  fraud  and  imposition. 
Now  the  small  quantity  of  Oil,  which  was  commixed  with 
the  barreled  Blubber,  makes  this  case  fun  on  u  all-fours" 
with  the  one  supposed,  when  coupled  with  the  addition* 

Thus  Viewing  the  case,  I  think  it  manifestly  appears, 
that  the  exemption  .which  has  been  shown  the  defendant, 
by  the  Jury,  was  founded  on  a  correct  view  of  the  law 
and  the  justice  of  his  defence.  It  is  due  to  the  character 
of  the  agent  to  declare,  in  the  opinion  now  delivered,  the 
entire  conviction  of  the  Court,  that  in  this  transaction  his 
conduct  has  been  perfectly  fair,  and  his  views  upright. 
He  was  deceived  by  the  Invoice  which  had  been  forward- 
ed. The  plaintiff  too  may  have  been  made  the  innocent 
victim  of  another's  fraud  ;  and  it  is  to  be  hoped,  if  such 
should  be  the  fact,  that  the  decision  in  this  cage,  may  lead 
to  a  redress  of  the  injury  and  wrong  which  have  been 
done  to  him. 

The  principles  of  the  civil  law  have  been  referred  to, 
in  the  formation  of  this  opinion,  and  the  following  quota- 
tions are  made  in  confirmation  of  its  correctness.  Domat 
81,  says  u  since  people  buy  a  thing  only  for  its  use,  if  it 
chance  to  have  any  defect,  which  hinders  this  use  or  less- 
ens it,  the  seller  ought  not  to  reap  the  advantage  of  an 
apparent  value,  which  the  thing  sold  seemed  to  have,  and 
yet  had  it  not."  I  will  not  apply  the  evidence  to  this  quo- 
tation from  Uotuat.  The  use  for  which  the  Oil  was  pur- 
chased has  been  already  dilated  upon,  ?,y>d  the  conclusion 
is  irresistible.  Again,  "  where  the  defects  of  the  thing 
sold  were  unknown  to  the  seller,  he  shall  be  bound  not 
only  to  take  back  the  thing,  or  to  abate  the  price,  but 
likewise  to  indemnify  the  buyer,  as  to  the  charges  which 
the  sale  has<put  him  to ;  such  as  expences  for  carriages. 
flie  duties  for  entries,  or  others  of  the  like  nature."     Thi^ 
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would  show,  that  the  verdict  rendered  has  allowed  to  the 
plaintiff  more  than  he  was  entitled  to  receive.  Lastly, 
"  He  who  has  sold  one  thing  foT  another,  whether  he  was 
ignorant  of  the  defect  or  conscious  of  it,  is  bound  to  take 
back  the  thing  or  to  abate  the  price,  and  to  make  good  the 
damages  which  the  buyer  shall  have  suffered,"  This  fits 
so  aptly  the  present  case,  that  comment  is  unnecessary. 
These  quotations  may  serve  as  so  many  texts  which  sellers 
may  resort  to  fof  information,  on  this  important  branch 
of  the  law;  and  if  duly  regarded,  the  happiest  conse- 
quences  may  result.  Our  courts  would  then  be  freed 
from  questions,  growing  out  of  contracts  founded  in  fraud 
and  circumvention.  ' 

I  am  of  opinion,  that  the  plaintiff's  motion  should  fail, 
and  that  the  verdict  should  stand. 

Mr.  Justice  Johnson  concurred. 

Mr.  Justice  Chevcs  : 

I  concur  in  this  opinion1;  because  I  think  the  article  was 
an  article  altogether  different  from  the  article  sold,  and 
of  such  a  nature  as  to  elude  inspection,  except  by  persons 
of  professional  skill,  and  therefore,  that  the  examination 
of  the  defendant  did  not  preclude  him  from  his  defence. 

Prioleau,  for  the  motion. 
Hayne,  contra. 

fa. J  The  civil  law  rule,  in  this  respect,  has  been  adopted  in  this 
State,  in  preference  to  the  English  rule  which  requires  an  express 
warranty ;  Timrod  vs.  Shoolbread,  1  Bay  524.  Lester  vs.  Exors.  of 
Graham,  1  Const.  Rep.  183.    Mitchell  vs.  J.  &  W.  Dubois,  1  Const. 

Rep.  360.  In  c  r\>  ♦  ii*'  'jv  *'  '.vi  iou.  "  '•  \w»».-t.ui  *«ti.  i  .*  p.^vro- 
bation  of  Judgi*  i  <  "••-*,.  o.i^  of  •■  ••<•  ••.  1-'  v v  i-  •  •  «  •  "■  pr  «*r; . 
day,  but  also,  tl  v  .  •  ;..,-•">•.  Hs  .*■••  •  »  -'i  **V'-i!o  .s  •*  -•  v*t  o*  *  *<  %..'. 
sack.  See  Seixa,  vs.  »,-.  ,\  ?  <;AlP.  '*  Rcr-  -»-*  T^n«  \s.  Jat.^,  Tr- 
ior's Rep.  17.  P- 
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Thomas  W.  Price,  Admr.  of  Phillip  S.  Sm'ith,  ads. 
C.  J.  Jenkins,  Exr.  of  John  Jenkins. 

After  the  testimony  on  both  sides  has  been  closed,  and  argument  of 
counsel  commenced,  no  witness  shall  be  examined  whose  testimony 
may  have  been  discovered  since,  though  it  be  ever  so  r..:.  trial. 

"Would  a  new  trial  be  granted  on  such  ground,  query  ?    Cu-J 

JL  HIS  was  an  action  on  a  Promissory  Note  of  Phillip 
S.  Smith  to  John  Jenkins,  for  $3,000,  dated  July,  1810, 
and  payable  at  five  months. 

The  plaintiff  proved  the  note.  The  defendant  alleged, 
that  the  note  was  given  without  consideration,  and  pro- 
bably put  into  the  hands  of  the  payee,  as  the  agent  of  the 
maker,  to  be  paid  over  to  some  third  person.  The  prin- 
cipal circumstances  relied  upon  to  establish  this  defence, 
were,  the  poverty  of  the  payee,  and  that  he  sometimes 
transacted  business  for  the  maker.  On  the  other  hand, 
it  appeared,  that  the  payee  gave  up  much  of  his  time  to 
the  business  of  the  maker. 

After  the  testimony  on  both  sides  had  closed,  and  the 
argument  of  counsel  had  commenced,  it  was  alleged  by 
the  defendant,  that  he  had  discovered,  since  the  testimo- 
ny had  beeri  closed,  a  witness  whose  testimony  was  highly 
material  to  his  defence.  His  counsel  therefore  moved  the 
Court,  to  be  permitted  to  introduce  this  testimony  on  the 
trial ;  but  the  Court  refused  the  motion. 

Verdict  for  the  plaintiff,  and  this  was  a  motion  for  a 
new  trial,  on  the  grounds  - 

1st.  That  the  verdict  was  against  the  weight  of  evi* 
dence. 

2nd.  That  the  Presiding  Judge  erred  in  refusing  to 
suffer  the  evidence,  which  was  discovered  after  the  testi- 
mony on  both  sides  had  been  closed,  to  go  to  the  Jury. 

Affidavits  were  submitted,  in  support  of  the  last  ground, 

proving  the  materiality  of  the  testimony  discovered,  and 

the  fact,  that  it  was  not  known  to  the  defendant,  at  the 

time  he  closed  his  testimony. 

20 
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The  case  was  tried  before  Mr.  Justice  Grimke  at  Colle- 

* 

ton,  in  the  Spring  Term  of  1817. 

Mr.  Justice  Cheves  delivered  the  opinion  of  the  Court. 

The  testimony  on  the  part  of  the  plaintiff  was  perfect, 
and  entitled  nim  to  a  verdict,  unless  the  defendant  made 
out  a  defence  by  sufficient  proof.  The  testimony  adduced 
by  the  defendant,  was  without  precision,  and  remote  in 
its  application  to  the  points  of  the  defence.  It  consisted 
almost  altogether  of  the  circumstance,  that  the  payee  was 
poor,  or  rather  in  embarrassed  circumstances.  It  was 
calculated  to  raise  doubts  in  the  mind ;  but  by  no  means 
to  establish  belief.  If  the  verdict  of  the  Jury  bad  been 
for  the 'defendant,  I  incline  to  think,  it  could  not  have 
been  sustained.  As  it  was  for  the  plaintiff,  of  course,  t 
can  have  no  disposition  to  disturb  it,  on  this  ground. 

It  has  been  long  the  established  practice  of  this  Court, 
riot  to  grant  new  trials,  on  the  ground,  that  parol  evidence 
has  been  discovered  since  the  trial.  All  the  reasons  which 
led  to  this  practice  apply  with  little  or  no  diminution  to 
the  discovery  of  evidence  before  the  trial  was  closed. 
Indeed  it  ought  to  be  considered  as  the  same  ground  ; 
for  were  the  Court  under  any  circumstances,  to  allow  the 
benefit, of  testimony,  thus  discovered,  it  could  only  be 
on  a  motion  for  a  nertv  trial.  The  inconvenience  to  the 
Court,  of  a  practice  which  should  bring  the  question 
before  the  Circuit  Judge,  would  be  enough  to  interdict  it. 
But  besides,  it  would  frequently  be  a  surprise  on  the 
opposite  party,  which  would  be  highly  unjust.  He  pro- 
bably would  regulate  his  testimony  by  that  of  his  oppo- 
nent. He  would  dismiss  his  witnesses,  when  the  testi- 
mony was  closed  in  the  usual  manner;  and  if  allowed  to 
reply,  would  be 'unable,  by  reason  of  their  absence.  IF 
allowed  to  reply,  and  he  should  be  prepared,  it  would, 
open  the  cause  again  fully,  as  to  him,  to  adduce  any  tes- 
timony in  his  power.  The  irregularity  and  confusion  in 
the  trial,  and  the'  danger  of  frequent  perjury,  under  such, 
a  practice,  would  be  found  intolerable. 
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On  both  grounds,  we   think  the  motion  ought  fo  Jbe 
refused. 
Justices  Colcock,  Nptt  and  Johnson,  concurred. 

Mr.  Justice  Gantt : 

I  dissent.  •  The  evidence  ought,  in  my  opinion,  to  have 
been  allowed. 

Gadsden,  for  the  motion. 
Huger^  contraf 

fa.J  Alexander  vs.  Byron,  2  John.  Ca.  318.    Kelly  vs.  Exors.  of 
Goodbread,  1  N.  Car.  Term  Rep.  28. 


Henry  Messonier  vs.    Union  Insurance  Company, 

pf  Charleston,    < 

A  Spanish  vessel  was  captured  by  an  English  ship,  and  afterwards  re- 
leased. The  two  nations  were  at  peace.  The  Court  held,  that  the 
fear  of  recapture,  on  account  of  suspicions  raised  as  to  her  neutrality, 
by  a  nation  at  peace,  was  not  sufficient  ground  for  abandonment, 
(the  abandonment  not  having  been  made  till  after  restoration.)  fa.J 

Fear  to  justify  an  abandonment,  must  be  a  just  fear,  amounting  to  the 
vis  major,  illustrated  by  the  fear  of  being  made  a  slave  or  prisoner, 
or  of  perishing  in  case  of  extremity,  or  when  defence  becomes  im- 
possible. 

If  the  voyage  be  broken  up,  or  not  worth  pursuing,  one  may  abandon. 

A  threat,  without  legal  authority  to  support  it,  is  no  ground  for  aban- 
donment ;  nor  though  the  crew  desert ;  as  another  crew  could  have 
been  obtained.  And  that  they  could  not  be  fed,  is  no  excuse  ;  for  the 
insurers  would  have  been  liable  for  the  additional  expense. 

The  proceedings  of  the  Court  of  Admiralty,  before  whom  was  tried  the 
question,  whether  prize  or  not,  is  the  best  evidence,  and  must  be 
produced  to  show  the  reasons  assigned  for  condemnation  or  acquittal. 

Though  the  American  seamen  are  forbidden  tp  navigate  vessels  enga- 
ged in  the  Slave  trade,  yet,  that  could  not  have  been  a  legal  ground 
to  fear  condemnation,  in  a  foreign  Court ;  as  the  Admiralty  of  one 
nation  have  no  right  to  carry  into  effect  the  laws  of  another.  The 
Act  of  Congress  imposes  a  penalty  on  those  only,  who  engage  volun- 
tarily on  board  of  vessels  engaged  in  the  Slave  trade,  and  not  those 
who  are  forced. 

TJie  offer  to  return  s>  part  of  the  premium  is  not  an  adjustment  of  loss. 
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JL  HIS  was  an  action  on  two  policies  of  Insurance,  dated 
the  13th  and  15th  September,  1810,  made  by  defendants 
with  the  plaintiff,  as  agent  of  John  &  Thomas  Armstrong, 
though  in  his  own  name,  on  the  Spanish  brig  San  Carlos 
and  her  cargo ;  on  the  brig  g8,000,  and  on  the  freight, 
valued  552,500.  On  the  cargo,  valued,  from  Teneriffe  to 
the  coast,  at  thirty-three  and  a  half  per  cent,  more  than 
the  costs,  fcnd  valuing  the  return  cargo,  viz :  each  slave 
at  2l5Q,  other  articles  at  costs  and  charges,  insured  to 
sail  from  Teneriffe  to  the  coast  of  Africa,  and  during  her 
stay  and  trade  there  for  four  months,  and  from  thence  to 
the  Havanna. 

The  policies  contained  the  following  clause :    "  It  is 
further  agreed,  that  no  abandonment  of  the  neutral  pro- 
perty, hereby  insured,  shall  take  place  in  case  of  capture 
or  detention  by  the  British,  until  it  be  condemned,  and 
the  proceedings  of  the  Court  and  sentence  of  condemna- 
tion be  produced  to  substantiate  the  loss." 
The  plaintiff  claimed  as  for  a  total  loss. 
The  protest  of  jhe  Captain,  Mejeril  Tenterno,  stated > 
that  he  "  sailed  on  the  10th  day  of  June,  1810,  from  San- 
ta Cruz,  in  the  Island  of  Teneriffe,  laden  with  tobacco, 
rum,  India  goods,  planks,  muskets,  Sec.  the  property  of 
Thomas  Armstrong,  a  native  and  resident  of  the  said 
Island,  for  the  coast  of  Africa.    That  he  arrived  at  Goree 
on  the  19th  of  the  said  month ;  on  the  20th  he  went  on 
shore  for  a  supply,  and  at  sunset,  got  under  way  and  pro- 
ceeded  for  the  Isles  de  Loss,  or  Sierra  Leone.     They 
arrived  there  on  the  28th  of  the  same  month.     Remained 
two  days.    Tried  to  get  into  the  factory  Island  Roads ; 
but  could  not.     Run  up  the  Rio  Pongos.     Arrived  off 
the  mouth  of  the  river.  1st  July.     Anchored  that  night. 
Proceeded  up  the  river  to  Dominge,  where  there  wtrc 
two  other  Spanish  brigs  and  a  schooner.     Anchored  there 
the  4th  of  July.     On  the  15th,  the  armed  schooner,  (the 
George,  John  Crady,  master,)  sent  an  officer  on  board, 
who  examined  the  papers  of  the  San  Carlos,  and  toojc 
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{hem  off  with  him.     A  prize  master  and*  crew  were  put 
on  board.     The  crew  pf  the   San  Carlos,  when  informed 
that  she  was  a  prize,  abandoned  her  immediately.    That, 
after  much  difficult}  and  d.  tcntion,  they  arrived  at  Sierra 
Leone,   on  the  20th.     Soon  after,   an  officer  from  His 
Majesty's  ship,    the  Crocodile,    took  possession  of  the 
San  Carlos,  and  obliged  the  prize  master  and  crew,  who 
belonged  to  the  crew  of  the  George,  to  quit  her,  and  left 
a  midshipman  and  three  men  to  keep  possession  of  her ; 
which  they  did  until  the  fourth  day  of  August,  when  they 
were  withdrawn  by  order  from  the  ship,  and  no  one  left 
on  board,  but  the  captain,  the   mate  and  the  steward. 
That,  during  the  time  she  was  in  the  possession  of  the 
British,    some  losses  were-  sustained,    by   theft.     That, 
after  the  acquittal  of  the  brig,  he  found  it  necessary  to 
ship  another  crew.     But  finding  it  impossible,  either  from 
sickness  or  want  of  inclination  on  the  part  of  such  Spanish 
sailors  as  were  in  the  colony  at  the  time,  to  obtain  any, 
he  was  necessitated  to  ship  such  other  men  as  he  could 
obtain  (principally  Americans.,,)     And  he  further  stated, 
that  u  Oliver  Smith,  Freeman  Baker,  and  Joseph  Renean, 
having  been  brought  into  the  colony  on  board  of  prizes, 
were  considered  as  prisoners,  and  were,  by  the  Governor's 
orders,  put  on  board  the  said  brig,  San  Carlos,  to  be 
conveyed  out  of  the  colony  of  Sierra  Leone  as  aforesaid. 
From  the  examination  of  William  B.  Barney,  who  had 
sailed  as  supercargo  of  the  brig,  it  appeared,  that  she 
sailed  on  the  10th  of  June,  1810,  as  stated  by  the  captain* 
That  the  goods  were  shipped  by  Messrs.  Thomas  &  John 
Armstrong,    as  their  property.     He   then  proceeded  to 
state,  that  the  brig  was  captured,  and  carried  to  Sierra 
Leone/  and  acquitted*     That  the  sailors  left  her,  and  that 
he  could  not  get  them  back,  for  fear  of  further  suspicion. 
That  he  was  told  by  the  Governor  and  Judge,  that  he  was 
suspected,  and  would  run  a  risque  of  condemnation.     He 
said,  that  the  vessel  was  saved  by  his  management,  in 
procuring  a  separate  Bill  of  Lading  for  the  water  casks, 
which  furnished  a  strong  ground  of  suspicion,  as  to  the 


\ 


i5S  Charleston,  1818, 


object  of  her  voyage.  He  stated,  that  eleven  Spanish 
seamen  were  engaged,  but  afterwards  went  off,  in  a  Car- 
tel. That  he  *hen  procured  a  crew  (all  Americans,  but 
two,)  and  prosecuted  the  voyage ;  abandoning  the  slave 
voyage  altogether. 

On  the  part  of  the  plaintiff,  it  was  contended,  that  he 
had  abandoned  in  time,  and  for  sufficient  cause,  and  there- 
fore, he  had  a  right  to  recover  the  amount  insured.  He 
produced  a  letter  to  the  defendants,  dated  21st  November, 
1810, abandoning;  another,  the  30th  November,  1810. at 
Baltimore,  informing  the  defendants,  that  he  had  arrived 
with  pepper  and  oil,  to  be  sold  for  the  benefit  of  those  con- 
cerned, as  he  had  abandoned.  He  proved,  that  on  the 
20th  June,  1811,  the  committee  of  the  company  reported, 
that  the  premium  be  returned,  except  five  per  cent,  and 
that  the  costs  be  paid,  and  58500  given  to  Barney,  which 
was  confirmed  by  the  board  on  the  25th  December,  18 — . 
He  further  proved,  that  seventeen  and  a  half  per  cent,  was 
the  highest  premium  paid  in  August,  1810,  and  that  in 
consequence  of  the  zeal  and  activity  of  the  British,  to  pre- 
vent the  slave  trade,  it  rose  in  the  December  following,  to 
thirty-five  per  cent.  ^ 

Verdict  for  the  defendants.  And  a  motion  for  a  new 
trial  was  made  on  several  grounds,  as  will  appear  from 
the  opinion  of  the  Court. 

0 

Mr.  Justice  Colcock  delivered  the  opinion  of  the  Court. 
.^.s  it  will  be  pecessary  to  comment  on  every  important 
fact  proven  by  the  supercargo,  his  testimony  will  not  be 
stated  more  at  length.  The  defendants  contended,  that 
the  testimony  was  contradictory,  and  ought  not  to  be  be- 
lieved ;  and  that  if  the  Jury  did  credit  it,  that  neverflie- 
less,  the  plaintiff  had  not  a  right  by  law  to  abandon. 

The  Jury  were  instructed,  that  if  they  believed  the  facts, 
yet,  that  the  plaintiff  could  not  legally  recover,  and  they 
accordingly  found  a  verdict  for  the  defendants. 

A  motion  is  now  made   for  anew  trial,  and  twelve 
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grounds  are  stated.     I  shall  consider  and   dispose  of  them 
in  their  order. 

1st.  That  the  verdict  is  contrary  to  law  and  evidence ; 
because  the  testimony  fairly  proved,  that  the  voyage  in- 
sured, and  for  which  so  high  a  premium  as  seventeen  and 
a  half  per  cent,  had  been  paid,  was  frustrated  and  des- 
troyed by  the  capture,  and  detention  of  the  property,  and 
the  interdiction  of  the  said  voyage,  by  the  naval  and  ad- 
miralty authorities  of  Great  Britain.  And  because,  after 
this  interdiction,  and  the  warning  of  the  consequence  of 
attempting  the  voyage,  the  re -seizure,  and  condemnation 
of  the  vessel  and  cargo,  on  any  attempt  to  renew  the  slave 
trade,  were  so  eminent,  certain  and  inevitable-,  as  to  autho- 
rize the  assured  to  relinquish  the  voyage,  and  abandon  to 
the  assurers,  as  it  was  proven  they  did. 

This  ground  involves  the  consideration  6f  almost  every 
material  fact  and  doctrine  of  law,  which  were  considered 
in  the  case.  The  policy  shows,  that  although  a  slave  voy- 
age was  the  principal  object,  yet,  that  the  insured  contem- 
plated a  trading  in  other  goods ;  for  in  estimating  the  value 
of  the  return  cargo,  it  says,  "on  other  articles  at  costs 
and  charges. 

I  shall  first  consider  the  case  in  relation  to  the  slave 
voyage.  The  cases  in  which  abandonment  are  allowed, 
are,  u  capture,  shipwreck,  stranding,  arrest  of  princes,  or 
the  entire  loss  of  the  effects  insured."  And  in  general,  it 
may  be  laid  down,  where,  by  the  happening  of  any  of  the 
misfortunes  or  perils  insured  against,  the  voyage  is  lost,  or 
not  wo rth  pursuing,  and  the  projected  adventure  is  frus- 
trated, or  where  the  thing  insured  is  so  damaged  or  spoiled, 
as  to  be  of  little  or  no  value  to  the  owner,  or  where  the 
salvage  is  very  high*  or  where  what  is  saved  is  of  less 
value  than  the  freight,  or  where  further  expence  is  neces- 
sary, and  the  insurer  will  not  undertake  at  all  events  to 
pay  that  expence,  the  owner  may  abandon.  2  Marshall, 
562,  Condy's  Ed. 

Capture  and  arrest  afford  the  most  frequent  occasion  for 
abandonment,  and  (he  plaintiff  in  this  case   claims  the 
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right  to  abandon,  on  the  ground  of  capture,  and  the  con* 
sequences  resulting  there  from, 

I  lay  out  of  view  the  right  to  abandon,  on  the  ground 
of  capture  alone,  because  the  abandonment  was  not  made 
until  after  restoration;  and  the  insured  cannot  abandon, 
on  the  ground  of  capture  alone,  if  he  does  not  abandon  be- 
fore he  hears  of  the  restoration.  2  Marshall,  564 ;  and 
because,  in  this  case,  it  is  stipulated,  that  the  insured  shall 
Dot  abandon,  until  condemnation.  But  a  restoration 
does  not  always  deprive  the  insured  of  a  right  to  abandon, 
for,  as  before  stated,  if  in  consequence  of  capture,  the 
voyage  is  broken  up,  or  not  worth  pursuing,  he  may  yet 
abandon.  The  questions  there  presented  on  this  ground, 
lire  : 

Is.  Was  the  voyage  broken  up  by  the  detention  of  the 
captors  ? 

The  evidence  is,  that  the  vessel  was  captured  on  the 
15th  July,  arrived  at  Sierra  Leone  ou  the  26th,  and  was 
restored  on  the  4th  of  August.  The  detention  continued 
for  twenty  days,  and  four  months  were  allowed  by  the 
policy,  for  her  stay  and  trade  on  the  coast.  There  then 
remained  sufficient  time  to  complete  the  voyage. 

Crd.  Was  the  voyage  broken  up  by  the  interdiction  of 
the  naval  and  admiralty  authorities  at  Sierra  Leone,  or 
was  it  such  a  ground  of  ftary  as  in  law,  will  warrant  an 
abandonment  I 

At  this  period,  Spain  and  England  were  at  peace.  It 
cannot  then  be  contended,  that  b\  the  law  of  nations,  the 
British  Court  of  Vice  Admiralty  had  any  authority  to 
condemn  a  Spanish  vess-1  engaged  in  the  Slave  trade. 
And  this  principle  wa^  recognized  by  the  parties  in  the 
p-ucy  of  Insurance;  for  it  is  therein  stipulated,  that  if 
tlu  vessel  be  capUired,  the  insured  shall  not  abandon, 
until  condemnation,  thereby  intending  to  secure  the  rights 
of  the  insurers  in  the  event  of  illegal  condemnation.  It 
follows  then,  not  only  that  the  Court  of  Vice  Admiralty, 
at  Sierra  Leone,  had  no  power  to  condemn,  but  the  par- 
ties themselves  were  well  informed  on  the  subject.     The 
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ftaf  which  will  justify  an  abandonment  must  be  a  just  fear, 
amounting  to  the  vis  major,  illustrated  by  u  the  fear  of 
being  made  a  slave  or  prisoner,  or  of  perishing  in  case  of 
extremity,  or  where  defence  becomes  impossible,"  Emer- 
*g°n>  0  Toine  507  to  512.  Craig  vs.  United  Ins.  Co.  6 
Johnson  250.  Armofy  vs.  Jones,  6  Mass.  Rep.  321* 
Richardson  &  ah  vs*  Marine  Ins.  Co.  ibid.  121.)  We  are 
then  to  determine,  whether  there  was  any  just  ground  of 
fear ;  whether  the  danger  was  imminent  and  morally  cer- 
tain ?  It  cannot  be  contended,  that  there  was  any  thing- 
like a  vis  major.  The  vessel  was  free  to  depart  at  any 
moment  after  the  fourth  of  ^.ugust.  The  British  govern- 
ment had  no  right  to  capture  a  Spanish  vessel  engaged  in 
the  slave  trade ;  and  therefore  this  Court  will  not  presume 
that  they  would  have  done  so.  It  is  true,  that  the  super- 
cargo states,  that  they  did  condemn  some  vessel,  princi- 
pally on  this  ground ;  but  this  is  not  satisfactory  proof  of 
the  fact.  It  is  not  the  highest  evidence  the  nature  of  the 
case  admits.  His  information  may  have  been  incorrect, 
or  his  memory  may  have  failed  him.  Can  we  rely  on  this 
evidence,  where  we  find  him  misstating  the  ground  of  ac- 
quittal, as  to  his  own  vessel,  as  will  hereafter  appear  ? 

It  is  highly  probable,  that  as  the  British  were  at  that 
period  influenced  by  the  zeal  of  new  converts,  that  they 
may  have  excited  some  apprehensions  in  the  mind  of  the 
supercargo.  But  it  appears  to  my  mind,  to  be  as  absurd 
to  urge  such  circumstances,  as  a  ground  of  abandonment^ 
as  it  would  be  to  say,  he  was  afraid  of  the  gales  which 
sometimes  prevail  on  the  coast  at  that  season.  It  is  a  clear 
and  well  settled  principle  in  the  law  of  insurance,  that  the 
fear  of  loss,  is  not  the  loss  itself,  and  is  no  justifiable  cause 
of  abandonment.  The  supercargo  was  threatened  with 
capture,  but  it  was  a  mere  threat,  without  any  legal  author- 
ity to  support  it.  The  abandonment  proceeds  from  some 
other  considerations  with  which  the  insurers  have  no  con- 
cern. 8  Johnson  277,  Corp  vs.  Un.  Ins.  Co.  6  John- 
son 226,  Craig  vs.  Un.  Ins.  Co. 

The  second  ground  is,  because  it  was  fully  proven,  that 
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on  the  arrest  of  the  vessel,  at  Dominge,  the  captain  was 
deprived  of  his  command,  deserted  by  his  crew,  and  could 
never  afterwards  obtain  any,  but«an  American  crew ;  and 
American  seamen  are  expressly  forbidden  by  the  laws  of  ] 

the  United  States,  from  navigating  foreign  vessels  on  a 
j  slave  voyage,  and  would  moreover,  if  employed  in  such 

a  voyage,  have#subjected  the  property  to  condemnation  on 
the  coast.  And  because  this  misfortune  was  a  peril  within 
the  policy,  either  as  a  direct  and  immediate  consequence 
of  the  capture,,  or  simply  as  a  loss  from  desertion,  or  as 
barratry  in  the  mariners,  and  rendered  the  insurers  liable 
for  a  total  loss* 

I  shall  examine  the  facts  presented  in  this  ground,  and 
the  law  arising  on  them,  in  the  order  stated  in  the  ground. 

1st*  The  captain  was  deprived  of  command. 

That  this  cannot  be  considered  as  ground  of  abandon- 
ment has  been  already  shown. 

2nd.  He  was  deserted  by  his  crew. 

This  fact  may  be  considered  as  proven,  but  it  was  also 
proven  by  the  supercargo,  that  another  crew  could  have 
been  obtained,  and  had  been  actually  engaged,  and  that  lie 
did  not  employ  them,  because  he  could  not  fqed  two  crews. 
Now  I  lay  it  down  as  clear  law,  that  if  he  could  have  pro* 
cured  another  crew,  or  recovered  those  who  had  left  the  ves- 
sel, that  he  had  no  right  to  abandon.  The  mere  fact  of  de- 
sertion by  a  crew  does  not  warrant  an  abandonment,  though 
the  consequences  resulting  therefrom  may  do  so.  Was 
the  reason  given  for  not  employing  them  a  sufficient  one? 
Most  certainly  not ;  for  the  insurers  would  have  been  lia- 
ble for  the  additional  expence.  He  then,  by  his  own  show- 
ing, could  have  procured  another  crew.  But  why  could 
he  not  regain  the  mariners  who  had  left  the  vessel  ?  The 
reason  assigned,  was,  that  he  was  afraid  of  exciting  sus- 
picions, that  he  meant  to  prosecute  the  slave  voyage* 
That  the  seamen  had  received  two  months  wages  in  ad* 
vance.  What  better  reason  could  exist  than  this  for  at- 
tempting to  regain  his  mariners?  They  were  necessary  to 
navigate  the  shjp,  let  her  take  what  course  she  might,  and 
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having  been  paid  in  advance,  were  certainly  to  be  prefer- 
ed  to  any  others.  It  is  stated  by  the  supercargo,  that  cer- 
tain Americans,  who  had  been  taken  on  board  vessels  en- 
gaged in  the  slave  trade,  were  put  cm  board  his  vessel  by 
the  officers  of  government,  and  that  he  was  competed  to 
receive  then*. 

Xhe  3d  fact  9tated,  is,  that  American  seamen  are  Aw> 
bidden  to  navigate  vessels  engaged  in  the  slave  trade,  and 
that  this  would  ha ve  subjected  the  property  to  condem- 
,  nation. 

The  admiralty  of  one  nation  have  no  right  to  carry  into 
effect  the  laws  of  another.  The  Courtney,  1  pdward's 
Rep.  241.  It  would  not  then  have  been  a  legal  ground  for 
condemnation,  if  this  vessel  had  been  navigated  by  Ame- 
rican seamen..  But  if  a  doubt  could  exist,  as  to  such  a* 
would  have  .voluntarily  engage^,  it  is  clear  ehe  might  have 
been  navigated  by  thoee  who  were  forced  on  board.  For 
die  act  of  Congress  imposes  a  penalty  on  those  only,  who 
engage  voluntarily  on  'board  of  vessels  in  this  trade.  % 
Graydon's  Digest  421-6,  sec.  2  and  3.  This,  however,  is 
only  taking  a  view  of  the  whole  grpund  j  for  it  is  enough 
that  the  Spanish  crew  could  have  been  obtained. 

The  last  point  in  this  ground  is,  that  the  desertion  of  the 
crew  was  barratry,  and  rendered  the  insurers  liable  for  a 
total  loss. 

Barratry  is  defined  to  be,  any  act  committed  by  the 
master  or  mariners,  for  an  unlawful  and  fraudulent  pur- 
pose, contrary  to  their  duty  to  their  owners,  and  whereby 
their  owners  sustain  *n  injury.  This  general  definition  is 
illustrated  by  a  specification  of  such  acts  as  have  been  ad- 
judged to  be  barratry,  which  is  essentially  necessary,  when 
we  remember  the  imperfection  of  language ;  as  running 
away  with  the  ship  ;  wilfully  carrying  her  out  of  the  course 
of  the  voyage  prescribed  by  the  owners ;  sinking  or  des- 
troying her;  embezzling  the  cargo;  smuggling,  or  any 
other  offence,  whereby  the  ship  or  cargo  may  be  subject  to 
an  arrest,,  detention,  loss  or  forfeiture ;  2  Marshall  516* 
}t  is  an  offence  punishable  in  England  by  the  4th  and  11th 
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Geo.  1,  and  with  us,  by  an  act* of  Congress,  1804,  as  well 
as  at  the  Common  Law.     In   order,  therefore,  to  decide 
whether  an  act  be  barratry,  it  is  necessary  to  decide  on  th? 
quo  animo.     It  must  be  done  with  a  fraudulent  intent, 
Emerigon,  Tom.  1,  37J.    Plyn  vs.  Roy.  In.  Co.  7  T.  R. 
504.  Hood  vs.  Nesbit,  2  Dallas  137.  Crousillat  vs.  Ball,  4 
Dallas  294.  Dederer  vs.  Del.  In.  Co.  C.  C.  U.  S.  P.  Aprl. 
1807.     2  Marshall,  in  note,  534  and  615,  operating  to  the 
injury  of  the  owner,  or  benefit  of  the  mariner,  In  this  case, 
where  shall  we  look  for  evidence  of  criminal  intention  ?  In 
going  off  with  an  advance  of  wages  ?  Surely  not ;  for  it  was 
riot  an  act  of  choice,  but  necessity.     The  vessel,  on  being 
captured,  was  taken  possession  of  by  the  British.     These 
men   might    have  been  imprisoned.      It  was  therefore 
proper   to  provide  for  their  own  safety.     But  supposing 
they  were  not  strictly  justifiable  in  leaving  the  vessel. 
Every  illegal  act  is  not  a  criminal  one.      They  may  have 
supposed  they  had  a  right  to  leave  the  vessel.     And  sure- 
ly the  conduct  of  their  captain  and  supercargo  was  not  cal- 
culated to  make  a  different  impression  ;  for  they  never  ap- 
plied to  the  constituted  authorities  of  the  country  to  com- 
pel their  return. 

In  the  case  of  Wilcocks  et  al.  vs;  Un.  In.  Co.  2  Mar- 
shall on   In.-  534,  Chief  Justice  Tilghman    says,  "  the 
counsel  here  raised  some  points  of  law  concerning  which 
they  request  my  opinion.     What  is'  the  duty  of  the  crew 
of  a  neutral  vessel,  captured  and  sent  in  for  adjudica- 
tion ?     He  answers  as  to  the  duty  of  the  crew,  u  they  are 
not  obliged  to  navigate  her/'     Surely  then,  this  crew  were 
not  obliged  to  navigate  a  vessel  captured  by  a  power  at 
peace  with  them.     The  illegal  and  unwarrantable  conduct 
of  the  captors  furnished  a  sufficient  excuse  for  the  mariners; 
and  in  the  case  alone  referred  to,  the  Chief  Justice  takes  an 
able  and  comprehensive  view  of  this  doctrine.     He  says, 
"  I  will  now  consider  what  is  barratry.  As  it  is  an  act  com- 
mitted by  the  master  or  mariners,  over  whom  the  insurers 
have  no  control,  it  has  often  beon  wondered,  and  it    is 
indeed,  cause  of  wonder,  that  it  should  still  keep  its  plaqe 
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in  policies  of  Insurance."  After  paying,  that  he  has  exam- 
ined.ail  the  authorities,  both  in  England  and  America,  he 
observes  the  result  appears  Jto  establish  two  principles. 

1st.  u  That  any  trick,  cheat  or  fraud  practised  by  the 
captain,  (or  as  we  may  add,  the  mariners,)  to  the  preju- 
dice of  his  owners,  is  barratry." 

2nd.  u  That  any  crime  committed  by  the  master,  to  the 
prejudice  of  his  owners,  is  barratry." 

From  which  it  is  obvious,  that  the  malo  animq^  is  indis- 
pensibly  necessary  to  constitute  the  crime.  When  we  conr 
sider  the  relative  situation  of  the  mariners  to. the  insured ; 
when  we  pursue  the  dictates  of  reason  and  of  law,  which 
forbid  us  tQ  presume  fraud,  it  is  impossible  to  pronounce 
the  act  of  these  mariners,  barratry.  Can  it  be  believed, 
that  amidst  the  collisions  by  which  the  world  has  been 
agitated  for  years  past,  that  no  instance  has  occurred  of  a 
crew  leaving  a  captured  vessel  under  similar  circumstan- 
ces to  those  which  exist  in  this  case  ?  It  would  seem  to  be 
impossible;  yet,  after  the  mpst  diligent  search,  I  have 
not  been  able  to  find  any  case  in  which  such  an  act  has  been 
determined  barratrous.  It  has  been  shown,  that  the  loss 
of  the  crew  did  not  break  up  the  voyage;  for  he  could 
have  procured  another. 

The  3d  ground  is,  because  there  was,  at  all  events,  a 
partial  loss,  and  the  offer  of  the  company  to  return  part  of 
the  premium,  was  equivalent  to  an  adjustment  of  their 
loss;  and  there  are  counts  in  the  declaration,  adapted  to 
every  ground  of  recovery.  As  to  the  first  position  in  the 
ground,  it  cannot  be  controverted.  They,  the  insured, 
are  entitled  to  recover  for  a  partial  loss  ;  but  they  gave  no 
evidence  to  the  jury,  of  the  amount  of  that  loss.  The  of- 
fer to  return  a  part  of  the  premium,  is  not  an  adjustment 
of  loss.  The  adjustment  of  a  loss  is  the  settling  and  as- 
certaining the  amount  of  the  indemnity  which  the  insured, 
after  all  proper  allowances  and  deductions  have  been  made, 
are  entitled  to  receive,  and  the  proportion  which  each  un- 
derwriter has  to  pay  under  the  policy.  To  ascertain, 
tyith  due  precision,  the  amdunt  of  a  loss,  is  sometimes  a 
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work  of  considerable  difficulty,  2  Marshall  617.  The 
writer  then  goes  on  to  state  the  rules  by  which  such  losses 
are  to  be  determined.  How  the  quantum  of  damages 
shall  be  ascertained ;  how  the  loss  shall  be  appreciated, 
&c.  I  have  said,  no  evidence  was  offered  to  prove  a  par- 
tial loss :  None  was  claimed  in  the  argument  of  the  coun- 
sel. It  was  therefore  not  a  point  before  the  jury.'  After  the 
charge  was  delivered,  by  which  it  appeared,  that  the  .Court 
were  of  opinion,  that  the  plaintiff  was  not  entitled  to  re- 
covervthen  the  counsel  requested  that  the  Jury  should  be 
instructed  to  find  for  a  partial  loss.  But  they  were  told  by 
the  Court,  that  the  plaintiff  could  not  recover;  nor  was  it 
possible  for  them  to  have  ascertained  what  the  loss  was. 
If  a  loss  had  been  sustained,  it  should  have  been  speci- 
fically proven.  Opposing  testimony  may  have  been  in- 
troduced. This,  which  is  a  work  of  difficulty,  even  among 
those  skilled  in  mercantile  affairs,  and  in  possession  of  all 
the  necessary  evidence,  was  required  to  be  done  by  a  Jury 
upon  the  general  evidence  produced  to  support  the  right 
to  abandon  for  a  total  loss.  , 

The  fourth  ground  stated,  that  a  new  trial  should  be 
granted  on  the  ground  of  misdirection,  and  the  various 
points  are.  particularized : 

1st.  In  stating  to  the  Jury,  that  there  was  a  contradic- 
tion in  Barney's  testimony  when  he  deposed,  that  the  ves- 
sels engaged  in  the  Slave  trade  on  the  coast,  were  con- 
demned for  trading  in  Slaves,  apd  yet,  that  a  Spanish 
ship  bought  the  Slaves  which  had  been  offered  to  him, 
while  in  the  Rio  Pongos ;  whereas  it  is  subrnitted,  that 
the  facts  are  consistent,  and  condemnation  for  trading  im- 
plies, that  there  had  been  trading. 

Before  this  point  is  deterrhined,  it  is  necessary  to  state, 
that  the  testimony  was  written,  and  was  sent  out  with  the 
Jury  on  their  retirement*  They  were  informed,  that  it 
was  their  province  to  determine  on  the  truth  or  falsity  of 
it.  That,  if  possible,  it  was  their  duty  to  reconcile  the 
apparent  contradictions.  Their  attention  was  then  called 
to  those  parts  of  the  testimony  in  which,  it  contradicted 
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itself.  Under  these  circumstances,  it  was  impossible  that 
the  Jury  could  have  been  misled.  They  could  perceive, 
that  the  Presiding  Judge  was  only  taking  notes  of  the 
testimony  as  read  by  the  Counsel,  and  that,  therefore,  na 
more  was  intended  than  to  point  their  attention  to  the 
objectionable  parts  of  the  testimony,  and  to  express  his 
own  opinion  without  intending  that  it  should  control  their 
,  verdict.  * 

But  I  will  examine  the  objection,  viz :  "  a  condemna- 
tion for  trading  implies  trading,"  therefore,  the  Judge 
erred  in  saying  Barney  had  contradicted  himself,  when 
he  said  "  a  vessel  had  traded,  and  yet,  that  the  trade 
could  not  be  carried  on." 

Now  the  error  is  not  detected,  if  it  appears,  that  the 
conclusion  is  not  inconsistent  with  the  premises.  Admit, 
that  a  condemnation  for  trading  implies,  that  there  was 
trading,  how  does  that  prove  that  Barney  did  no*  contra- 
dict himself,  in  saying,  that  no  vessel  could  trade,  and 
yet,  that  one  had  traded,  which,  it  is  obvious,  he  has 
said  in  the  12th  and  20th  answers.  I  fear  too  much  has 
been  said  on  this  point.     I  proceed  to  the 

2nd.  In  stating  to  the  Jury,  that  Spanish  sailors  could 
have  been  obtained  after  the  release  of  the  brig,  when  it 
appears  by  the  evidence,  that  an  act  of  the  government  at 
Sierra  Leone  prevented  the  master  from  availing  himself 
of  the  only  opportunity  which  offered  to  reship  a  Spanish 
crew. 

In  the  answer  to  the  tenth  Interrogatory,  Barney  says, 
"the  captain  did  actually  engage  a  crew  of  Spanish  sailors, 
eleven  in  number ;  but  immediately  upon  her  release,  the 
American  prisoners  were  mustered  and  seven  put  on 
board.  The  views  of  the  captain  were  frustrated  by  the 
order  to  take  the  Americans,  not  having  a  sufficiency  of 
provisions  to  authorize  the  maintaining  of  a  double  com- 
pliment. The  evidence  .was  expressly,  referred  to  by  the 
Presiding  Judge.  The  Jury  were  told  to  look  to  his  tenth 
answer,  and  if  they  did  so,  it  is  clear,  they  must  hav;e 
seen,    that  a  Spanish  crew  could  have  been  obtained; 
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whether  before  or  after  the  acquittal  of  the  vessel  is  imma- 
terial. 

3d.  In  stating  to  the  Jury,  that  they  must  disregard  the 
testimony  relative  to  the  capture  and  condemnation  of 
Spanish  ships  by  the  Admiralty  at  Sierra  Leone ;  because 
the  sentences  themselves  were .  the  highest  evidence. 
Whereas,  it  is  submitted,  that  the  testimony  was  legal ; 
that  the  sentences,  being  res  inter  alios  acta,  could  not  . 
have  been  introduced,  and  that  even  if  the  testimony  had 
been  secondary,  the  admission  of  the  evidence  ought  to* 
have  been  respected ;  and  that  the  objection  of  the  last 
counsel  came  too  late; 

The  first  rule  of  evidence  is,  that  the  best  evidence^  the 
nature  of  the  case  admits  shall  be  produced.     The  decla- 
rations of  Barney  are  certainly  not  the  best  evidence.     If 
a  doubt  could  have  existed  as  to  this,  the  witness  has 
removed  it ;  for  he  states  in  his  sixth  answer  to  the  ten 
interrogatories,  that  he  has  said  and  again  repeats  it,  that 
it  was  in  consequence  of  his  causing  a  Bill  of  Lading  to 
be  fabricated  by  a  Spanish  Captain,  and  procuring  a  letter 
from  Mr.  Faber  at  Dominge,  that  the  brig  was  acquitted. 
It  is  not  merely  his  opinion,  but  the  Court  took  that 
ground  in  their  decision.     Upon  looking  into  the  proceed- 
ings of  the  Court,  it  appears  that  no  such  ground  was 
taken  by  the  Court.     It  is  therein  expressly  said,  that  the 
vessel  was  captured  on  the  ground,  that  she  was  an  Amer- 
ican vessel  under  Spanish  Colours,  and  was  acquitted, 
,  because  that  was  not  proven.     Here  then  is  a  practical 
illustration  of  the  correctness  of  the  rule  which  was  laid 
down  by  the  Court,  that  the  proceedings  of  the  Court  of 
Vice  Admiraltv  were  better  evidence  than  the  declara- 
tions  of  Mr.  Barney.     Nor  was  it  an  error  to  declare  this, 
after  his  answers  were  read.     It  is  only  after  all  the  evi- 
dence is  heard,  that  the  Court  can  decide,  whether  it  is 
competent ;  unless  the  objection  be  made  before,  and  that 
Was  not  done. 

The  other  points  of  misdirection,  which  are  stated,  have 
been  determined  on  in  the  observations  on  the  general 
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grounds,  except  that  the  Jury  were  instructed,  that  if  the 
plaintiff  had  in  view  a  trading  in  other  articles  than 
Slaves,  that  there  was  an  end  of  the  question.  This  was 
stated,  and  it  is  only  necejssary  to  recur  to  the  grounds  of 
abandonment  to  show  the  correctness  of  the  observation. 
It  is,  that  the  voyage  was  broken  up.  The  vessel  did 
trade  in  other  articles,  and  it  was  believed  by  the  Court, 
from  the  language  of  the  policies,  that  this  was  originally 
intended,  (in  the  event,  certainly,  of  a  disappointment  in 
the  Slave  voyage.)  If  this  was  the  case,  the  voyage  waa 
not  broken  up,  and  whether  it  was,  was  left  to  the  Jury  to 
decide.  Upon  the  law  then  it  does  not  appear  that  the 
plaintiff  is  entitled  to  a  new  trial.  On  the  evidence,  it  is 
only,  necessary  to  observe,  that  admitting  all  that  Barney 
has  said  to  be  true,  still  he  has  not  shown  a  legal  right  to 
abandon.  But  it  was  for  the  Jury  to  decide,  whether  he 
is  worthy  of  belief;  and  some  serious  objections  to  his 
credit  were  made*  He  had  shown,  that  he  was  capable 
of  practising  an  imposition  on  a  Court  of  Justice,  and  one, 
which  it  is  feared,  must  have  been  supported  by  perjury.  * 
His  testimony  is,  at  least,  apparently  contradictory.—- 
There  is  a  disagreement  between  the  Captain  and  himself, 
in  relation  to  the  number  of  men  put  on  board  at  Sierra 
Leone.  His  story  is  an  improbable  one.  It  cannot  be 
believed;  that  the  British  Government  did  condemn  ves- 
sels bona  fide  Spanish,  for  trading  in  Slaves.  It  is  not 
probable,  that  a  Court  could  have  been  induced  to  believe, 
that  empty  water  casks  would  have  been  made  an  article 
of  export  from  the  Island  of  Teneriffe,  particularly  as  the 
case  was  presented  to  the  view  of  the  Court,  as  a  trading 
by  a  Spanish  ship,  with  a  Spanish  crew  and  Spanish  pro- 
perty, which  might  have  induced  a  belief  in  those  con- 
cerned, that  they  had  a  right  to  trade  in  Slaves.  The  im- 
pression on  my  mind,  at  the  time  of  trial,  was  unfavoura- 
ble to  the  witness ;  but  the  Jury  were  expressly  told,  that 
if  they  believed  the  Captain  was  compelled  to  abandon  the 
voyage  in  consequence  of  any  circumstances  resulting  from 

the  capture,  and  that  in  all  his  conduct  he  acted  bona  fide 

22 
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for  the  interest  of  all  concerned,  that  they  should  find  for 
the  plaintiff* 

The  majority  of  the  Court  being  of  opinion,  that  the 
plaintiff  is  entided  to  a  recovery  for  a  partial  loss,  and  the 
Insurers  having  offered  a  return  of  the  premium,  except 
3  per  cent,  a  new  trial  is  ordered,  unless  so  much  there  - 
of  be  returned. 

Justices  Bay,  Gantt  and  Johnson,  concurred. 

9 

Mr.  Justice  Cheves  gave  no  opinion,  having  been  a 
Stockholder  in  the  Company  when  the  loss  happene'd. 

Mr.  Justice  Nott  was  holding  the  Circuit  Court  below, 
during  the  greater  part  of  this  Term. 

Hayne  and  Simons,  for  the  motion. 
Drayton  and  Prioleau,  contra* 

fa. J  Lubbock  vs.  Rowcroft,  5  Esp.  N.  P.  Cas.  50.    King  vs.  Dela- 
,  wire  Insurance  Company,  6  Cranch  71.    Marshall  vs.  Del.  Insurance 
Company,  4  Cranch  202.  R. 


Robt.  Marsh  &  J  as.  C.  Howreit,  ads.  Joseph  Blyth. 

,  s 

Special  action  on  the  Case-against  the  defendants,  as  carriers  of  a  cargo 
of  rice,  from  Georgetown  to  Charleston.  Defence,  that  the  schoon- 
er was  run  down  by  another  vessel.  Whether  the  loss  happened  by 
the  perils  of  the  sea,  (or  river)  or  negligence  of  the  carriers,  is  a 
question  for  the  Jury.    CaO 

■ 

JL  HIS  was  a  special  action  on  the  case,  brought  by  the 
plaintiff  against  defendants,  the  owners  of  a  schooner  call- 
ed  the  Nonsuch,  to  recover  the  amount  of  a  cargo  of 
rough  rice,  shipped  on  board  of  said  vessel,  and  chiefly 
lost  'by  the  sinking  of  the  Nonsuch  in  the  river,  while 
prosecuting  the  voyage  from  Georgetown  to  Charleston. 

It  appeared,  that  the  loss  was  occasioned  by  the  Non- 
such having  been  run  down  by  another  coaster  beating  in 
the  same  direction.     The  only  question  in  this  case,  was, 
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the  legal  liability  of  the  defendants,  under  the  circumstan- 
ces of  the  case.  The  Presiding  Judge  charged  the  Jury, 
that  the  carrier  in  this  case  was  legally  responsible ;  and 
distinctly  stated,  that  this  was  not  a  peril  of  the  sea  that 
could  legally  exempt  the  carrier  from  responsibility.  That 
whether  the  carrier  had  been  negligent  or  otherwise,  he 
was  liable  to  the  plaintiff  for  this  loss.  Verdict  was  given 
for  the  plaintiff.  And  a  motion  was  now  made  for  a  new 
trial,  on  the  ground  of  misdirection* 

Mr*  Justice  Gantt  delivered  the  opinion  of  the  Court. 

The  Court  are  of  opinion,  that  the  question  was  one  of 
fact,  which  ought  to  have  been  left  to  the  Jury,  to  be 
declared  by  their  verdict ;  and  that  as  they  were  restricted 
by  the  charge  of  the  Court,  and  confined  within  limits  too 
prescribed,  the  verdict  must  be  set  aside  and  a  new  trial 
granted.  See  Abbot  on  Shipping,  Story's  Eel.  from  252 
to  260. 

Justices  Cohort,  Cheves,  Nott  and  Johnson^  concurred., 

0 

Richardson,  Attorney-General,  for  the  motion. 
Holmes  and  Gadsden,  contra. 

fa. J  Colt  &  Colt  vs.  M'Mechen,  6*  Johnson's  Reports  160.        R. 


George  Parker  vs.  James  L.  Grayson,  survivor  of 

Frederick  Grayson. 

A  second  Writ  cannot  be  considered  as  an  aUas,  if  it  be  issued  more 

than  a  year  and  day  after  the  former.    The  case  is  out  of  Court. 

And  an  qUat  ought  to  be  tested  at  the  return  of  the  original  capiat, 

and  made  returnable  at  the  next  ensuing  term. 
When  the  time  of  issuing  a  Writ  is  material  to  answer  a  plea,  it  must 

be  replied  specially.    And  it  is  not  only  necessary,  to  state  the  time 

of  issuing  the  first  Writ,  but  the  returns  and  continuances  must  be 

stated. 
A  return  must  purport  something  capable  of  being  understood  withouj 

evidence  aHvnde.    And  the  letters  N.  £.  I.  have  no  meaning. 
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A  HIS  was. an  action  of  assumpsit,  to  which  the  defend- 
ant had  pleaded  the  Statute  of  Limitations.    The  plaintiff 
replied,  that  the  defendant  had  assumed  to  pay  within 
four  years  ;  on  which  issue  was  joined. 

To  support  the  replication,  plaintiff's  attorney  produced 
a  writ  which  appeared  to  have  been  entered  in  the  She- 
riff's office,  in  Charleston,  the  15th  day  of  December, 
1805,  with  the  letters  N.  £•  I.  the  initials  of  non  est  in- 
ventus, marked  upon  it.  Another  writ,  purporting  to  be 
an  alias,  was  also  produced,  which  appeared  to  have  been 
entered  in  the  Sheriff^  ^office  in  Charleston,  the  6th  of 
December,  1809,  returned  in  the  same  way.  But  neither 
of  those  returns,  if  such  they  can  be  called,  were  signed 
by  the  Sheriff.  The  pre3ent  action  was  commenced  in 
Beaufort  district  the  20th  of  October,  181  J.  This  writ 
purported,  also,  to  be  an  alias.  Several  objections  were 
made  to  the  admission  of  this  evidence. 

1st.  That  it  did  not  support  the  issue.    . 

2nd.  That  the  second  writ  could  not  be  considered  as 
an  alias  j  the  first  .having  been  issued  nearly  four  yeans 
before  it.     And 

3d.  That  neither  the  first  nor  second  appears  to  have 
been  returned. 

The  cause  came  on  for  trial,  at  Beaufort,  November 
Term,  1812,  before  Mr.  Justice  Nott%  who  sustained  the 
objections,  and  the  plaintiff  was  non-suited. 

A  motion  was  now  made  to  set  aside  that  non-suit,  on 
the  several  grounds  taken  in  the  Court  below. 

Mr.  Justice  Nott  delivered  the  opinion  of  the  Court. 

The  only  question  tendered  by  the  issue  in  this  case, 
was,  whether  the  defendant  had  promised  to  pay  the  debt 
within  four  years  previous  to  the  commencement  of  the 
action.  And  proof  of  such  a  promise  would  have  sup- 
ported the  replication.  But  when  the  time  of  issuing  the 
first  writ  is  material,  it  must  be  replied  specially.  Time, 
place,  and  other  circumstances,  when  material,  must  be 
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•et  forth  with  the  same  certainty  and  precision,  as  in  the 
previous  proceedings  ;  1  Chitty  624.  And  it  is  not  only 
necessary  to  state  the  time  of  issuing  the  first  writ,  but  the 
return  and  continuances  must  be  stated  ;  Smith  vs.  Bow- 
er, 3  T.  Rep.  662.  Harris  qui  tarn  vs.  Woolford,  6  T. 
Rep.  617.  1  Esp.  Dig.  153.  Hodsden  vs.  Harridge,  2 
Saund.  63d  Wm's.  Ed.  Stanway  qui  tarn  vs.  Perry,  Stiff. 
2  Bos.  &  Pul.  157. 

Stid.  An  alias  ought  to  be  tested  at  the  return  of  the 
original  capias,  and  made  returnable  to  the  next  ensuing 
Term.  A  case  is  out  of  Court  when  the  proceedings 
have  been  suspended  more  than  a  year.  And  by  no  fiction 
of  law,  could  an  alias,  issued  the  6th  of  December,  1809, 
have  a  retrospect  to  an  original,  lodged  the  15th  Decem- 
ber, 1805 1  vide  2  DaU.  378,  U.  St.  vs.  Parker  et  at. 

3d.  But  lastly,  there  was  no  return  to  the  first  writ 
issued  in  this  case.  A  return  is  necessary  to  complete 
the  connection  between  the  original  and  the  alias.  And 
the  return  must  purport  something  capable  of  being  under- 
stood, without  evidence  aliunde*  The  letters  N.  E.  I. 
have  no  meaning ;  and  even  that  return,  imperfect  as  it 
is,  is  not  signed  by  the  Sheriff.  It  is  therefore  a  mere 
unintelligible  memorandum,  from  which  perhaps,  the 
Sheriff  might  have  made  out  a  return ;  but  it  cannot  be 
regarded  by  the  Court  as  such ;  Impey's  Sheriff  439.  - 

The  motion  must  be  refused. 

Justices  Colcock  and  Johnson^,  concurred. 

Mr.  Justice  Cheves  gave  no  opinion,  having  been  of 
counsel  in  the  case. 


■■•••••••••at* ' 


Abraham  Touro  vs.  Patrick  Cassix. 

The  legality,  or  illegality,  as  well  as  the  construction  of  a  contract,  mitot 
depend  on  the  lex  loci,  where  executed,  unless  it  appear  from  the  con- 
tract itself,  that  it  was  the  understanding  of  the  parties,  that  it  was  to 
be  executed  else  where. —fn.  ) 
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A  Note  given  in  Massachusetts,  as  a  premium,  on  a  policy  of  Insurance, 
on  any  vessel  engaged  in  the  African  slave  trade,  or  on  any  such 
slave,  shipped  on  board  of  any  vessel,  is  void  by  A.  A.  of  that  state. 

A  Broker  is  not  liable  for  premium  at  all  events,  unless  he  act  under  a 
del  credere  commission  ;  and  to  establish  a  particular  custom,  the  evi- 
dence must  be  clear,  certain  and  conclusive.    "   - 

The  Broker  is  a  mere  "go-between,"  and  the  insurers  and  insured  are 
the  immediate  parties. — C^'J 

JL  HIS  was  an  action  of  assumpsit,  tried  before  Mr. 
Justice  Gantt,  Charleston,  May  Term,  1817. 

The  demand  of  the  plaintiff,  which  was  .  supported  by 
Jthe  evidence,  consisted  of  seventeen  promissory  notes, 
amounting,  with  the  interest,  up  to  the  year  1808,  %o 
g  8028  5.  And  in  an  account  current  between  them,  in 
which  the  amount  of  these  notes  was  charged  to  the  de- 
fendant, the  plaintiff  had-  credited  him  with  payment,  on 
account  of  these  notes,  to  the  amount  of  5S5588  29,  leav- 
ing the  sum  of  g2439  76  due  to  the  plaintiff,  independent 
of  some  items  of  his  account,  which  were  not  supported  by 
evidence,  and  for  which  he  claimed  a  verdict. 

The  defence  set  up,  was  ; 

1st.  Several  of  these  promissory  notes,  to  a  much  great- 
er amount  than  the  plaintiff  claimed  to  be  the  balance  due, 
were  given  by  the  defendant  to  the  plaintiff,  who  was  an 
insurance  broker,. as  premiums  on  policies  of  insurance 
effected  in  Boston  on  slaving  voyages  from  Africa  to* 
Charleston,  or  elsewhere,  in  1803,  which  by  the  laws  of 
Massachusetts,  were  declared  void,  and  that  the  said  notes 
were  therefore  void,  as  against  la>v. 

2nd.  The  defendant  set  up  by  way  of  discount,  the 
payment  made  on  account  of  the  notes,  Cor  which  he  was 
credited  in  the  plaintiff's  account  current;  which,  after 
deducting  the  amount  of  the  notes  alleged  to  be  illegal  and 
void  from  the  plaintiff's  demand,  left  a  balance  of 
-  g2950  86  due  to  the  defendant. 

It  was  satisfactorily  pTovcn,  that  the  notes  alluded  to  in 
the  first  ground  of  defence,   were  given  for  premiums  of 
'insurance  underwritten  in  Boston  on  slaving  voyages. 
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The  Jury  found  a  verdict  for  the  defendant  on  his  dis- 
count, for  the  above  balance  of  g  2950  86;  thus  support- 
*  ing  to  the  fullest  extent,  the  grounds  of  defence. 

The  plaintiff  now  moved  for  a  new  trial,  and  the  follow- 
ing grounds  were  urged  in  support  of  the  motion* 

1st.  Because,  as  between  the  defendant  and  the  plain- 
tiff, who  was  the  broker,  (an  uninterested  agent,  and  was  by 
■the  custom  of  Boston  alone  liable  to  the  underwriters  for 
the  premiums,)  the  notes  alluded  to  in  the  first  ground  of 
defence,  were  legal  and  valid. 

2nd.  Because  the  act  of .  the  legislature  of  Massa- 
chusetts, declaring  insurance  on  the  slave  trade  void,  only 
relates  to  the  trade  in  slaves,  directly  between  that  state 
and  Africa. 

Mr.  Justice  Johnson  delivered  the  opinion  of  the 
Court. 

The  legality  or  illegality,  as  well  as  the  construction  of 
a  contract,  must  depend  on  the  lex  loch,  where  they  were 
executed,  unless  it  appear  from  the  contract  itself,  that  it 
was  the  understanding  of  the  parties,  that  it  was  to  be  exe- 
cuted elsewhere.  The  policies  of  insurance,  on  which  the 
notes  ingestion  were  given  as  premiums,  were  executed 
in  Boston,  by  citizens  of  Boston,  and  there  is  nothing  in 
them,  from  which  it  is  possible  to  infer,  that  it  was  the 
intention  of  the  parties  that  these  conditions  were  to  be 
performed  elsewhere.  We  must  therefore,  have  recourse 
to  the  laws  of  Massachusetts,  to  determine  on  their  legality. 
An  act  of  the  legislature  of  Massachusetts,  passed  in  1788, 
in  the  first  clause  provides,  "  that  no  citizen  of  that  com- 
monwealth or  other  person  residing  within  the  same,  shall, 
for  himself  or  any  other  person  whatsoever,  either  as  master, 
factor,  supercargo,  owner  or  hirer,  in  whole  or  in  part  of 
any  vessel,  directly  or  indirectly,  import,  transfer,  buy  or 
sell,  or  receive  on  board  with  intent  to*  cause  to  be  im- 
ported or  transported,  any  of  the  inhabitants  of  any  state  or 
kingdom  in  that  part  of  the  world  called  Africa,-as  slaves 
or  servants  for  term  of  years,"  and  imposes  a  penalty>on 
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those  offending  against   its   provisions;  and  the   second 
clause  provides,  that  all  insurance  made  within  the  state, 
44  on  any  vessel  fitted  out  with  intention  as  afortsaid,  and 
having  on  board  slave  or  slaves,  in  order  to  be  transported 
from  Africa  as  aforesaid,  or  upon  any  slave  or  slaves  so 
shipped  on  board  of  any  vessel,  shall  be   void  and  of  no 
effect."     The  importation  of  slaves  into  Massachusetts, 
and  slavery  itself,  were  abolished  before  the  passing  of  this 
act.     We  are  not,  therefore,  left  to  resort  to  difficult  and 
narrow  windings  of  speculative  construction  to  come  at 
the  intention  of  the  legislature  of  Massachusetts.    The  in- 
tention of  the  act  is  plain  and  obvious,  and  it  speaks  a  lan- 
guage which  can  scarcely  be  misconceived.     The  citizens 
of  that  state,  and  the  persons  resident  there,  are  prohibited 
under  severe  penalties,  from   engaging  in  a  traffic  which 
almost  the  whole  civilized  world  now  unite  in  denouncing 
nefarious*.     And   the  clause   declaring  insurances  on  this 
traffic  void,  was  doubtless   intended  to  prohibit  their'in- 
direct  support  and  encouragement  of  that  which  the  first 
clause  wholly  prohibited.     Now  it  will  not  be  denied, 
that  the  state  of  Massachusetts  has  a  right  to  prescribe 
laws  for  her  own  citizens ;    and  it   is  obvious,   that  these 
policies  were  void,  aud  that  the  defendant  could  not  have 
recovered  in  an  action  brought  there  on  them,  if  a  loss  had 
happened.     It  therefore   follows,  that  the  notes  given  for 
premiums  were  also  illegal  and  void. 

It  is  said  however,  that  the  defendant  is  bound  to  the 
plaintiff,  as  he  was  personally  and  solely  responsible  to  the 
underwriters  for  the  premiums,  under  the  particular  cus- 
tom of  Boston ;  and  although  the  contract,  as-  between  the 
,  defendant  and  the  underwriters,  might  be  considered  at  ille- 
gal, yet,  as  between  the  plaintiff  who  was  an  innocent 
agent,  and  who  had  subjected  himslf  to  this  liability,  at  the 
request  of  the  defendant,  he  was  liable  over  to  him. 

A  Broker  is  not  liable  for  premium  at  all  events,  unless 
he  act  under  a  del  credere  commission ;  Lex  Mercatoria 
Americana  419.  And  to  establish  a  particular  custom, 
the  9  evidence  musjt  be    clear,   certain    and    conclusive : 
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Edie.  et  ah  vs.  East  Ind.  Com.  2  Burrow  1221.  No 
such  evidence  has  been  adduced  of  the  alleged  custom. 
On  the  contrary,  one  of  the  plaintiff's  clerks  swears,  that 
although  these  premiums  were  in  the  first  instance  debited 
to  the  plaintiff  in  his  account. current  with  the  underwri- 
ters, yet,  they  were  afterwards  charged  back  to,  them,  as 
unpaid.  The  Broker  is  a  mere  "  go-between ;"  and  not- 
withstanding usage  has  rendered  his  agency  usual,  and 
in  some  measure  necessary,  yet,  the  Insurers  and  Insured 
are  the  immediate  parties*  I  am  therefore  of  opinion, 
that  the  plaintiff  was  not  entitled  to  recover  for  the  notes 
given  for  premium,  on  the  Slave  voyage.  But  I  am  also 
of  opinion,  that  the  Jury  were  not  warranted  in  finding  a 
balance  for  die  defendant.  Where  money  has  been  paid 
voluntarily^  on  a  contract  merely  illegal,  it  cannot  be 
recovered  back,  unless  a  recovery  is  given  by  some 
express  statute,  and  I  am  aware  of  none,  applicable  to  this 
cade.  Now  the  discounts  set  up,  and  supported  by  evi- 
dence, consisted  solely  of  payments,  directly  and  volun- 
tarily made  ;  he  is  not,  therefore,  entitled  to  recover  them 
back,  as  they  were  paid  on  an  illegal  contract. 

I  am  therefore  of  opinion,  that  the  motion  for  a  new 
trial,  ought  to  be  granted. 

All  the  Judges  present,  concurred.    . 

• 
Richardson,  Attorney-General,  for  the  motion. 

Simons  and  Prioleau^  contra. 

fa. J  Male  vs.  Roberts,  3  Esp.  Ca.  Day's  Ed.  164 ;  and  Day's  note. 
Melan  vs.  Fitz  James,  1  Bos.  &  Pul.  142.  Winthrop  vs.  Pepoon,  1  Bay 
•468.  Buggies  vs.  Keeler,  3  John.  Rep.  263.  Thomson  vs.  Ketcham, 
8  John.  Rep.  189.  Woodbridge  vs.  Austin,  2  Tyler's  Rep.  368.  And 
see  the  learned  decision  of  Judge  Story,  in  Van  Reimsdyk  vs.  Oliver 
Kane  ttal.  1  Gallison's  Rep.  371 ;  and  Hicks  vs.  Brown,  12  John.  Rep. 
142. 

C*'J  Jansen  vs.  Green,  4  Burr.  2103.  R, 

23 
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Gordon  Livingston,  ads.  Daniel  WootajT. 

Money,  deposited  on  an  illegal  wager,  may  be  recovered  from  a  Stake- 
holder, who  has  paid  it  over,  after  notice  not  to  do  it.  AUter,  if 
fairly  paid  over.    ( a. J 

JL  HIS  was  an  action  to  recover  £20,  which  the  plain- 
tiff placed  in  the  hands  of  the  defendant,  as  a  stake-holder, 
to  be  paid  to  the  winner  of  a  wager,  betwfeen  the  plaintiff 
and  Samuel  Hasket,  depending  on  the  event  of  a  horse- 
race* 

The  wager  was  the  same  afe  that  on,  which  the  action  of 
Wootan  vs.  Hasket,  was  brought.  And  although  the 
plaintiff's  stake  was  only  g  20,  yet  the  bet  was  for  more 
than  10/. 

At  the  trial,  the  facts  of  the  case  were  much  contro- 
verted. It  was  contended  by  defendant,  that  Hasket  had 
fairly  won  the  wager,  and  that  he  had  paid  over  the  stake 
in  question,  to  him,  as  the  winner ;  and  testimony  was 
given  to  support  these  allegations. 

By  the  plaintiff,  it  was  alleged,  and  he  gave  evidence 
to  prove,  that  he  was. the  winner,  and  that  the  defendant 
was  notified  of  the  fact,  and  forbidden  to  pay  over  the 
stake  to  Hasket. 

The  case  was  submitted  to  a  Jury,  under  the  Act  of 
Assembly,  who  found  for  the  plaintiff. 

The  case  was  tried  before  Mr.  Justice  Bay^  in  the 
Spring  Term  of  1815. 

This  was  a  motion  for  a  new  trial,  on  the  ground,  that 
a  wager  on  a  horse  race  was  illegal ;  and  that  the  stake 
cannot  be  recovered  after  it  has  been  paid  or  delivered  to 
the  winner,  notwithstanding  notice  to  the  st^ke-hoider 
not  to  pay  it  over. 

Mr.  Justice  Cheves  delivered  the  opinion  of  the  Court. 

As  the  Presiding  Judge  has  made  no  report  of  the 
evidence,  and  the  counsel  in  the  case  have  not  agreed  on 
the  facts,  the  actors  in  this  motion,  can  only  have  the 
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advantage*  of  the  general  question  of  law,  viz :  Can 
money,  deposited  by  the  winner,  in  the  hands  of  a  stake- 
holder, be  recovered  from  the  stake-holder,  who  has  had 
notice  not  to  pay  it  over  ? 

The  negative  of  this  question  must  be  well  sustained 
by  authority  or  it  must  be  abandoned.  Qn  principle,  it  is 
utterly  indefensible.  If  the  wager  were  to  be  considered 
as  legal,  after  the  verdict  has  established  the  plaintiff  to 
be  the  winner,  what  .pretence  could  the  defendant  have  for 
retaining  the  money  ?  If,  as  we  have  determined,  it  was 
illegal,  it  must  either  give  the  defendant  the  right  to  retain 
money  to  which  he  has  not  the  shadow  of  a  claim,  or  to 
pay  it  over  to  a  party  to  the  guilty  transaction,  to  whom 
it  is  denied  on  principles  of  honor,  as  well  as  principles  of 
law*  Neither  could  be  tolerated,  and  therefore  the  plain- 
tiff ought,  on  principles,  to  recover.  The  authorities 
concur,  (Lacaussade  vs.  White,  7  T.  Rep.  531.  S.  C.  2 
Esp.  Ca.  629.)  It  is  otherwise,  where  .the  money  has 
been  fairhf  paid  over.  But  there  can  be  no  distinction 
between  a  case,  where  the  money  remains  in  the  hands  of 
a  stake-holder,  and  one,  where,  as  in  this  case,  he  has 
paid  it  over,  after  notice,  not  to  do  so. 

In  cases  of  illegal  transactions,  money  may  always  be 
stopped,  while  in  transitu  to  the  person  who  is  entitled 
to  receive  it  as  the  result  of  his  illegal  success ;  (Edgar 
vs.  Fowler,  3  East  222,)  a  fortiori,  it  may  be  stopped, 
where  the  caprice  of  fortune  has  concurred  with  the  law. 
The  maxim  melior  est  conditio  possidentis,  does  not  apply 
to  the  case. 

* 

The  motion  for  a  new  trial  is  unanimously  refused. 
All  the  Judges  concurred. 

(~a.J  Cotton  vs.  Thurland,  5  T.  Rep.  405,  Smith  vs.  Bickmore,  4 
Taunt.  Rep.  474.  EKham  vs.  Kingsman,  1  Barnewail  &  Alderson's 
Hep.  683.  R. 
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Samuel  Hasket,  ads.  Daniel  Wootan. 

A  wager  of  sixty  dollars,  won  on  a  horse  race,  cannot  be  recovered  -t 

but  is  illegal  and  void,  under  the  9th  Ann.  ch.  14. 
The  A.  A.  ot'the  19th  December,  1816,  does  not  include  horse  racing, 

either  in  letter  or  spirit ;  ut  videtur.     Wagers  are  only  illegal,  when 

forbidden  by  some  statu'ary  provision  ;  when  they  are  calculated  to 
.injure  third  persons,  and  thereby  disturb  the  peace  and  comfort  of 

society ;  or  when  they  militate  against  morality  or  the  sound  policy  of 

the  State.— fa.J 

X  HIS  was  an  action  to  recover  the  sum  of  sixty  dol- 
lars won  by  the  plaintiff,  by  wagering  on  a  horse  race. 

The  case  was  tried  (before  Mr.  Justice  Bay,  at  Charles- 
ton, Spring  Term,  1815. 

The  case,  though  within  the  process  Jurisdiction,  was 
under  the  Act;  (1  Brev.  Dig.  221  &  P.  L.  270.)  submit- 
ted to  a  Jury,  who  gaye  a  verdict  for  the  plaintiff. 

The  defendant  now  moved  for  a  new  trial,  on  the 
ground,  that  the  wager  was  illegal  and  void,  under  the 
Statutes,  16  Car,  2  Cap.  7  &  9  Ann.  Cap.  14.    , 

Mr.  Justice  Cheves  delivered  the  opinion  of  the"  Court. 

Wagers  are  not  illegal,  merely  as  wagers*  They  are 
only  illegal,  when  forbidden  by  some  statutaijy  provi- 
sion ;  when  they  are  calculated  to  injure  third  persons, 
an4  thereby  disturb  the  peace  and  comfort  of  society,  or 
when,  they  militate  against  the  morality  or  sound  policy  of 
the  State ;  (Good  vs.  Elliott,  3  T.  Rep.  693;  695.)  It 
will  be  very  obvious,  that  this,  like  any  other  definition 
which  may  have  been  attempted  on  the  subject,  is  greatly- 
wanting  in  precision.  There  is  no  difficulty,  however,  in 
the  present  case ;  for  wagers  on  horse  racing,  have  not 
been  deemed  illegal,  either  at  common  law  or  under  the 
Statutes,  if  they  be  fair  and  under  the  sums  specified  in 
the  gtatutes.  The  Statute  or  16  Car.  2,  c.  7,  makes  void 
all  wagers  won  on  horse  races,  above  the  sum  of  100/. 
The  Statute  of  Ann,  does  not  expressly  mention  horse 
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races;  but  the  decided  cases  have  considered  them  as 
included  under  the  words  "  other  games,"  in  that  Statute ; 
and  the  amount,  within  which  they  shall  be  legal,  is  lim- 
ited by  the  Statute  of  Ann  to  10/,  (Goodburn  vs.  Norley, 
2  Stra.  1159.  Blaxton  vs.  Pye,  2  Wils.  309.  Clayton 
vs.  Jennings,  2  Bl.  706.)  '  The  Statute  of  Ann  does  not, 
like  Statute  of  Car.  in  express  terms,  declare  wagers 
under  10/.  to  be  void ;  (2  New  Rep.  415.  Vaughan  vs. 
"Whitcomb  j)  but  it  provides,  that  all  sums  above  10/. 
may,  though  actually  paid,  be  recovered  back,  if  suit  be 
brought  within  three  months ;  and  of  necessity  their  recov- 
ery, when  not  paid,  by  a  suit  at  law,  is  forbidden/ 

In  this  case,  the  wager  is  stated  in  the  pleadings  to 
have  tjeen  a  wager  by  which  the  plaintiff  won  sixty  dol- 
lars, and  the  action  is  brought  to  recover  this  sum.  From 
the  view  we  have  just  taken,  this  demand  is  clearly  not 
recoverable.  The  counsel  for  the  plaintiff,  in  argument, 
relied  upon  a  dictum  from  2  Com.  on  Contracts  504,  Am. 
Ed.  which  says,  "  a  wiger  on  a  horse  race,  is  void  by 
those  Statutes,  if  made  by  persons  who  are  not  owners  of 
the  horses  intended  to  be  run."  The  distinction  was  not 
supported  by  the  facts  of  the  case,  if  founded  in  law.  But 
it  is  not,  in  this  State.  Though  the  Statutes  of  9  Ann 
and  16  Car.  only  be  referred  to,  in  the  margin  of  the 
authority,  it  is  evident,  that  it  refers,  for  this  exception, 
to  fije  13  Geo.  2.  The  author  had  immediately  before 
recited  a  decision  of  lord  Eldon,  on  the  Statutes  of  13 
and  18  Geo.  2;  and  although  he  refers  to  the  Statutes 
against  gaming  generally,  in  the  text,  and  if  the  marginal 
reference  be  correct,  quotes  only  those  of  Car.  and  Ann ; 
yet,  evidently  he  founded  this  distinction  on  the  13  Geo. 
2,  (vide  argument  of  counsel  in  Ximines  vs.  Jaques,  6  T. 
Rep.  500,)  which  is  not  of  force  in  this  State ;  and 
clearly,  there  is  no  such  exception  under  the  Statutes  of 
16  Car.  and  9  Ann. 

The  Act  of  Assembly  of  the  19th  December,  1816, 
page  '7,  which  was  alluded  to  by  the  counsel  for  the 
defendant,  was  passed  posterior  to  this  transaction,  and 
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cannot  therefore  apply  to  this  case.  But  it  docs  no* 
include  horse  racing,  either  by  its  letter  or  spirit* 

But  we  are  all  of  opinion,  that  the  bet  was  void  under 
the  Statutes  16  Car.  and  9  Ann;  and  therefore,  that  a 
new  trial  must  be  granted. 

All  the  Judges  concurred. 

Fraser,  for  the  motion, 

Richardson,  Attorney-General,  contra. 

(a. J  Da  Costa  vs.  Jones,  Cowp.  729.  Allen  vs.  Hearn,  1  T.  Rep.  56 
and  60,  Bunn  vs.  Hiker,  4  John.  Hep.  426.  Lansing  vs.  Lansing", 
8  John.  Rep.  454.    Mount  et  al.  vs.  Waite,  7  John.  Rep.  434.   R. 


Laurence  Witsell  vs.'  John   Earnest,   and  Joshua 

Barker* 

A  person  not  clothed  with  the  authority  of  the  law,  to  apprehend  a 
negro  slave  as  a  felon,  cannot  lawfully  kill  such  slave  while  flying 
from  him.  And  the  owner  may  recover  compensation  for  such 
injury. 

!  RIED   before   Mr.  Justice    Johnson  at    Colleton. 

The  defendants,  who  were  in  the  service  of  Doctor 
Glover,  proceeded  from  his  plantation  to  Mrs.  E.  Wit- 
selPs,  for  the  purpose  of  hunting  runaway  negroes.  They 
Ioaded,their  guns  with  buck  shot,  and  on  approaching  the 
house,  they  separated,  so  as  to  command  the  back  of  the 
house.  A  negro  who  was  in  or  near  th::  house,  on  their 
approach,  jumped  up,  and  ran  off  towards  a  swamp,  which 
was  at  no  great  distance.  The  defendants  fired  at  the 
same  instant,  and  killed  the  negro.  He  was  the  property 
of  the  plaintiff,  who  commenced  this  action,  to  recover 
'his  value. 

The  country  had  been  in  a  state  of  alarm  in  conse- 
quence  of  the  depredations  of  runaway  negroes,  and  a  mur- 
der had  been  committed  at  no  great  distance  from  this 
place,  some  time    previously     to  this.      The  Presiding1 
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Judge  stated  to  the  Jury,  that  such  circumstances  might 
exist,  as  to  authorize  the  killing  of  a  negro  without  the 
sanction  of  a  magistrate,-  or  the  order  of  an  officer  of  the 
militia.  . 

A  verdict  was  found  for  the  defendants,  and  a  motion 
was  now  made  to  set  it  aside,  on  the  ground,  that  the  cir- 
cumstances stated,  were  not  connected  with  this  trans- 
action, and  the  defendants,  having  acted  without  the  au- 
thority of  the  law  were  answerable  in  damages. 

Mr.  Justice  Colcock  delivered  the  opinion  of  the  Court. 

The  peace  of  society,  and  the  safety  of  individuals  re- 
quired that  slaves  should  be  subjected  to  the  authority  and 
control  of  all  freemen,  when  not  under  the  immediate 
authority  of  their  masters.  And  while  it  is  conceded, 
tfrat  this  is  necessary,  it  is  equally  obvious,  that  both  prin- 
ciple and  policy  require,  that  their  lives  should  be  pro- 
tected from  the  attacks  of  the  violent  and  unthinking  part  of 
the  community.  Hence  the  act  entitled,  an  act,  for  the 
"better  ordering  and  governing  negroes  and  other  slaves, 
passed  in  the  year  1740,  authorizes  any  white  man,  or 
person,  to  apprehend  and  moderately  correct  any  slave 
who  may  be  found  out  of  the  plantation  at  which  he  is  em- 
ployed. And  in  the  event  of  such  slave  assaulting  or 
striking  such  person,  he  may  be  lawfully  killed.  5  sec, 
P.  L.  165.  2  Brev.  231.  This  act  further  provides,  that 
if  a  slave  shall  strike  any  white  person,  he  may  be  tried  and 
punished  for  the  first  and  second  offence,  iu  any  manner 
the  court  may  think  fit,  not  extending  to  'life  and  limb ; 
but  in  case  the  slave  shall  grieviously  wound,  maim  or 
bruise  the  white  man,  then  he  shall  suffer  death,  though 
it  be  the  first  offence  ;  24  sec.  It  is  further  provided, 
that  when  they  assemble,  they  may  be  dispersed  by  the 
magistrates,  or  if  they  assume  a  hostile  attitude,  the  militia 
may  be  ordered  out  by  the  proper  authorities  to  suppress 
them.  In  all  other  respects,  whether  considered  as  per- 
sons or  chattels,  the  Common  Law  applies  to  them. 

The  defendants  cannot  be  justified  by  the  principles  of 
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the  Common  Law,  if  we  consider  the  negro  as  a  person  ; 
for  they  were  not  clothed  with  the  authority  of  the  law  to 
apprehend  him  «as  a  felon ;  and  without  such  authority, 
he  could  not  be  lawfully  killed,  while  flying  from  them. 
The  killing,  then,  not  being  justified  by  the  statute  or  Com- 
mon Law,  the  plaintiff  has  sustained  an  injury  in  the  loss 
of  his  property,  and  is  entitled  to  compensation.  It  is 
highly  probable  the  feelings  of  the  Jury  were  operated  on 
by  the  occurrences  which  had  recently  taken  place  in  that 
neighbourhood,  and  that  they  felt  an  unusual  degree  of  re- 
sentment against  this  description  of  people,  and  perhaps 
some-well  grounded  fears  for  their  personal  safety.  They 
may  therefore  have  thought,  that  such  a  state  of  things  did 
exist,  as  was  pointed  to,  by  the  observations  of  the  Pre- 
siding Judge.  But  on  a  more  dispassionate  review  of  the 
case,  I  am  of  opinion,  that  the  act  was  unnecessary  arid 
illegal. 

The  motion  is  therefore  granted. 

All  the  Judges  concurred. 


Alexander  King,  ads.  James  Wood,  and  Mary,  his 

Wife. 

To  call  another  Mulatto,  is  actionable,  per  se. 

JL  HIS  was  an  action  of  slander,  for  calling  plaintiff's 
wife>  a  Mulatto.  There  were  no  special  damages  laid  in 
the  declaration,  so  that  the  only  question  was,  whether 
those  words  were  actionable  per  s£9 

The  cause  ,was  tried  in  Charleston,  Spring  Term,  18is7 
before  Mr.  Justice  Nott,  who  held  that  the  words  were 
actionable,  and  the  Jury  found  a  verdict  accordingly. 

Mr.  Justice  Nott  delivered  the  opinion  of  the  Court. 

A  motion  is  made  to  arrest  the  judgment  in  this  case,  on 
the  ground,  that  the  words  in  the  declaration  are  not  acti- 
onable.    If  the  question  were  now  agitated  for  the  first 
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titrie,  it  might  perhaps  deserve  some  consideration.  But 
as  early  as  the  year,  1791,  (Eden  vs.  Legare,  1  Bay, 
171,)  it  was  determined  hy  a  majority  of  the  Court,  that 
an  action  might  be  maintained  for  those  words,  without 
laying  any  special  damage.  And  in  the  report  of  that  case, 
it  is  stated,  that  a  series  of  decisions  to  the  same  effect, 
had  been  previously  made.  The  term  used  in  this  case, 
is  one  made  use  of  in  the  act  of  assembly,  which  goes  to 
subject  a  certain  description  of  persons  in  this  state  to  all 
the  disabilities  of  disfranchisement.  And  if  the  words  are 
true,  would  tend  to  reduce  this  plaintiff  to  the  state 
and  condition  in  which  that  degraded  class  of  people  is 
placed.  And  although  we  cannot  expect  to  find  any 
foreign  authorities  directly  in  point,  yet,  I  think  the  de- 
cision comes  within  the  rules  and  principles  of  the  Com- 
mon Law;  It  is  a  little  extraordinary,  that  while  the  law, 
in  every  other  respect,  is  undergoing  continual  changes  to 
accommodate  itself  to  the  modem  state  of  society,  the 
rules  of  law  by  which  actions  of  slander  are  governed, . 
and  which  were  established  in  the  most  barbarous  ages, 
still  remain  the  same.  But  if  in  those  times,  to  which  the 
memory  of  man  does  not  extend,  and  in  which  history  can 
find  but  little  on  which  to  rest  its  head,  except  ignorance 
and  barbarity,  words,  which  if  true,  went  to  subject  a  per-  ^% 
son  to  legal  disabilities,  or  exclude  them  from  society, 
were  held  to  be  actionable,  how  much  more  ought  they  in  *  *  ♦  ^ 
an  age  of  refinement  and  civilization,  when  the  injury  done 
to  the  feelings  constitutes  the   greatest  part  of  the  offence. 

I  think,  that  instead  of  narrowing  the  ground  on  which 
the  action  of  slander  may*nbw  be  maintained,  it  ought  to 
be  extended  to  embrace  cases  where  the  greatest  injury 
may  be  done  to  the  reputation  and  feelings  of  an  indi- 
vidual, and  in  which  no  redress  can  now  be  had  by  law. 
But  that  belongs  to  the  legislature  and  not  to  this  Court. 
It  is  sufficient  to  say,  the  words  in  this  case  are  actionable, 
and  that  the  rule  must  be  discharged. 

All  the  Judges  concurred. 
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E.  S.  Thomas  vs.  Dr.  John  Dyott,   Admr.  of  Rev* 

William  Best. 


A  Printer's  Books  are  admissible  to  prove  his  account,  for  advertise- 
ments and  the  deliver}-  of  his  newspaper,  when  he  has  no  better  evi- 
dence in  his  power. — (~ a. J 

JL  HIS  was  an  action  to  recover  the  amount  of  an  ac- 
count, which  consisted  of  charges  for  publishing  several 
advertisements  in  the  City  Gazette,  edited  by  the  plaintiff, 
at  the  request  of  the  defendant's  intestate,  and  for  the 
price  of  that  paper  for  two  years. 

*lT\e  plaintiff's  books  of  original  entries,  in  which  these 
charges  were  debited,  were  offered  in  evidence,  but  the 
Presiding  Judge  rejected  them,  as  inadmissible.  The 
case  went  to  the  Jury  on  other  evidence,  and  they  found 
a  verdict  for  the  defendant. 

A  motion  was  now  made  for  a  new  trial,  on  the  ground y 
that  the  plaintiff's  books  ought' to  have  been  admitted  in 
evidence. 

Mr.  Justice  Johnson  delivered  the  opinion  of  the  Court* 
The  admission  of  book  entries  of  any  description,  as 
evidence,  is  not  authorized  by  any  express  act  of  the  Le- 
gislature of  this  State,  as  seems  to  be  supposed  in  the 
case  of  Slade  &  Teasdale,  2  Bay  172  $  but  as  far  back  as 
,  it  is  possible  to  trace  the  subject,  those  of  merchants  and 
mechanics  of  every  description,  which  have  been  fairly 
and  regularly  kept  as  daily  memoranda  of  their  transac- 
tions, have  been  admitted  as  evidence  of  goods  or  other 
articles  delivered.  It  originated,  probably,  in  the  neces- 
sity of  resorting  to  this  mode  of  proof,  as  early  as  the 
custom  of  vending  goods  and  wares  on  a  credit.  It 
appears  from  the  preamble  to  the  Statute  of  7th  James,  1 
Cap.  12,  made  of  force  in  this  State,  in  1712,  (Public 
Laws  74,)  the  shop  books  of  men  of  trade  and  handicrafts- 
men were  then  admitted  as  evidence,  and  the  act  of  Sept. 
1721,  Pub.  Laws  116,  expressly  recites,  that  the  books 
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of  accounts  of  merchants,  shopkeepers  said  others,  were 
received  as  evidence,  under  the  then  existing  laws.  In 
the  case  of  Slade  vs.  Teasdale,  abbve  referred  to,  the 
books  of  a  carpenter  were  admitted.  Anjl  in  the  case  of 
Lamb  vs.  Hart,  2  Bay  362,  it  is  said,  that  the  regular 
books  of  a  mechanic,  of  any  description,  are  admissible. 
Now  the  same  reasons  and  necessity  apply  to  a  printer, 
who  is  in  the  daily  habit  of  furnishing  his  newspaper  and 
publishing  advertisements  without  present  remuneration. 

I  think,  therefore,  the  plaintiff's  books  were  improper- 
\y  rejected,  and  that  a  new  trial  ought  to  be  granted. 

This  description  of  evidence,  however,  is  perhaps  the 
weakest  of  all  others,  particularly,  when  the  entries  are 
made  by  the  party  himself,  and  ought  never  to  be  allowed 
when  there  is  any  other  in  the  power  of  the  party  to  pro* 
duce. 

All  the  Judges  concurred. 

Gadsden*  for  the  motion. 
Hunt,  contra. 

fa.  J  Vide  Petrie  vs.  Lynch,  ante,  13Q ;  Pritchard  vs.  M'Owen,  in  note. 

R. 

J.  Printems  vs.  J.  Peljfried. 

The  right  to  distrain,  for  rent,  is  not  destroyed  by  the  acceptance  of 
an  order  drawn  on  a  person  not  in  tiunds  •  and  notice  of  non-pay- 
nient  is  not  necessary. 

JL  HIS  was  an  action  of  replevin,  tried  before  Mr.  Jus- 
tice Smith,  Charleston,  January  Term,  1816. 

The  defendant  was  bailiff  of  the  landlord,  and  dis- 
trained for  rent  in  arrear.  The  plaintiff  produced  a  re- 
ceipt in  full  for  the  rent,  that  is,  a  receipt  for  an  order  on 
Col.  Mag  wood,  who  was  called  >as  a  witness  and  proved, 
that  it  had  not  been  paid  by  him  ;  because  the  funds  of 
the  drawer  had  been  taken  out  of  his  hands.  No  notice 
of  non-payment  was  proven. 
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The  Presiding  Judge  was  of  opinion,  that  this  was  a 
bar  to  the  right  of  distress,  and  charged  the  Jury  to  find 
for  the  plaintiff.     The  verdict  was  for  the  avowant. 

A  motion  for  a  new  trial  was  made  on  the  following 
grounds,  and  submitted  without  argument : 

1st.  That  the  right  to  distrain  for  rent  in  arrear,  was. 
destroyed  by  the  acceptance  of  an  order  on  Simon  Mag- 
wood,  for  the  amount  due,  and  giving  a  receipt  in  full 
for  the  same. 

2nd.  If  the  receipt  be  not  considered  as  a  satisfaction 
for  trie  rent,  still  the  landlord  was  bound  \o  prove  due 
notice  of  the  non-payment  of  the  order. 

Mr.  Justice  Cokock  delivered  the  opinion  of  the  Court. 
*  There  can  be  no  doubt,  that  the  order  was  not  a  dis- 
charge of  the  original  debt.  An  insufficient  security  can- 
not be  considered  as  payment ;  (1  Esp.  245.  7  Term  R. 
243-58.  Markle  vs.  Hatfield,  2  John.  Rep.  455.)  If 
then,  the  original  debt  was  not  extinguished  by  the  receipt 
of  an  order  on  a  person  not  in  funds  for  the  drawer,  it 
follows, .  that  the  right  to  distrain  was  not  lost  by  the 
.icceptance  of  the  order,  and  the  receipt  given.  The  law 
has  pointed  out  an  expeditious  and  summary  mode  for  the 
recovery  of  rent ;  but  it  would  be  easy  to  defeat  the  pur* 
pose,  if  such  a  proceeding  were  supported. 

'The  second  ground  states,  that  notice  was  necessary* 
Where  an  order  is  drawn  on  a  person  not  in  funds,  notice 
is  not  necessary.  What  is  the  object  of  notice  ?  To  put 
the  drawer  on  his  guard,  and  to  enable  him  to  take  his 
effects  out  of  the  hands  of  the  drawee.  Now  if  he  drew 
on  one  who  has  no  funds,  there  can  be  no  necessity  for 
this ;  for  the  object  of  the  notice  is  not  to  be  accomplish- 
ed ;  Chitty  152-3. 

The  plaintiff  must  fail  on  both  his  grounds. 

The  motion  is  discharged. 

Justices  Cheves,  NgU  and  Johnson,  concurred. 


Mr.  Justice'  Gantt  dissented,  as  follows  :  j 

I  think  the  remedy  by  distress^  was  taken  away  in  this 
case,  under  existing  circumstances,  '       : 
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Thomas  B»  Creagh  vs.  Peter  L.  Delane,  Garnishee, 

The  Court  may  at  its  discretion  receive  the  return  of  a  Garnishee  at  the 

second  Court. 
The  affidavit,  in  an  attachment,  under  the  A.  A.  need  not  be  made  at 

the  precise  time  of  filing  the  declaration. 

» 

X  HIS  ca§e  was  tried  before  Mr.  Justice  Grhnke^  at 
Columbia* 

It  appeared  that  the  Garnishee  had  been  served  with  a 
.copy  of  the' writ  of  attachment,  which  was  returnable  to 
October  Term,  1814,  and  that  the  garnishee  made  no  re* 
{urn  to  that  term ;  but  on  the  4th  day  of  the  following 
.March  Term,  he  offered  a  return.  An  objection  was 
made  on  the  part  of  the  plaintiff  to  its.  being  received,  on 
the  ground,  that  it  came  too  late. 

The  then  Presiding  Judge  cjeclined  determining  on  the 
validity  of  the  objection,  or  whether  the  return  was  in  due 
time vuntil  judgment  should  be  obtained  against  the  prin- 
cipal defendant. 

In  the  mean  time  the  garnishee  died.     Afterwards,  in 

October  Term,  1816,  a  judgment  was  obtained  against  the 

principal  defendant,  and  a  motion  made   to  enter  up  final 

judgment  nunc  pro  tunc  against   ^he   garnishee   for  the^ 

debt  proved . 
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The  Court  overruled  the  motion',  because  it  appeared, 
that  the  return  was  made  to  the  proper  term,  and  in  due 
time. 

The  garnishee  also  moved  to  set  aside  the  proceedings 
in  attachment,  because  the  act  requires,  that  an  affidavit  of 
the  debt  should  be  made  at  the  time  of  filing  the  declara- 
tion ;  and  it  appeared  in  this  case,  that  the  affidavit  had 
been  made  on  the  24th  October,  1814,  and  that  the  de- 
claration was  filed  on  the  29th  of  the  same  month  and  year. 

Mr.  Justice  Grimke  delivered  the  opinion  of  the  Court. 

I  did  not  hesitate  to  refuse  the  latter  motion,  because  I 
conceived,  that  although  such  were  the  precise  terms  of 
the  act,  yet,  that  a  constant  and  uniform  practice  to  the 
contrary  had  prevailed  in  this  state;  for  attachments  have 
so  frequently  and  so  repeatedly  been  issued,  and  affidavits 
made  in  some  of  the  northern  states,  and  in  England, 
France,  &c.  that  it  ought  not  now  to  be  contested  or- 
varied.  It  will  be  seen  at  once,  that  unless  a  party  is  pre- 
sent to  make  the  affidavit  at  the  filing  of  the  declaration,  a 
foreigner  or  even  one  of  our  own  countrymen,  who  should 
accidently  be  absent  from,  the  state,  might  be  deprived  of 
Ae  advantage. accruing  under  the  attachment  act. 
*  I  am,  therefore,  of  opinion,  that  this  motion  should  be 
discharged. 

Upon  the  other  ground,  whether  the  return  was  made 
in  time,  the  Court  is  not  disposed,  under  the  circumstan- 
ces of  this  case,  to  reverse  the  decision,  .1  take  it  for 
granted,  that  this  Court  will  not  adhere  as  literally  to  the 
strict  letter  of  the  law,  as  to  do  injustice  in  any  case,  but 
particularly  in  cases  addressed  to  the  discretion  of  a  judge. 

Now  it  appears  that  the  Presiding  Judge  in  March, 
1814,  declined  any  interference  on  the  part  of  the  gar- 
nishee, so  as  to  protect  him  from  being  answerable  : 
Whereas  had  he  done  so,  the  defendant  garnishee,  at 
the  time,  might  have  satisfied  his  mind  why  the  return  had 
not  been  made  to  the  preceding  term,  according  to  the  exi- 
gency of  the  suit.  In  the  mean  time,  the  garnishee  dies,  when 
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it  was  wholly  out  of  his  power  to  satisfy  me,  why  the  re- 
turn had  not  been  made.  Could  I  then,  with  any  degree 
of  propriety,  have  determined  that  the  return  was  made 
out  of  time,  and  that  although,  (perhaps)  he  might  have 
had  the  best  reasons  for  not  making  his  return  before,  yet, 
as  in  the  first  instance,  it  does  not  appear  that  he  was 
heard,  and  in  the  second,  that  he  was  dead,  and  could 
urge  no  reasons,  he  should  be  saddled  with  a  considerable 
debt  not  his  own,  and  when,  from  his  return,  it  appeared, 
that  he  had  not  one  shilling  of  the  absent  debtors  effects  or 
property  in  his  power  or  possession  ? 

I  must  observe,  that  these  two  points  were  not  argued  at 
the  Court  below,  but  a  decision  was  called  for  to  enable  the 
parties  to  appeal ;  for  it  was  said,  that  which  ever  way 
the  decision  led,  it  would  afford  a  grtiund  for  bringing  up 
this  case  to  this  Court.  Upon  reviewing  the  desultory 
opinion  I  have  delivered,  I  am  convinced  that  *  the  one 
which  I  then  formed,  was  founded  in  just  legal  discretion. 

I  am  therefore  for  discharging  this  motion. 

Justices"  Colcack  and  Johnson  concurred. 

Mr.  Justice  Nott:  I  am  of  opinion  the  Court  may,  hi 
its  discretion,  receive  the  return  of  a  garnishee  at  the  se- 
cond Court,  and  I  consider  the  return  in  this  case  as  fur- 
nishing, on  its  face,  a  good  cause,  why  it  should  have  been 
received. 

+  * 

I  therefore  concur  in  the  opinion  which  has  been  de-   - 
livered. 

Mr.  Justice  Cheves:  Under  the  specialcircumstances  of 
the  case,  I  concur. 

Blandzngy  for  the  motion. 

* 

Harper  and  Clifton,  contra. 
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* 

David  Simpson  vs.  John  M'Million. 

Where  the  aggregate  amount  of  principal  and  interest  of  a  note  of  hand, 
exceeds  the  summary  jurisdiction  of  the  Court,  the  plaintiff  cannot  give 
jurisdiction  by  releasing  the  excess : — CaO  ^n<*  a  ^count,  though  on 
open  account,  that  exceeds  the  summary  jurisdiction,  is  inadmis- 
sible.— fb.J 

JLhIS  was  an  action,  V>y  summary  process,  on  a  Pro- 
missory Note,  for  g  85. 

At  the  time  the  Note  was  put  in  suit,  it  had  been  some 
time  due,  and  interest  had  accrued  on  it,  which  made  the 
demand  exceed  20/*  The  plaintiff  did  not  claim  interest 
in  the  body  of  the  process ;  nor  did  the  note,  in  express 
terms,  stipulate  for  the  payment  of  interest.  On  the  part 
of  the  plaintiff,  the  note  was  proved,  and  the  defendant's 
counsel  moved  for  a  non-suit,  on  the  ground,  that  the 
demand  exceeded  the  summary  jurisdiction  of  the  Court. 
The  Court  ordered  a  non-suit.  The  case  was  tried  before 
Mr.  Justice  Cheves\  at  Pendleton. 

This  was  a  motion  to  set  aside  the  non-suit,  on  the 
ground,  that  the  demand  was  within  the  summary  juris- 
diction of  the  Court ;  in  as  much  as  the  plaintiff  had  a 
right  to  abandon  the  interest  when  it  was  not  made  a  part 
of  the  contract  by  the  language  otthe  note. 

Mr.  Justice  Cheves  delivered  the  opinion  of  the  Court. 

It  is  a  clear  and  acknowledged  principle  of  law,  that 
consent  cannot  give  jurisdiction ;  much  less  can  the  act  of 
one  party  do  so.  It  has  been  often  determined,  that  a 
plaintiff  cannot  release  a  part  of  Jiis  demand  to  bring  his 
case  within  an  inferior  jurisdiction.  Is  the  attempt  of  the 
plaintiff,  in  this  case,  any  thing  less  ?  He  has  not,  express- 
ly, released  the  interest  which  has  accrued ;  but  he  saysT 
he  does  not  claim  it,  which'  is  as  much  within  the  princi- 
ple of  the  law  as.  the  case  of  an  express  release.  It  must 
be  equivalent  to  a  release,  or  the  whole  demand  subsists, 
and  will  take  the  case  out  of  the  summary  jurisdiction. 
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But  a  distinction  is  attempted  between  interest  which  has 
accrued  by  the  legal  effect  of  the  contract,  and  interest 
which  has  accrued  by  an  express  stipulation^  in  the  con- 
tract, for  the  payment  of  interest*  This  depends  on  anoth- 
er distinction,  viz  :  That  when  there  is  an  express  stipu- 
lation, interest  is  a  part  of  the  contract,  but  when  there  i3 
not,  it  is  given  by  the  Court  in  the  nature  of  discretionary 
damages.  Now  the  law  is  directly  otherwise  in  a  con- 
tract like  the  present.  Interest,  after  a  Promissory  Note 
becomes  due,  though  it  be  not  stipulated  on  the  face  of  it, 
is  as  much  a  part  of  the  contract,  as  where  it  is.  The 
Cotirt  has  no  discretion  in  giving  or  refusing  it.  Because 
it  is  in  actions  of  assumpsit,  given  in  the  shape  of  dama- 
ges, no  contrary  inference  can  be  drawn  ;  for  the  princi- 
pal is  given  in  the  same  way.  There  are  some  cases,  no 
doubt,  In  which  interest  is  given  in  the  shape  of  discre- 
tionary damages ;  but  in  general,  interest  is  given  on  the 
ground  of  contract,  expressed  or  implied  ;  Calton  vs. 
Bragg,  15  East  Rep.  223.  It  is  said,  there  has  been  a 
case  decided  in  this  Court,  in  which,  the  distinction  for 
which  the  plaintiff  contends,  was  supported.  The  Court 
has  been  unable  to  get  any  satisfactory  information  con- 
cerning this  case.  On  the  other  hand,  in  the  case  of  Rey- 
nolds vs.  Wells,  it  was  determined,  that  where  the  de- 
fendant, under  the  summary  jurisdiction,  had  given'  notice 
of  a  discount  which  exceeded,  by  a  few  dollars,  the  juris- 
diction, although  it  was  an  open  account,  consisting  of 
several  independent  items;  which  he  might  or  not  have 
plead  in  the  first  instance,  he  could  not  waive  any  of 
them,  in  order  to  give  jurisdiction  to  the  Court.  No 
case  can  more  strongly  confirm  the  principle,  that  no  act 
of  the  party  shall  give  jurisdiction.  On  principle,  an.d  in 
the^absence  of  recognized  authority,  the  Court  thinks  the 
case  before  it  clear.  The  Court  had  not  jurisdiction. 
This  preserves  the  analogy  of  the  law ;  and  it  is  worth 
preserving.  Analogy  is  the  light  of  the  law.  To  the 
learned  it  is  a  guide,  and  to  the  community  it  is  the  most 

intelligible  and  satisfactory  reason  for  the  judgments  of  the 
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Courts ;  without  it,  they  will  be  a  bundle  of  contradic- 
tions and  embarrassing  particulars,  leading  to  the  estab- 
lishment of  no  general  rule. 

The  motion  is  refused. 
•  Justices  Grimke,    Coicock,  Nottr  Johnson  and  Gantt% 
concurred. 

Davis  and  Harrison,  for  the  motion. 
Geo.  Boxvie  and  Alex.  Bowie,  contra* 

fa.  J  Vide  Hall  vs.  Williams,  2  Bay  433.    Grow  vs.  fisher,  3  Wils. 
Itep.  48.    Pitts  vs.  Carpenter,  2  Strang's  Rep.  1177. 
fb.J  Vide  Reynolds  vs.  Wells,  Columbia.  B. 


H.  Eastland,  Surviving  Administrator  of  Caleb  Lind- 
say, vs.  Robert  Longshorn  and  John  Maxwell. 

The  doctrine  of  implied  warranty,  applies  as  well  to  sales  by  Adminis- 
trator* and  Exreuf&rs,  as  others,  ut  semble. 

It  is  a  general. rule,  that  a  tender  must  be  made  unconditiona),  and  must 
be  always  of  a  definite  and  certain  character. 

JL  RIED- before  Mr.  Justice  Gantt,  at  Newberry,  Spring. 
Term,  1818. 

At  the  sale  of  the  estate  of  the  plaintiff's  intestate,  in 
pursuance  of  an  order  of  the  Court  of  Ordinary  of  New- 
berry district,  the  defendants  purchased  a  negro  woman 
slave  and  her  child,  at  8 — -  and  gave  his  note  for  the  pay- 
ment. This  was  an  action  to  recover  the  amount  of  the 
note.  And  the  defendants  set  up  by  way  of  defence,  that 
the  woman  was  at  the  time  of  the  sale  unsound,  and  diseas- 
ed of  a  dropsy,  of  which  she  shortly  afterwards  died,  and 
pleaded  a  tender  as  to  the  value  of  the  child.  It  was  very 
satisfactorily  proved,  that  shew  as  diseased  of  the  dropsy 
at  the  time  of  the  sale,  and  that  she  afterwards  died  of  that 
disease,  and  that  the  defendants  had  expended  g  51  in  em- 
ploying a  physician  to  attend  her.  But  it  also  appeared, 
that  at  the  time  of  the  sale,-  the  purchaser  was  informed. 
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<hat  she  had  been  sick,  but  was  supposed  to  have  recov- 
ered, and  that  her  feet  and  legs  were  much  swollen,  indi- 
cating the  presence  of  the  dropsy ;  but  was  at  that  time 
attributed  to  a  state  of  pregnancy.  And  that  she  sold  for 
less  than  others  of  the  same  age  and  description*  In  sup- 
port of  the  plea  of  tender,  the  defendants  proved,  that  the 
child  was  estimated  to  be  worth  two  hundred  dollars,  an4 
•that  he  had  tendered  in  specie  S 149,  which,  together  with 
the  physicians  bill  of  851,  which  he  claimed  as  a  credit, 
made  the  sum  of  S  200.  It  also  appeared,  that  plaintiff 
^agreed  to  accept  the  specie  tendered,  and  to  pass  it  to  the 
•credit  of  the  note,  but  that  the  defendants  demanded,  that 
the  note  should  be  given  up  and  cancelled,  with  which 
terms  the  plaintiff  refused  to  comply* 

The.  Jury  found  a  verdict  for  the  defendants  generally, 
and  a  motion  was  now  made  for  a  new  trial,  on  the  grounds: 

1st  Because  the  sale  in  this  case  was  made  by  the 
authority  of  law,  and  that  therefore  the  doctrine  of  impUc^L 
-warranty  will  not  apply. 

2nd.  Because  the  defendants  purchased  with  the  full 
knowledge  that  the  womam  was  diseased,  and'  was  there- 
fore bound. 

3d.  That  the  tender,  as  to  the  value  of  the  child,  was  conr 
ditional,  which  the  plaintiff  was  not  bound  to  accept,  an£ 
in  part,  consisted  of  money  paid  by  the  defendants  to  the 
physician  for  attending  the  woman* 

Mr.  Justice  Johnson  delivered  the  opinion  of  the 
Court, 

The  Court  are  of  opinion,  that  the  plaintiff  is  entitled  to 
^  new  trial,  on  the  third  and  last  ground ;  and  as  the  object 
of  the  motion  will  be  attained  without  it,  I  am  not  autho- 
rized to  express  an  opinion  of  those  preceding. 

It  is  a  general  rule,  that  a  tender  must  be  unconditional ; 
Esp.  Dig.  pt.  1st,  p.  300 ;  and  I  think  I  may  add,  that 
it  must  always  be  of  a  definite  and  certain  character. 
Specie,  of  specific  articles  contracted  to  be  delivered,  come 
within  this,  description,  and  it  must  invariably  be  for  the 
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whole  amount  due,  to  entitle  the  defendant  to  a  verdict 
The  defence  in  this  case  admits  that  S200,  (the  price  o(  the 
child ,)  was  due,  and  that  the  sum  tendered  was  only  j5 149 ; 
but  it  is  said,  that  this  deficiency  is  supplied  by  the  phy* 
sician's  bill  of  S51,  for  expenses  incurred  by  the  defend*- 
ants  in  attempting  the  cure  of  the  woman.  It  is  unneces- 
sary to  enter  into  the  consideration  of  the  question,  whether 
under  the  circumstances  of  this  case,  the  defendants  would 
be  entitled  to  a  remuneration  for  these  expenses.  It  is 
sufficient,  that  the  tender,/?™  tanto,  was  indefinite  and  un- 
certain. For  although  it  is  possible  to  conceive  of  a  case, 
in  which  the  defendant  might  have  availed  himself  of  a 
defence  of  this  character,  yet,  it  does  not  follow,  that  such 
an  account  would  be  allowed.  It  might  be  exorbitant  or 
unnecessary,  and  the  Jury  might,  or  might  not,  in  their  dis- 
cretion, allow  it.  And  it  appears  to  me,  that  an  offer  or 
tender  to  set  off,  or  discount  damages  sustained  by  a  tres- 
pass, might,  with  the  same  propriety,  be  allowed,  as  evi- 
dence on  a  plea  of  tender,  in  an  action  brought  for  money. 
The  questions  involved  in  the  first  and  second  grounds, 
are  well  established,  as  general  rules  j  but  their  appli- 
cation to  particular  cases  may,  in  some  cases,  be  difficult. 
I  am  therefore  induced  to  express  my  views  of  the  subject, 
rather  with  a  view  to  elicit  rules  for  their  application,  than 
to  give  a  decided  opinion.  It  is  not  now  to  be  decided, 
that  the  selling  for  a  price  equal  to  the  value  of  the  thing 
sold,  if  it  were  sound  and  free  from  defect,  raises  an  im- 
plied warranty  of  soundness ;  but  it  is  insisted,  that  this 
doctrine  applied  to  sales  made  by  Sheriffs,  Executors, 
Administrators,  or  other  persons,  by  authority  of  law, 
would  have  the  effect  of  rendering  them  personally  res- 
ponsible, without  giving  them  any  adequate  individual 
advantage,  equivalent  to  their  responsibility.  This  rule 
is  predicated  on  a  failure  or  want  of  consideration,  rather 
than  on  fraud  or  deceit,  and  I  cannot  see  any  reason,  why 
it  should  not  as  well  apply  to  sales  of  this  description,-  as 
any  other.  The  objection  is  easily  obviated,  by  placing 
those  persons  on'  the  same  footing  with  a  private  agent. 
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Jf  he  is  guilty  of  do  fraud  or  deceit,  and  has  paid  the  pro* 
ceeds  of  a  contract,  the  consideration  of  which  has  failed, 
over  to  his  principal,  without  notice,  he  is  clearly  not 
personally  responsible.  So  if  a  Sheriff  has  paid  ovev 
jnoney  to  a  plaintiff  on  execution ;  or  an  executor  or  ad- 
ministrator has  accounted  and  paid  over  the  funds  in  his 
hands,  he  ought  to  be  entitled  to  the  same  protection. 
It  is  equally  clear,  that,  if  one  purchase  property  with  a 
full  knowledge  of  all  its  defects,  that  the  maxim  caveat 
emptor  will  apply.  And,  I  am  strongly  inclined  to  think, 
that  where  there  are  strongly  marked  indications  of  dis- 
ease or  defects,  which  are  pointed  out  or  known  to  the 
purchaser,  the  maxim  will  equally  apply;  although  he 
may  be  mistaken  in  the  true  character  and  nature  of  the 
defect  or  disease ;  unless  there  is  a  suppressio  veri  or  a 
*uggc$th  falsi,  on  the  part  of  the  seller.  But  as  to  what 
evidence  shall  be  sufficient  to  bring  home  to  the  buyer 
such  a  knowledge  of  the  defects  or  disease  of  the  thing 
sold,  must  always  be  left  to  the  discretion  of  a  Jury. 

Let  the  motion  for  a  new  trial  be  granted. 

Justices  GrimkC)  Colcocky  Nott  and  Cheves,  concurred. 

Stark,  solicitor,  for  the  motion.  * 

C^Nealy  contra. 


John  Word,  ads.  David  Vance. 

An  action  of  deceit  will  lie  against  an  infant  on  a  warranty  for  the  sale 
of  a  horse  :  And  even  where  the  form  of  an  action  is  ex  contractu, 
and  the  substance  er  delicto,  the  defence  of  infancy  will  not  avail.-— 

J.  HIS  was  an  action  of  deceit,  brought  under  the  Sum* 
mary  jurisdiction  of  the  Court,  tried  before  Mr.  Justice 
Cheves,  at  Laurens. 

The  process  stated,  that  the  plaintiff  and  defendant 
exchanged  horses.      Tha$  the  defendant  warranted  the 
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Jiorse  which  he  gave  to  the  plaintiff,  to  be  sound,  knowing 
him  to  be  unsound. 

The  plaintiff  demanded  a  Jury,  and  the  ease  was  accord- 
ingly submitted  to  one. 

The  plaintiff  called  three  witnesses,  who  severally 
swore,  that  the  defendant  warranted  the  horse  to  be  sound ; 
they  all,  however,  admitted  that  there  was  some  excep- 
tion made  as  to  a  lump  under  the  horse's  throat.  One  of 
them  declared,  that  the  defendant  stated,  at  the  time" of 
the;'  exchange,  to  the  plaintiff,  that  he  had  never  seen  the 
Jump,  till  the  day  before,  although  the  witness  said  he 
had  himself  pointed  it  out  to  the  defendant  five  or  six 
days  before.  The  plaintiff  proved  by  several  witnesses, 
that  soon  after  the  exchange,  the  horse  became  severely 
-diseased  and  appeared  to  have  the  glanders,  and  that  he 
soon  became  perfectly  worthless.  One  witness  swore, 
that  in  a  conversation  between  the  plaintiff  and  the  defend* 
ant,  the  former  charged  the  latter  with  having  exchanged 
the  horse,  knowing  him  to  have  the  glanders*  The  de- 
fendant replied,  u  yes,  he  would  be  d — d  if  he  did  not 
know  it,  and  the  plaintiff  might  sue  him  if  he  chose ;" 
or  like  words.     The  value  of  the  horse  was  proved. 

The  defendant  called  four  witnesses,  who  severally 
swore,  that  they  heard  the  plaintiff  acknowledge,  that  the 
lump,  on  the  horse's  neck,  was  excepted  from  the  war- 
rantv.  That  the  defendant  said  he  did  not  know  the 
cause  of  it.  It  appeared,  from  the  testimony  of  one  of 
them,  that  the  horse,  not  long  before,  had  the  distemper  ; 
but  had  recovered  from  it,  and  at  the  time  of  the  exchange 
was  thriving  fast.  Three  of  the  defendant's  witnesses 
severally  proved,  that  the  plaintiff  acknowledged  a  fort- 
night after  the  exchange,  that  he  was  well  satisfied,  wTith 
the  exchange.  He  said  the  horse  had  lost  his  appetite, 
and  he  had  given  him  physic,  and  expected  that  he  would 
do  well. 

This  is  the  substance  of  the  testimony  on  both  sides, 
regarding  the  merits  of  the  question. 

It  further  appeared,  that,  at  the  time  of  the  exchange* 
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and  'at  the  time  of  the  trial,  the  defendant  was  a  minor. 
•  The  Presiding  Judge  charged  the  Jury,  that  they  ought 
to  be  satisfied  that  the  horse  was  unsound  at  the  time  of 
the  exchange,  and  that  the  defendant  knew  him  to  be 
unsound,  and  concealed  the  fact,  to  authorize  them  to  find 
for  the  plaintiff.  That  if  they  were  satisfied  of  these 
facts,  although  an  infant  is  not  .answerable  for  ordinary 
contracts,  he  would  be  liable  in  this  action,  on  the  ground 
of  fraud;  for  which  an  infant  is  bound.  But  he  indicated 
to  the  Jury  his  own  impression,  that  the  proof  did  not 
show,  that  the  defendant  knew  the  horse  to  be  unsound. 

The  Jury,  however,  found  a  verdict  for  the  plaintiff* 

This  was  a  motion  for  a  new  trial,  on  the  following 
grounds : 

1st.  Because  it  was  not  proved,  that  the  defendant 
knew  and  concealed  the  fact,  of  the  unsoundness  of  the 
horse. 

2nd.  That  the  defendant,  being  a  minor,  was  not  lia- 
ble to  an  action  founded  on  a  contract. 

Mr*  Justice  Cheves  delivered  the  opinion  of  the  Court. 

On  the  trial,  I  was  of  opinion  the  evidence  was  not 
-sufficient  to  prove  the  scienter  ;  but  the  Jury  thought  oth- 
erwise, and  on  reviewing  the  testimony,  I  cannot  sayt 
they  were  not  authorized  to  do  so.  One  fact  of  conceal- 
ment and  misrepresentation  was  proved ;  and  although  I 
am  not  disposed  to  take  the  acknowledgement,  which  one  of 
the  witnesses  puts  into  the  mouth  of  the  defendant,  lite- 
rally, (because  I  think  it  was  rather  in  the  nature  of  a 
defiance,  than  an  admission,)  yet,  it  may  have  been  enti- 
tled to  some  weight.  The  unsoundness  of  the  horse,  at 
the  time  of  the  exchange,  from  his  rapid  decay  afterwards, 
seems  hardly  disputable,  and  furnishes  additional  evidence, 
from  its  early  manifestation,  that  the  defendant  was  not 
ignorant  of  the  incipiency  of  the  disease.  It  was  a  very 
fit  question  for  the  Jury,  and  I  think  it  will  be  best  not 
to  disturb  their  verdict. 

On  the  question  of  infancy,  there  is  no  well  founded  ob«* 
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jection.  This  is  an  action,  as  well  in  form  as  substance, 
ex  delicto,  and  when  such  is  the  cause  of  action,  even 
where  the  form  is  ex  contractu,  the  defence  of  infancy  will 
not  avail.  Bristow  vs.  Eastman.  1  Esp.  N.  P.  Ca.  172. 
1  Selwvn,  145-»-6. 

The  motion  for  a  new  trial,  must  therefore,  be  refused* 
Justices  Grimte,  Colcock,  Notty    Johnson  and  Gantt, 
concurred. 

,0W<?a/ and  Irby,  for  the  motion. 
Downs,  contra. 

C a.  J  Vide  Jennings  v§.  Rundall,  8  T.  R.  335.  fe 


Thomas  Teague  vs.  Andrew  Maxwell. 

In  an  action  of  trdver  for  a  negro  woman,  the  value  of  a  child  born  pen- 
dente hie,  cannot  be  recovered,  but  must  be  the  subject  of  another 

action. 

« 

J.  HIS  was  an  action  of  trover,  to  recover  the  value  of  a 
negro  child,  to  which  the  plaintiff  claimed  a  right. 

It  appeared,  that  by  a  former  action  of  this  nature,  the 
plaintiff  had  recovered  of  the  defendant,  the  value  of  a 
negro  woman  (mother  of  this  child ;)  pending  which  action 
the  child  in  question  was  born. 

The  Presiding  Judge  deeming  the  present  action  not 
maintainable,  from  existing  circumstances,  which  in  his 
view  precluded  the  idea  of  separate  identity  between  the 
mother  and  this  child,  directed  a  non-suit,  with  leave  to 
set  it  aside,  should  the  legal  position  taken  by  the  Court 
fail  on  an  appeal. 

Mr.  Justice  Gantt  delivered  the  opinion  of  the  Court. 

The  Court  are  of  opinion,  that  recovery  alone,  in  an  ac- 
tion of  trover,  fixes  the  right  of  property  in  the  defendant. 
That  the  child  in  question,  constituted  no  part  of  the  for- 
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mer  suit.  That  the  identity  of  the  child  16  to  be  con- 
sidered separate  and  distinct  from  that  of  the  mother. 
The  right  of  property  whereof  is  still  in  the  plaintiff. 

The  non-suit  must  therefore  be  set  aside,  and  the  case 
reinstated  on  the  docket. 

Justices  Grimkey  Cdlcock,  Chcves,  Nott  and  Johnson^ 
concurred. 


John  P.  Bond,  ads.  Shadrach  Ward. 

Where  a  recovery  over  is  given  by  law,  or  secured  by  express  contract, 
.  and  the  plaintiff  relies  upon  the  recovery  against  him  &s  the  sole  and 

conclusive  testimony  of  his  right  to  recover  over,  notice  of  thejfra* 

action  is  indispensably  necessary. 
A.  gave  B.  (a  constable)  an  indemnity  bond  to  levy  and  sell  the  mare 

of  C.  which  B.  did.    C.  recovered  the  value  of  the  mare  of  B.     B. 

wed  A.  on  his  bond,  without  having  giving  A.   notice  of  C's  action 

against  him,  held,  he  could  not  recover,  not  having  given  such  notice, 

T-. 
RIED  before  Mr.  Justice  Bay,  at  Granby,   18~. 

The  plaintiff,  who  was  a  constable,  had  levied  a  magisr 
trate's  execution  on  a  mare,  as  the  property  of  Nathan 
Joiner,  at  the  suit  of  the  defendant.  But  the  mare  was 
claimed  by  Martin  Witt,  and  the  plaintiff  refused  to  sell, 
unless  the  defendant  would  indemnify  him ;  the  defend- 
ant  did  so,  and  the  plaintiff  sold  the  mare.  Witt  brought 
his  action  against  the  plaintiff,  and  recovered  the.  value  of 
the  mare,  and  the  plaintiff  brought  his  action  on  the  con- 
tract of  indemnity.  On  the  trial  of  this  case,  the  plaintiff 
gave  in  evidence,  the  judgment  obtained  by  Witt,  against 
him,  but  offered  no  other  evidence  of  notice  to  the  defend- 
ant of  that  action,  than  that  it  had  been  once  continued  on 
the  mere  suggestion  of  the  the  attorney  who  defended  it,  that' 
the  presence  of  the  defendant  in  this  case,  was  necessary, 
and  that  he  was  unable  to  attend  on  account  of  the  indis- 
position of  his  family.     On  this  evidence,  the  Presiding 

Judge  decreed  for  the  plaintiff.     And  a  motion  was  now 
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made,  on  the  part  of  the  defendant,  to  reverse  that  decree, 
and  for  leave  to  enter  up  the  judgment  for  defendant, 
on  the  ground : 

That  notice  to  the  defendant  was  indispensably  neces- 
sary, and  that  the  evidence  offered  to  prove  that  fact  was 
illegal  and  insufficient. 

Mr.  Justice  Johnson  delivered  the  opinion  of  the 
Court. 

It  is  unnecessary,  to  the  determination  of  this  case,  to 
enter  into  the  consideration  of  the  general  question, 
whether  notice  is,  or  is  not  necessary,  where  a  recovery 
dyer  is  given  by  law,  or  secured  by  express  contract.  It 
is1  sufficient,  and  so  I  take  the  rule  to  be,  that  wherever  a" 
plaintiff  relies  upon  the  recovery  against  him,  as  the  sole 
and  conclusive  evidence  of  his  right  to  recover  over,  no- 
tice is  indispensably  necessary.  In  this  case,  there  was 
no  other  evidence  of  the  plaintiff's  right  to  recover.  And 
it  only  remains  to  be  enquired,  whether  there  was  any 
evidence  of  notice. 

In  the  summary  jurisdiction  of  the  Court,  it  is  the  pro- 
vince of  the  Presiding  Judge,  as  it  is  of  the  Jury  in  trials 
before  them,  to  weigh  the  evidence,  and  where  there  is  any 
legal  evidence  of  the  fact  in  dispute,  this  Court  will  rarely 
interfere.  But  where  there  is  no  evidence,  or  where  a  » 
decree  is  predicated  on  inadmissible  evidence,  this  Court, 
as  in  trials  by  Jury,  will  control  it.  The  evidence  of 
notice,  in  this  case,  appears  to  be  objectionable,  on  two 
grounds : 

1st.  Because  it  was  the  declaration  of  a  third  person, 
(the  attorney  who  defended  the  case  of  Witt,  against  the 
plaintiff,;  and  even  admitting  that  it  went  to  show  notice, 
it  was  hearsay  evidence,  and  therefore  inadmissible. 
'  2nd.  Because  it  is  impossible  even  to  infer  notice  from 
this  evidence.  The  declaration  of  the  attorney,  was  not, 
that  he  had  had  notice,  byt  that  his  presence  was  necessary 
at  the  trial. 
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I  am,  however,  of  opinion,  that  thjfc  motion  for  leave  to 
enter  up  judgment  for  the  defendant,  ought  not  to  prevail ; 
but  that  a  new  trial  ought  to  bt  granted,  to  give  the  plain- 
tiff another  opportunity  of  proving  his  case,  if  it  has 
merits. 

Justices  Grimke,  Colcock,  Nott  and  Cheves,  concurred, 
Mr.  Justice  Gantt  gave   no  opinion,  having  been  em- 
ployed in  the  former  suit. 

Stark,  solicitor,  for  the  motion. 
prenshaw,  contra. 


.••••••••••»«••••. 
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Ex-Parte,  Y.  J.  Harrington,  Esq.  Clerk  of  Newberry 

district. 

The  bond  given  by  a  father  or  mother  for  the  maintenance  of  a  bastard 
child,  ought  to  be  lodged  (as  all  other  recognizances)  in  the  office  of 
the  Clerk  of  Sessions  Of  the  district :  And  it  seems,  that  the  method 
to  proceed  on  such  bond  Of  repognizance,  is  by  tcire  facia*  from  the 
Court  of  Sessions. 

JLRIEP  before  Mr.  Justice  fSantt,  at  Newberry, 
March  Term,  1818. 

This  was  an  application  on  the  part  of  the  Clerk  of 
Newberry ?  to  set  aside  an  order  made  in  jhe  Court  of 
Sessions,  in  the  year  1808,  requiring  him  to  receive  all 
recognizances  for  the  maintenance  of  bastard  children, 
and  to  file  the  same  in  his  office ;  from  wh}cji  resulted 
much  trouble,  and  no  compensation  to  the  Clerk*  The 
Presiding  Judge  refused  to  set  aside  the  order,  for  want 
pf  power;  and  the  Court  was  now  moved  to  rescind  the 
order*  » 

Mr.  Justice  Colcock  delivered  the  opinion  of  the  Court. 

I  cannot,  for  a  moment,  doubt  the  authority  of  the 
Court  to  make  the  order.  TJie  act,  1  Brey.  Dig.  67,  2 
Faust  74,  requires,  that  the  father  of  the  child  shall  enter 
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into  a  recognizance  with  two  good  and  sufficient  securities, 
in  the  penal  sum  of  sixty  pounds,  conditioned  for  the  an- 
nual payment  of  five  pounds,  for  the  maintenance  of  the 
child.     Now,  from  the  nature  of  the  obligation,  (a  recog- 
nizance) the  application  for  relief,   on  the  part  of  the 
father  or  mother,  must  be  to  the  Court  of  Sessions,  and 
the  proceeding  to  enforce  a  payment  according  to  the  con- 
dition, would  be  by  scire  facias,  out  of  the  Court  of  Ses- 
sions.    The  act  requires  the  recognizances  to  be  taken  by 
a  magistrate.     And  magistrates  are  bound  to  return  to 
the  Sessions  all  recognizances.     It  would  seem  to  follow 
of  course,  that  the  proper  place  of  deposite  is  with  the 
clerk  of  the  Court  of  Sessions.     It  is  said,  that  as  the 
commissioners  of  the  poor  have  the  application  of  the 
money,  they  should  have  the  possession  of  the  recogni- 
zances.    I  have  shown,  that  according  to  the  usual  course 
of  legal  proceedings,  the  recognizances  would  be  depo- 
sited with  the  clerk  of  the  Court  of  Sessions,  and  as  the 
act  does  not  expressly  say,  that  they  shall  be  given  to  the 
commissioners  of  the  poor,  the  usual  course  of  proceed- 
ing must  be  adopted.     But  on  the  ground  of  expediency^ 
it  is  obvious,  that  the  proper  place  of  these  papers,  is  the 
office  of  the  clerk.     This  is  usually  in  the  center  of  the 
district  ;*  when  process  is  necessary,    it  issues  from  his 
office.    ,  His  time  is  devoted  to  the*  public.      His  office 
is  at  all  times    accessible.      Now  the  chairman  of  the 
board  of  commissioners,  or  their  clerk,  may  reside  in   a 
remoter  part  of  the  district.     Payment  cannot  be  enforced 
without  the  aid  of  a  Court,  and  of  course,  application, 
must  be  made  by  the  party  or  commissioners  for  that 
purpose ;  and  that  would  compel  the  attendance  of  the 
commissioners,  if  they  were  the  keeper  of  the  recogni- 
zances.    I  am  not  satisfied,  that  the  duty  required  of  the 
clerk,  is  to  be  performed  without  compensation.     The 
mere  act  of  receiving  and  keeping  the  recognizances^ 
would,  perhaps,  not  entitle  him  to  any.     But  when  a  scira 
facias  is*  necessary,  \  am  disposed  to  think,  he  wopld  be> 
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entitled  to  same   compensation.     Be  this  as  it  may,  I  do 
not  think  it  a  sufficient  reason  to  rescind  the  order. 

The  motion  is  therefore  refused. 

Justices  Cheves  and  Johnson^  concurred. 

OPNeal^  for  the  motion. 
Starky  solicitor,  contra. 


John  M'Kenzie  vs.  David  Buchan.  • 

The  only  cases  in  which  a  Justice  of  the  Peace  can  issue  attachments, 
are,  where  the  debtor  is  either  removing'  himself  or  his  property  out 
of  the  county  privately,  or  so  absconds  and  conceals  himself  that  the 
ordinary  process  of  law  cannot  be  served  upon  him. 

It  is  not  necessary,  that  the  oath  taken  before  the  magistrate,  previous 
to  the  issuing  of  an  attachment,  should,  be  in  writing. 

Where  an  attachment  bond  (taken  according  to  the  act  of  1785,)  bears 
equal  date  with  the  attachment,  it  will  be  presumed  to  have  been  ta- 
ken before  the  granting  of  the  attachment,  unless  the  contrary  appear. 

JL  HIS  was  an  attachment  issued  by  a  magistrate,  pur- 
suant to  the  provisions  of  the  act  of  1785,  which  makes  it 
lawful  <4  for  any  justice  of  the  peace,  upon  complaint  to 
him  made  upon  oath  by  any  person,  that  his  debtor  is 
removing  out  of  the  county  privately,  or  absconds  and 
-conceals  himself,  so  that  the  ordinary  process  of  law  can- 
not be  served  upon  him,  to  grant  an  attachment,  &c." 
The  act  also  further  requires,  that  "  every  justice  of  the 
peace,  before  granting  such  attachment,  shall  Jake  a  bond, 

&C." 

The  body  of  this  attachment,  stated,  in  the  words  of  the 
act,  that  the  defendant  had  made  oath,  that  his  debtor 
was  removing  out  of  the  county  privately,  or  so  absconded 
and  concealed  himself,  that  the  ordinary  process  of  the  law 
could  not  be  served  upon  him  ;  but  on  the  back  of  it,  an 
affidavit  was  drawn,  stating  that  the  defendant  was  actual- 
ly without  the  limits  of  the  state,  but  which  did  not  ap- 
pear to  have  been  sworn  to ;   and  the  condition  of  the 
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bond  required  him  to  prosecute  to  effect,  an  attachment 
u  granted"  against  the  goods,  &c.  of  the  defendant.  The 
attachment  was  returned  to  Lancaster  Court,  Spring  Term, 
1818,  when  a  motion  was  made  before  Mr.  Justice  Nott, 
to  quash  the  proceedings  pn  the  two  following  grounds  : 

1st.  Because  it  appeared  by  the  affidavit  on  the  back  of 
the  attachment,  that  the  defendant  was  actually  without 
the  limits  of  the  State  and  not  in  the  act  of  removing^  &c» 
as  the  act  requires. 

2nd,  Because  the  attachment  bond  relates  to  an  attach- 
ment w granted"  and  not  to  one  u  to  be  granted"  where- 
as the  act  requires  the  bond  to  be  taken  before  the  attach- 
ment is  granted,  and  that  it  was  irregular  and  void  if 
taken  afterwards,  as  this  purports  to  be. 

These  motions  were  both  overruled,  and  this  was  a  mo- 
tion to  reverse  that  decision, 

Mr.  Justice  Nott  delivered  the  opinion  of  the  Court, 
The  only  cases  where  a  justice  of  the  peace  can. issue 
an  attachment,  are,  where  the  debtor  is  cither  removing 
himself  or  his  property  out  of  the  county  privately ;  or 
so  absconds  and  conceals  himself,  that  the  ordinary  pro- 
cess of  law  cannot,  be  served  upon  him.  If  he-  is  actually 
without  the  limits  of  the  state,  the  law  has  provided  anoth- 
er mode  of  proceeding ;  and  when  a  person  would  obtajn 
an  attachment  from  a  magistrate,  he  must,  by  his  oath, 
make  out  a  case  that  comes  within  his  jurisdiction.  But 
the  law  does  not  require,  that  the  oath  should  be  in'  xvri- 
ting.  And  the  most  usual  method  has  been  to  set  it  out 
in  the  body  of  the  attachment,  as  in  this  case.  The  affida- 
vit on  the  back  of  the  attachment  was  an  act  of  supereroga- 
tion, and  does  not  appear  to  have  been  sworn  to.  The 
presumption  therefore  is,  that  an  oath  was  taken  accord* 
ing  to  the  form  prescribed  by  the  act ;  indeed  the  attach- 
ment expressly  declares  the  fact  to  be  so. 

2nd.  The  act  requires,  u  that  every  justice  of  the  peacet 
before  granting  such  attachment,  shall    take  bond,  he" 

(\  Brev.  Dig.  39.     P.  L.  368,)  but  it  does  not  require  it 
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to  be  set  forth  in  the  bond,  that  it  was  taken  before  grant- 
ing the  attachment ;  and  if  the  contrary  does  not  appear, 
and  the  bond  bears  equal  date  with  the  attachment,  as  in 
this  case,  the  Court  will  presume  the  law  to  have  been 
complied  with.  The  object  of  the  law  was  to  prevent  an 
attachment  from  being  issued  without  giving  the  defend- 
ant the  security  afforded  by  the  bond,  and  the  least  possi- 
ble division  of  time  is  *  sufficient  priority.  If  the  law 
has  been  -substantially  fulfilled,  the  Court  will  not  permit 
the  object  to  be  defeated,  because  the  phraseology  of 
some  part  of  the  proceedings  may  not  be  critically  correct. 
But  it  is  further  to  be  observed,  that  it  is  not  the  absent 
debtor  who  is  making  this  complaint,  but  another  creditor, 
a  stranger,  who  is  contending  for  the  same  money,  but 
who  had  no  right  to  be  heard  in  this  case. 

The  motion  must  be  refused. 

Justices  Grimke,  Colcock,  Cheves^  Gantt  and  Johnstfn, 
concurred. 

Levy^  for  the  motion. 
Miller  and  Massey,  contra. 


Arthur  Ingram,  ads.  JortN  Weaver, 

The  defendant  in  an  action  of  trespass  to  try  title,  cannot  protect  himself 
under  a  deed  made  by  the  sheriff  to  a  third  person  pendente  lite. 

But  the  sheriff's  deed  would  be  admissible  to  show  at  what  time  the 
title  went  out  of  the  plaintiff ;  because  after  that  period,  damages 
could  not  be  recovered.  IF  defendant  had  shown  a  title  in  himself, 
the  Court  would  not  have  granted  a  habere  facias  possessionem,  though 
the  plaintiff  would  have  been  entitled  to  his  damages. 

X  HIS  was  an  action  of  trespass,  to  try  title  to  a  tract  of 
land. 

The  cause  was  tried  before  Mr.  Justice  Nott,  at  Lan- 
caster Court  House,  Spring  Term,  1818. 

Defendant's  grant  called  for  a  Blackjack  Tree^  in  Walk- 
er's line,  but  upon  are-survey,  a  Blackjack,  supposed  to  be 
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the  corner  mentioned,  was  found  somewhat  short  of 
Walker's  line ;  and  the  only  question  as  to  the  location,  was, 
whether  his  line  should  stop  at  this  Blackjack,  or  be  ex- 
tended  to  Walker's  line. 

The  surveyors  both  agreed,  that  if  Walker's  land  had 
not  been  called  for,  that  corner  would  have  been  sufficiently 
identified  to  have  established  the  boundary  of  defendant's 
land.  And  one  of  them  thought  the  line  ought  to  stop 
there.  But  the  other  thought  it  ought  to  extend  to 
Walker's  line. 

Other  witnesses  were  called  to  identify  or  disprove  this 
tree  ;  and  the  Jury  were  instructed  by  the  Court,  that  if 
they  were  of  opinion,  that  this  Blackjack  was  the  corner 
called  for  in  defendant's  grant,  he  must  be  stopped  there, 
and  the  plaintiff  would  be  entitled  to  recover;  but  if  they 
were  not  satisfied,  that  it  was  so,  they  must  extend  his 
line  to  Walker's  land,  and  in  that  case,  they  must  find  for 
the  defendant. 

In  the  progress  of  the  trial,  defendant  offered  a  deed  in 
evidence  to  show,  that  since  the  commencement  of  the 
action,  and  shortly  before  the  trial,  plaintiff's  land  had  been 
sold  under  execution,  and  that  he  was  therefore  divested 
of  his  title,  if  he  had  one  before.  But  this  evidence  was 
rejected  by  the  Court,  and  the  Jury  found  a  verdict  for 
the  plaintiff. 

There  was  a  motion  for. a  new  trial  on  two  grounds : 

1st.  Because  the  verdict  was  contrary  to  evidence. 

2nd.  Because  the  sheriff's  deed  ought  to  have  been  re  - 
ceived  to  show  the  title  out  of  the  plaintiff. 

Mr,  Justice  Nott  delivered  the  opinion  of  the  Court. 

The  first  ground  taken  for  a  new  trial  in  this  case,  was 
ft  mere  question  of  fact,  for  the  consideration  of  the  Jury  ; 
and  the  Court  is  satisfied,  that  the  evidence  authorized 
the  verdict  which  they  have  found,  and  that  it  ought  not  to 
be  set  aside  on  that  ground. 

The  second  ground  furnishes  a  question  of  more  diffi* 
culty.    It  is  a  general  rule,  that  a  plaintiff  in  ejectment. 
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Itaist  recover  on  the  strength  of  bis  own  title ;  but  it  ia 
by  no  means  an  universal  one*  A  mortgagor  shall  not  be 
permitted  to  set  up  the  title  of  a  third  person  against  his 
mortgagee ;  nor  shall  a  tenant  who  has  paid  rent,  and  acted 
as  such,,  be  suffered  to  set  up  a  title  in  a  third  person  against 
his  lessor*     1  D*  &  E.  758,  Bristow  vs.  Pegge,  in  note* 

In  the  case  of  Jackson  vs.  Harder,  4th  Johnson,  211,  the 
doctrine  is  carried  still  farther*  It  is  there  laid  down, 
that  a  mere  intruder  shall  not  be  permitted  toproteethis 
intrusion  under  an  outstanding  title  in  a  stranger* 

All  general  rules  are  subject  to  such  exceptions  as  are, 
calculated  to  effect  the  object  for  which  the  rule  itself  was 
intended*  For  what  purpose  should  the  title  offered  ia 
this  case  be  admitted  ?  Not  to  ptgJgjJ^tt«^fl*|iowner  of 
the  land  in  his  possession,  but^o  |df^Aiftijymnother 
action,  to  gain  the  very  objecr^lfen  may  be  attained  by 
this*  The  recovery  of  the  plaintiff  « t1^QQ@fo,iwill  be 
a  recovery  for  the  benefit  of  thefcUrcnaser  at  shef iffis  sale, 
if  it  has  been  regular  and  fair  Aif  ^^])]&<A*BtRe  Jpaintiff 
ought  not  to  be  defeated  by  it* ,   ^^^  ,^*^ 

But  in  any  event*  the  plaintiff  wouuPfiSWel been  entitled 
to  such  damages  as  he  had  sustained  before  the  sale  by  the 
sheriff*  and  that  is  all  he  has  recovered.  So  that  the  ver- 
dict in  either  case  would  have  been  the  same*  If  a  term 
expires  pending  an  action,  the  party  shall  not  have  pos- 
,  session,  but  he  may  have  his  damages*  2  Bacon,  431,  tit* 
Ejectment,  F.  ( Verdict  and  Judgment.)  This  case  is  pre- 
cisely the  same  in  principle,  so  far  as  regards  the  damages* 
If  the  defendant  had  shown  a  title  in  himself,  the  case 
would  have  been  different*  For  although,  even  in  that 
case,  the  plaintiff  would  have  been  entitled  to  his  damages, 
the  Court  would  not  have  granted  him  a  habere  facias  pos- 
sessionem, to  turn  the  defendant  out* 

In  one  point  of  view,  the  deed  might  have  been  received 
in  evidence*  The  plaintiff  was  not  entitled  to  damages 
after  the  title  was  out  of  him.  If  therefore,  he  had  pressed 
for  damages,  up  to  the  time  of  the  verdict,  the  deed  ought 

to  have  been  permitted  to  be  given  in  evidence,  to  show 

27 


a  10  Columbia,  1818, 

at  what  time  he  became  divested  of  his  title*  But  as  fee 
damages  have  been  given  for  the  occupation,  the  rejection 
of  it  can  furnish  no  ground  for  a  new  trial. 

The  motion  therefore,  must  be  rejected. 

Justices  Grimkey  Cokock,  Chevea  and  Johnson,  con- 
curred. 

Stark,  solicitor,  for  the  motion. 
Blanding,  contra. 


Elizabeth  Neel,  ads.  Jeremi  &h  Deeps  and  Aixek 

Smith. 

fa  an  action  for  nwnty  had  and  received,  to  recover  money  for  a  con- 
sideration which  failed,  the  sum  paid  must  form  the  measure  of  dama- 
ges, and  the  Jury  cannot  give  vindictive  damages. — fa. J 

X  HIS  was  an  action  on  the  case  brought  to  recover  the 
consideration  money  (five  hundred  and  fifty  dollars)  paid 
by  the  plaintiff,  an  elderly  widow  lady,  to  the  defendants,, 
dealers  and  traders  in  negroes,  for  a  negro  girl  purchased 
of  them,  by  her* 

The  ground  on  which  the  right  of  plaintiff's  case  rested, 
was  that  of  unsoundness  in  the  negro,  which  she  had  pur- 
chased.    It  appeared  from  the  testimony  on  the  part  of  the 
plaintiff,  that  the  day  after  the  contract  was  made,  she  be- 
came very  uneasy  from  a  belief  that  an  imposition  had 
been  practised  upon  her.     She  conceived  the  negro  girl, 
which  had  been  sold  to  her,  was  diseased.    This  occa- 
sioned her  to  send  for  Captain  Smtty,  a  neighbour,  for 
the  purpose  of  obtaining  his  opinion  and  mediation,  in  the 
event  of  his  thinking  that  her  suspicions  were  well  found- 
ed.    Captain  Smily  attended,  and  being  well  satisfied,  that 
the  girl  in  question  was  really  diseased,  he  was  deputed  to 
go  in  pursuit  of  Deens,  and  to  effect  a  rescission  of  the 
contract.    He  met  with  Deens  in  the  Dutch  Fork,  and 
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communicated  the  apprehensions,  and  wishes  of  the  plain- 
tiff. Deens  refused  any  accommodation,  insisting  on  the 
fulfilment  of  the  contract  pursuant  to  its  terms,  viz.  the 
payment  of  the  consideration  money  in  four  weeks.  Capt. 
Smily,  whose  testimony  was  had  on  the  trial,  gave  strong 
evidence,  that  the  girl,  from  appearance,  as  well  as  other 
circumstances  derailed  in  his  testimony,  was  diseased,  and 
declared  that  he  was  so  satisfied  of  the  fact,  that  he  would 
not  have  had  her  as  a  gift. 

Jane  Boozer  and  Elizabeth  M'Clendon,  testified  to  the 
same  facts. 

John  Neell  proved,  that  the  defendants  had  represented 
the  girl  as  sound,  at  the  time  of  contract,  that  she  appear- 
ed to  him,  very  shortly  afterwards,  enfeebled  by  ^disease  > 
she  could  do  but  little,  and  was  of  as  much  trouble  and 
expense  as  profit  to  the  purchaser.  That  the  plaintiff  was 
unwilling  to  comply  with  her  contract,  and  Deens,  to  satis- 
fy her,  said  that  if  she  discovered  afterwards,  that  the  ne- 
gro was  diseased,  he  would  be  accountable  for  it. 

Mr.  Neell  also  proved  the  circumstance  of  $25  being 
deducted  from  the  price  agreed  to  be  paid,  and  which  he 
said  the  defendants  had  agreed  to  take  froHi  the  price,  pro- 
Tided  the  plaintiff  would  raise  for  them,  at  that  time,  the 
sum  of  one  hundred  dollars,  more  than  what  she  had  then 
paid,  which  was  done.  This  witness  declared  he  would, 
not  have  had  the  girl ;  and  offered  his  reasons  for  believr 
ing  her  unsound.  All  those  witnesses  concurred  in  their 
testimony,  in  respect  to  the  situation  of  the  negro  girl,  pur- 
chased by  the  plaintiff,  and  were  well  satisfied  that  she  was 
diseased  and  offered  many  reasons  to  justify  the  correct- 
ness of  their  opinion. 

For  the  defendants,  Mr.  Gray  was  introduced,  who 
proved,  that  he  had  drawn  the  bill  of  sale,  by  which  the 
girl  was  transferred  from  the  defendants  to  the  plaintiff, 
and  the  payment  of  the  consideration  money,  part  whereof 
had  been  paid  to  him  as  the  agent  of  the  defendants.  He 
stated  that  the  negro  girl  had  been  recommended  by  him 
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to  the  plaintiff.  He  described  the  situation  of  the  girl,  a 
few  days  before  her  death,  as  appearing  bloated  and  dan- 
gerously ill.  He  advised  the  sending  for  a  physician,  and , 
gave  evidence  of  certain  declarations  of  the  plaintiff, 
among  others,  that  a  dose  of  medicine  had  been  adminis- 
tered to  her.  That  Doctor  Johnson  thought  the  girl  had 
worms,  and  that  she  (plaintiff)  supposed  the  girl  had  over- 
heated herself  in  walking  to  the  village  of  Newberry. 
This  witness  said,  that  the  girl  had  been  at  his  house  up- 
wards of  a  week.  He  thought  her  sound.  He  stated  that 
the  plaintiff  had  privately  examined  the  girl  before  the 
contract  was  entered  into.  That  he  should  have  been  un- 
willing that  any  imposition  should  have  been  practised  upon 
the  plaintiff,  which'  he  seemed  to  think  had  not  taken  place. 

John  Cherry,  Cols.  Sheppard  and  Ephraim  Daw  kins,  all 
deposed,  that  they  had  seen  the  girl  before  the  sale,  and 
thought  her  sound.  The  latter  said  she  was  smart  and 
lively,  and  was  singled  out  to  bring  water  on  that  account. 

Mr.  Gray,  father  of  the  former'  witness  of  that  name, 
proved  the  dissatisfaction  of  the  plaintiff  the  evening 
after  the  purchase  of  this  negro ;  but  stated,  tbat  afterwards, 
in  a  conversation  with  the  plaintiff,  she  informed  him,  that 
her  misunderstanding  with  Deens  had  been  settled.  On 
asking  her  how,  she  replied,  that  he  had  agreed  to  de- 
duct g  25.  '' 

Other  testimony  was  gon^e  into,  in  relation  to  this  con- 
tract, and  the  circumstances  growing  out  of  it,  of  no  im- 
portance. 

This  being  a  case  peculiarly  proper  for  the  considera- 
tion of  a  Jury,  it  was  submitted  to  them,  without  any  ex- 
pression of  the  opinion  of  the  Court  as  to  the  weight  of 
testimony  on  one  side  or  the  other,  and  the  Jury  found  for 
.the  plaintiff  the  amount  of  the  consideration  money  paid, 
with  interest,  and  one  hundred  dollars  damages. 

The  defendants   appealed   for  a  new  trial,  alleging  in 
the  grounds  taken, 

1st.  That  the  deduction  made  of  $  25,  was  the  result  of 
a  compromise  between  the  contracting  parties,  for  the  sup* 
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posed  unsoundness  of  the  girl,  which  was  fully  proved  in 
their  opinion  by  the  evidence. 

2nd.  That  there  was  no  proof  of  unsoundness. 

3d.  That  one  hundred  dollars  had  been  allowed  by  the 
Jury  for  "  smart-money" 

Mr.  Justice  Gantt  delivered  the  opinion  of  the  Court. 

It  is  to  be  observed,  that  there  was  conflicting  testimony 
in  regard  to  the  first  ground.  Mr.  Neell's  testimony 
goes  to  show,  that  no  compromise  had  taken  place,  by 
which  the  plaintiff  was  to  be  estopped  from  a  recovery  back 
of  the  consideration,  if  the  ncpro  should  prove  to  be  un- 
sound. On  the  contrary,  that  Dceus  expressly  undertook, 
that  he  would  be  accountable  in  such  event,  and  that  the 
deduction  of  3  25  was  made  on  a  different  account.  The 
elder  Mr.  Gray,  testifies  to  a  declaration,  made  by  the 
plaintiff,  which  would  seem  in  opposition ;  but  it  was  the 
province  of  the  Jury,  to  weigh  the  evidence  and  reconcile 
the  difference  between  those  witnesses.  They  may  have 
thought  the  reply,  made  to  the  question  propounded  by 
the  witness,  Gray,  was  by  no  means  conclusive,  to  show, 
that  she  had  taken  the  negro  at  all  hazards,  on  account  of 
so  trifling  a  deduction.  With  respect  to  the  fact  of  the 
negro  being  diseased,  the  testimony  of  the  plaintiff  most 
unquestionably  preponderated.  Under  this  view  of  the 
facts,  where  the  parties  have  been  fully  heard,  and  the 
case  decided  on  by  the  Jury,  in  respects  to  its  merits,  the 
.Court  are  clearly  of  opinion,  that  no  new  trial  should  be 
had  on  the  ground,  that  the  verdict  was  against  evidence. 

The  Court  are,  however,  of  opinion,  that  from  the  na- 
ture of  the  present  action,  damages  by  way  of  u  smart- 
money"  ought  not  to  have  been  given  ;  and  as  it  appears 
satisfactorily,  by  the  brief  and  the  report  made  of  the  case, 
that  one  hundred  dollars  were  specifically  given,  by  way  of 
44  smart-money"  a  new  trial  is  ordered,  unless  the  plaintiff 
will  release  the  same. 

Justices  Grimke^  ColcocA,  Nott,  Cheves  and  Johnson, 
concurred. 
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ONeal^  for  the  motion. 
Crenshaw,  contra. 

(a.  J  According  to  the  case  of  Goddard  vs.  Bulow,  ante,  45,  we  pre- 
iume,  interest  may  be  also  given.  R. 


The  Ex'ors  of  Isham  Moore,  ads.  the  Treasurers  of 

the  State. 

In  an  action  brought  against  the  securities  of  the  Sheriff,  on  the  secu- 
rity bond,  for  not  paying  over  money  collected  by  the  Sheriff,  inte- 
rest is  only  recoverable  from  the  time  the  action  was  brought,  unless 
a  demand  had  been  made  on  the  Sheriff  before,  and  then  from  the 
demand. 

JL  HIS  case  was  tried  before  Mr.  Justice  Johnson,  at 
Sumpter,  Spring  Term,  1818. 

The  defendant's  testator  was  one  of  the  securities  to 
the  bond  of  W»  R.  Davis,  late  SherifF  of  Camden  district^ 
and  this  action  was  brought  to  recover  monies  collected 
by  him  on  an  execution  in  the  case  of  the  Ex'ors  of  Ker- 
shaw vs.  the  Ex'ors  of  Wilie. 

It  appeared  from  the  evidence  of  Mr,  Benj.  Bineham, 
that  the  money  was  received  by  Davis,  in  October,  1796f 
and  that  he  went  out  of  office  in  February,  1799. 

This  action  was  commenced  in  October,  1804 ;  and  the 
Jury,  by  the  direction  of  the  Court,  found  a  verdict  for 
the  plaintiff,  for  the  sum  received,  with  interest  from  the 
time  the  action  was  commenced. 

A  motion  was  now  made  by  defendants  for  a  new  trial. 
The  plaintiff's  right  to  recover  the  interest,  was  made 
the  ground.  * 

Mr.  Justice  Johnson  delivered  the  opinion  of  the  Court, 
The  general  question,  in  what  cases  a  plaintiff  is  enti- 
tled to  recover  interest,  was  ably  argueel  and  well  consid-s 
cred  in  the  case  of  Bulow  vs.  Goddard,  (a.)  decided  at 
the  last  sitting  of  the  constitutional  Court,  in  Charleston, 
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and  I  must  refer  to  the  opinions  delivered  in  that  case  for 
the  general  doctrine.  On  the  principles  decided  in  that 
case,  the  plaintiff  is  clearly  entitled  to  recover  interest, 
and  I  think,  upon  the  clearest  principles  of  Justice  and 
policy*  When  the  law  reposes  a  confidence,  it  also  im- 
poses an  obligation  to  discharge  it  with  fidelity  and  prompt- 
ness; and  it  is  certainly  reasonable  and  just,  that  an 
individual,  who  is  injured  by  a  neglect  in  the  performance 
of  this  obligation,  should  be  indemnified.  And  the  inte- 
rest on  money  is  the  damages  which  the  law  has  affixed  to 
its  detention.  As  to  the  time,  at  which  the  interest  should 
commence,  I  have  only  to  remark,  that  there  can  be  no 
violation  of  the  obligation  of  a  Sheriff  to  pay  over  money 
collected  by  him,  until  it  is  withheld,  and  until  it  is  de- 
manded of  him.  The  evidence  of  that  fact  is  wanting ;  for 
it  certainly  is  not  the  duty  of  a  Sheriff  to  traverse  the 
world  in  pursuit  of  an  individual  whose  money  he  may 
have  collected,  But  in  this  case,  there  was  no  evidence 
of  a  demand,  until  the  bringing  of  the  action ;  and  that 
this  is  a  demand  of  the  most  imperious  character,  no  one, 
I  presume,  will  be  disposed  to  deny. 

A  decision  of  this  Court,  said  to  have  been  made  many 
years  ago,  in  an  action  brought  on  this  identical  bond, 
against  Mayrant,  another  of  Davis's  securities,  has  been 
relied  on,  in  support  of  this  motion.  The  only  evidence 
of  what  that  decision  was,  is  a  short  note  on  the  docket, 
in  which  an  order  was  made,  that  a  "  new  trial  should  be  * 
granted,  unless  the  plaintiff  release  the  interest."  I  pro- 
fess and  feel  the  greatest  veneration  for  the  decisions  of 
this  Court,  and  will  conform  to  them,  with  the  greatest 
cheerfulness,  when  it  can  be  clearly  ascertained  what 
they  are ;  but  when  they  depend  wholly  upon  memory, 
or  such  indistinct  evidences  are  furnished  as  to  leave  it 
doubtful,  they  ought  not  to  govern,  when  they  are  at. 
variance  with  the  soundest  principles  of  justice  anji  policy. 
But  if  that  case  was  similar  to  the  present,  and  interest 
was  allowed  from  the  time  of  the  receipt  of  the  money,  it 
may  be  reconciled  by  applying  that  order  to  the  interest 
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which  had  accrued,    before  the  commencement  of  the 
action. 

The  motion  must  be  dismissed* 

Justices  Grimke,  Colcock^  Cheves  and  Gantt,  concurred. 

Mayrant,  for  the  motion. 
Blanding)  contra.   . 

fa. J  On  the  subject  of  interest,  see  Goddard  ads.  Bulow,  Ante  45  $ 
and  Mr.  Jefferson's  letter  to  Mr.  Hammond,  1  Am.  State  Pap.  306.   R. 


James  Hoog,  ads.  James  Wilsok. 

In  a  declaration  for  Slander,  where  some  of  the  counts  are  goo d  and  oth- 
ers bad,  a  general  verdict  therepn  is  good. — Ca%J 
Words  are  to  be  understood  according  to  their  usual  import. — C^-J 

i 

JL  HIS  was  an  action  of  Slander,  tried  before  Mr.  Jus- 
tice Nott%  at  York,  Spring  Term,  1818. 

The  plaintiff  alleged  in  his  declaration,  that  the  defend* 
ant  had  called  him  a  hog  thief. 

The  first  witness  called  was  Sarah  Moore.  She  said, 
she  heard,  that  defendant  had-  accused  plaintiff  of  stealing 
his  hog,  and  had  made  him  pay  for  it.  She  was  speaking 
to  him  about  taking  his  money  from  him  in  such  a  way, 
and  he  replied,  u  he  had  taken  it,  and  he  would  take  it 
from  any  such  hog  thief  as  he  was." 

Daniel  Sturges  said  he  heard  the  defendant  say,  when 
speaking  of  plaintiff,  that  he  thought  it  right  to  make  any 
hog  thief  pay  for  stealing  a  hog.  There  was  other  evi- 
dence to  the  same  effect,  ygoing  to  prove  the  malice  of  the 
defendant  and  the  extensive  circulation  of  the  report.  It 
was  also  proved,  that  plaintiff  was  a  man  of  good  char- 
acter. 

,  The  Jury  found  a  verdict  for  plaintiff  and  $400  dam- 
ages. 

This  was  a  motion  in  arrest  of  judgment,  on  the  ground> 
that  the  words  in-  some  of  the  counts  of  the  declaration, 
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were  not  actionable,  and  the  Jury  have  found  a  general 
verdict. 

There  was  also,  a  motion  for  a  new  trial,  on  the  grounds, 
1st*  That  the  words  proved  did  not  support  the  allega- 
tion in  the  declaration. 

2nd.  That  the  damages  were  excessive. 

Mr.  Justice  -Nott  delivered  the  opinion  of  the  Court. 

The  ground  taken  in  this  case  in  arrest  of  judgment, 
has  been  so  often  ruled  to  be  untenable,  that  the  law  may 
now  be  considered  as  settled,  and  is  not  again  to  be  called 
into  question.  The  decisions  of  our  Courts  have,  in  that 
respect,  been  different  from  those  of  the  English  Courts  ; 
but  they  are  not  the  less  to 'be  regarded  on  that  account. 
They  are  the  decisions  of  our  Courts^  and  we  must  be 
governed  by  them. 

The  motion  for  a  new  trial  does  not  appear  to  be  better 
supported  than  that  in  arrest  of  judgment.  Formerly 
great  strictness  was  required  in  actions  of  slander*  The 
words  were  required  to  be  proved  precisely  as  laid  in  the 
declaration ;  but  that  rule  has  been  laid  aside,  and  one, 
more  consonant  with  common  sense,  substituted  in  its 
place.  Words  are  to  be  construed  according  to  their  most 
obvious  meaning  and  import ;  and  Courts  and  Juries  can- 
not understand  them  differently  from  all  the  world  besides. 
That  they  should  be  substantially  proved,  as  charged,  is 
all  that  can  or  ought  to  be  required.  Could  any  person 
understand  the  words  proved  in  this  case  in  any  other 
sense  than  as  conveying  a  direct  charge  of  hog  stealing  ? 
And  if  the  words  were  proved,  the  damages  are  not 
excessive.  Four  hundred  dollars  cannot  surely  be  tdo 
high  a  price  for  a  good  character.  In  another  district,  01 
the  same  circuit,  the  Jury  gave  a  verdict  of  a  thouss 
dollars,  in  a  similar  action,  and  I  did  not  think  it 

Exemplary  damages  are  the  only  means  of 

licentious  tongues.     It  is  to  be  regretted  that  we 

more  such  examples.  ' 

The  motion  must  be  refused. 

°.8 


1 
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Justices  Grimke^  Colcocky  Cheve$y  Gantt  and  John$ort% 
concurred* 

White,  for  the  motion* 
Clendineri)  contra. 

fa.  J  Neal  vs.  Lewis,  2  Bay's  Rep.  2&4.    Taylor  vs.  StUTgineger,  2 
Const  Rep.  367.    Lord  Mansfield,  in  Peake  vs.  Oldham,  Cowper  276, 
says, "  It  is  much  to  be  lamented  that  in  any  sort  of  action,  the  mere  inat- 
tention or  slip  of  counsel,  who  are  not  always  sufficiently  attentive  upon 
what  couni  the  verdict  is  taken,  should  be  fatal  to  the  party ;  contrary 
to  the  truth  and  justice  of  the  case,  the  opinion  of  the  Judge  upon  the 
merits,  who  tried  the  cause,  and  the  meaning  of  the  jury  who  pro* 
nounced  the  verdict.    However,  in  civil  cases,  the  rule  most  certainly 
is  settled,  that  where  a  verdict  is  taken  generally,  and  any  one  count  is> 
bad,  it  vitiates  the  -whole.    It  has  alwajs  struck  me,  that  the  rule  would- 
have  been  much  more  proper  to  have  said,  that  if  there  is  any  one  count 
to  support  the  verdict,  it  shall  stand  good,  notwithstanding  all  the  rest  are 
bad.    In  criminal  cases  the  rule  is  so,  and  one  cannot  therefore,  but  lament, 
that  the  reverse  is  adopted  in  civil  cases ;  because  it  is,  as  it  were,  catch- 
ing justice  in  a  net  of  form  ;"  and  in  Grant  vs.  Astle,  Doug.  Rep.  729. 
Lord  Mansfield  expresses  the  same  sentiments  in  still  more  forcible 
terms ;  see  also  the  observations  of  the  Chancellor  in  Bayard  vs.  Malcolm, 
2  John.  Rep.  556. 

fb.J  King  vs.  Watson,  2  T.  R.  206.  Woolnoth  vs.  Meadows,  5  East. 
Rep.  463.  Starkie  on  Slander  56.  Bac.  Abr.  Wilson's  Edition,  Title 
Slander  D.  R. 


Administrator  of  James  Baker  vs.  Joshua  Avant. 

A  parol  gift  of  personal  estate  is  not  good  without  delivery. — fa.  J 

JL  HIS  was  an  action  of  trover  to  recover  damages  for 
the  conversion  of  four  negroes. 

The  plaintiff  proved  that  the  negroes  belonged  to  James 
Baker,  deceased,  in  his  life  time.  He  proved  a  demand, 
and  a  refusal  by  the  defendant.  He  also  proved  the  value 
of  them,  and  closed  his  case.  The  defendant  called  a 
witness,  who  was  his  daughter,  who  proved,  that  in  Jan- 
uary or  February,  1813,  Baker,  being  about  to  go  down 
the  country,  came  to  her  father's  house  a  day  or  two  be- 
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fore  he  went,  and  said  he  wished  to  dispose  of  his  proper* 
ty  in  some  way  or  other  before  he  went  away.     He  said, 
u  if  he  never  returned,  the  negroes  should  belong  tp  her 
(witness9)  father  and  mother  and  their  children.''     The 
negroes  were  four  in  number,  and  he  said,  he  would  give 
to  Helen  (one  of  the  defendant's  daughters)  a  girl,  and 
to  James  (son  of  the  defendant,)  a  boy.     The  others  he 
would  give  to  her  father  and  mother,     The  witness  was 
then  called  upon  to  bear  witness,  as  Baker  said  he  would 
put  it  out  of  dispute.     And  after  this  disposition,  he  said, 
"  if  I  never  return,  I  consi4er  these  negroes  as  yours  for 
ever."     But  the  witness  understood,  if  he  did  return,  her 
father  was  to  pay  hire  for  them.    The  negroes,  at  this 
time,  were  at  the  plantation  of  another  person,  and  the 
defendant  afterwards  brought  them  home.     It  also  ap- 
peared in  evidence,  that  there  was  a  specific  hiring  by  the 
defendant,  for  the  then  coming  year,  (1813.)  ,    Baker 
never  returned  to  the  neighborhood.     The  witness  was 
the  only  child  of  the  defendant,  who  did  not  get  a  specific 
donation.     The  defendant's  wife  was  Baker*s  sister.     He 
was  single  and  unmarried,  but  he  h^d  a  father,  mother, 
two  brothers  and  six  or  seven  sisters,  besides  the  defend- 
ant's wife.     These  negroes  were,  almost,  all  the  property 
he  had.     This  gift  was  never  spoken  of  till  the  death  of 
Baker,    who,  just  before  his   death,  spoke  of  dividing 
them  among  his   relations   generally.      The   defendant, 
after  the  death  of  Baker,  called  upon  Baker's  father,  and 
offered  to  give  up  the  negroes  to  him,  saying,  he  was 
afraid  of  exciting  the  resentment  of  the  family,  and  there- 
fore would  give  them  up  to  him,  whom  he  considered  as 
the  sole  heir.     The  defendant  had  claimed  them  under 
the  alleged  gift  before  this  offer. 

The  Jury  found  for  the  defendant,  and  a  new  trial  was 
now  moved  for,  on  the  ground  : 

That  a  delivery  is    necessary  to  constitute  a  parpl 

ftft,  and  that  there  was  in  this  case,  no  evidence  of  a 
elivery. 


i 
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This  case  was  tried  before  Mr.  Justice  Bay^  at  Marion, 
October  Term,  1817. 

Mr.  Justice  Cheves  delivered  the  opinion  of  the  Court. 
It  is  very  clear,  that  it  is  necessary  to  the  validity  of  a 
parol  gift,  that  it  be  accompanied  by  delivery  of  posses- 
sion ;  (2  Black.  Com.  44;)  and  the  Court  has  no  dispo- 
sition to  weaken  the  authority  of  this  rule.     The  present 
case  seems  to  furnish  us  with  an  admonition  of  its  value." 
Here  a  single   witness,  the  daughter  of  the  defendant, 
establishes  a  gift  to  her  father  and  mother  and  their  chil- 
dren, except  the  witness,  (who,  with  a  prophetic  antici- 
pation of  the  usefulness  of  her  testimony,  is  denied  a  par- 
ticipation in  the  bounty  of  her  uncle)  which  is  to  exclude 
the  donor's  father  and  mother  and  eight  or  nine  brothers 
and  sisters,  and  their  issue,  without  a  suggestion,  that 
the  usual  feelings  of  nature  had  been  checked  in  their 
current  towards  any  of  them.     It  is  indeed  said  by  the 
same  witness,  that  a  brother  in  law  to  whom  he  intended 
to  give  the  whole  of  them  (another  extraordinary  caprice 
of  feeling)  had  offended  him,  and  that,  for  this  reason,  he 
meant  to  give  them  all  to  the  defendant  and  his  children* 
The  whole  may  be  true,  but  the  whole  seems  to  be  infi- 
nitely improbable  ;  and  as  such  testimony  might  easily  be 
fabricated,  the  law  seems  wisely  to  have  provided,  that 
the  solemnity  of  delivery  shall  be  necessary.     In  this  case, 
there   was  no  delivery.     The  negroes  were  not  present. 
The  subsequent  possession  of  the  negroes,  though  it  had. 
been  under  the  gift,  being  the  mere  act  of  the  defendant, 
could  not  supply  the  place  of  delivery.     But  the  possession 
was  obviously  under  the  contract  of  hiring  for  the  year 
1813,  and  not  under  the  gift,  which  was  not  to  take  effect 
immediately,  but  depended  on  two  contingencies,  viz  : 
the  return  of  the  donor  to  that  neighborhood,  and  his 
death  ;  either  of  which,  happening,*  it  would  never  take 
effect. 

On  the  ground  then,  that  there  was  no  delivery,  the 
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alleged  gift  was  void,  and  a  new  trial  must   be   granted 
on  that  ground. 

Justices  Grimke^   Colcock,  Nott^  Gantt  and   John$on% 
concurred. 

Ervin,  for  the  motion. 

Richardson^  Attorney-General,  contra. 

C&J  As  to  what  is  delivery,  see  Hatton  vs.  Banks,  Brasheare  v&. 
Bkssingame,  and  Murdock  vs.  M'Dowal,  and  Reid  vs.  Colcock, 
Charleston,  pott.  R. 


Charles  Banks  ads.  Francis  Hatton. 

In  trover  the  measure  of  damages  is  the  value  of  the  property,  and  interest 

thereon.     If  brought   for  conversion  of  negroes,   their  value  and 

the  vahie  of  their  labour. — faO 
Declarations  made  by  a  father,  when  he  sent  negroes  to  a  child,  arc 

admissible  to  ascertain  whether  a  gift  or  loan  was  intended,  though 

made  in  the  absence  of  the  child. 

A  ROVER  for  three  negroes.  Tried  before  Mr.  Jus- 
tice Gantt  at  Edgefield,  March  Term,  1818. 

It  appeared  that  the  plaintiff  had  married  the  daughter 
of  the  defendant.  That  some  time  after  his  marriage,  the 
negroes  in  dispute  had  been  sent  by  the  defendant  to  him, 
and  that  he  had  them  in  possession  two  or  three  years. 
That  they  were  considered  by  his  neighbours  as  his  prop- 
erty*. About  the  expiration  of  the  third  year,  they  were 
taken  away  by  Mrs.  Banks,  wife  of  the  defendant.  That 
the  plaintiff  demanded  them,  and  that  the  defendant  re- 
fused to  give  them  up.  They  were  proved  to  be  worth 
about  S 1400. 

On  the  part  of  the  defendant,  it  was  proved,  that  when 
the  negroes  were  sent  by  the  defendant  to  the  plaintiff,  he 
called  on  his  son  and  family  to  witness,  that  he  sent  them 
as  a  loan,  and  that  the  plaintiff,  while  in  the  possession  of 
the  negroes,  had  said,  he  had  been  offered  a  great  price  for 
them,  and  that  if  they  had  been  his,  he  would  have  taken 
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it.  It  was  also  proved  by  a  witness,  who  lived  with  the 
plaintiff,  that  he  considered  the  negroes  the  property  of  the 
defendant.  The  son  of  the  defendant  proved,  that  it  was 
the  usual  practice  of  his  father  to  lend  negroes  to  his 
children ;  and  that  he  had  in  other  instances,  taken  them 
away.     He  valued  the  negroes  at  3  900. 

The  Jury  found  a  verdict  for  the  plaintiff,  for  81500. 
The  defendant  now  moved  for  a  new  trial ; 

1st.  Because  the  verdict  is  against  evidence,  and  the 
damages  excessive ;  the  value  being  fixed  by  one  who  best 
knew  the  negroes,  at  g  900,  and  this  not  being  a  proper 
case  for  vindictive  damages. 

2nd.  Because  Banks's  declarations,  when  he  sent  the 
negroes,  and  the  plaintiff's  subsequent  declaration,  aftey 
he  had  them  in  possession,  prove,  that  it   was  a  loan  and 

» 

not  a  gift. 

Mr.  Justice  Colcock  delivered  the  opinion  of  the  Court. 

It  is  stated,  that  the  Presiding  Judge  instructed  the 
Jury,  that  they  were  at  liberty  to  give  u  smart-money"  in 
estimating  the  damages.  In  the  action  of  trover,  the  cor- 
rect measure  of  damages  is  the  value  of  the  property,  and 
interest  thereon ;  or  if  the  action  be  for  the  conversion  of 
negroes,  the  value  of  their  labour ,  in  addition  to  the  value 
of  the  negroes.  It  is  impossible  to  determine,  by  what 
rule  the  Jury  have  been  governed;  but  from  the  amount  of 
the  verdict,  it  is  highly  probable,  that  they  were  influ- 
enced by  the  charge  of  the  Presiding  Judge  ;  and  I  there- 
fore think  the  defendant  entitled  to  a  new  trial  on  this 
ground.  It  is  further  stated  by  the  Presiding  Judge,  that 
he  charged  the  Jury,  that  the  declarations  of  the  father,  at 
the  time  he  sent  the  negroes  to  the  plaintiff,  should  have  no 
weight  in  their  determination ;  because  the  plaintiff  was  not 
present :  and  that  they  should  not  regard  the  declarations 
of  the  plaintiff;  because  he  might  have  been  ignorant  of 
his  right.  As  the  case  turned  on  the  question,  whether 
this  was  a  gift  or  a  loan,  these  circumstances  were  en- 
titled to  consideration,  and  were  strictly  within  the  rules  of 
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law.  I  do  not  determine  on  their  effect,  but  if  the  Jury 
had  not  been  directed  to  lay  them  out  of  view,  it  is  proba- 
ble that  they  may  have  led  to  a  different  result*  I  am 
therefore  of  opinion,  that  the  defendant  is  entitled  to  a  new 
trial  on  this  ground  also. 

The  motion  is  granted. — (b.  J 

Justices  Grtmke,  and  Johnson^  concurred. 

Justices  Nott  and  Cheves  dissented. 

Crenshaw^  for  die  motion. 
O'Neal)  contra. 

CaJ  Kidd  vs-  Mitchell,  post,  Willson  &  Gibbs  vs.  Conine,  2  John. 
Rep.  382,  and  see  Note  ( b.  J 

C&.J  Hattojt  vs.  Banks. 

Mr.  Justice  JVott  .• 

««  Damages  for  the  detention,  may  be  given,  according  to  the 
nature  of  the  thing  converted  or  detained ;  as  for  instance,  for  the  use 
of  money,  the  interest  may  be  made  the  measure  of  damages,  or  the 
value  of  their  labour,  in  the  case  of  negroes.  Buford  vs.  Fannen,  1 
Bay  270.  Sometimes  the  increased  value  may  be  added,  as  was  deci- 
ded in  the  case  of  Kidd  &  Mitchell,  in  this  Court,  ( post.  J  The  de- 
fendant is  not  to  be  benefited  by  his  own  wrong.  Neither  can  the  rights 
of  the  plaintiff  be  affected  by  the  death  or  destruction  of  the  property, 
after  demand  and  refusal." 

«*  I  would  nevertheless  observe,  that  it  is,  at  least,  questionable,  in 
my  mind,  whether  these  pretended  loans  ought  not  always,  to  be  con- 
strued into  absolute  gifts,  whatever  parol  condition  may  be  annexed  to 
them." 

Justices  Colcock,  JoJmsoh,  Richardson  and  Gantt9  concurred. 

Mr.  Justice  Huger,  absent,  on  account  of  sickness. 
N.  B.  This  case  came  up  on  an  appeal  from  the  new  trial  granted  in 
the  above  case,  and  was  tried,  May  1820,  Columbia. 

BHASHEABS.ttf.  BlASBIKGAME. 

In  this  case  the  plaintiff  claimed  in  right  of  his  wife,  by  virtue  of  a 
gift  to  her  by  her  father. 

The  defendant,  who  was  brother  to  plaintiff's  wife,  claimed  under  his 
father's  will. 

The  evidence  of  the  gift  was  the  repeated  declarations  of  the  father 
both  before  and  after  the  marriage,  that  he  had  given  them  to  her ;  and 
at  one  time,  when  the  negroes  were  seen  at  woijk,  for  the  daughter  at 
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her  father's  house,  he  said  to  the  witnesses,  that  he  had  given  them  up  to 
her.  When  they  were  .about  to  leave  her  father's  house  to  go  to  house- 
keeping-, he  made  ±  formal  delivery  of  the  negroes,  together  with  house- 
hold and  kitchen  furniture,  to  the  daughter  and  her  husband,  until  he 
*  should  call  for  them. 

Evidence  was  given,  that  the  father  was  a  very  fickle  and  capricious 
man,  that  he  had  been  in  the  habit  of  giving  property  to  his  other  chil- 
dren and  taking  it  back  at  his  pleasure,  or  as  he  was  pleased  or  dis- 
pleased with  them. 

Mr.  Justice  JYott,  who  delivered  the  opinion  of  the  Court,  said,  M  no 
inference,  unfavorable  to  the  plaintiff's  claim,  can  be  drawn  from  the 
capriciousness  and  versatility  of  the  father's  character}  for  so  far  as 
regarded  these  negroes,  he  had  been  uniform  in  his  declarations.  He 
bad  never  given  them  to  other  persons,  nor  manifested  any  intention  to 
do  so,  until  he  gave  them,  by  will,  to  defendant.  But  even  if  he  had* 
having  once  disposed  of  them,  they  were  beyond  his  control.  If  he 
had  done  injustice  to  others  of  his  children,  by  taking  from  them  pro- 
perty which  he  had  given  them,  it  did  not  authorize  him  to  do  so  to 
this  one  also.  Neither  was  the  plaintiff  bound  to  yield  to  his  capricious 
humors,  because  others  had.  Parents  are  not  to  be  indulged  in  wan- 
tonly sporting  with  the  interest  and  feelings  of  their  children,  more 
Than  they  are  with  those  of  other  persons. 

It  was  contended,  that  there  was  no  evidence  of  a  delivery  of  the  pro- 
perty. That  a  delivery  is  necessary  to  perfect  a  parol  gift  of  a  chattel, 
is  distinctly  admitted ;  without  it  there  16  no  gift.  When,  therefore, 
the  old  man  said  he  had  given  the  property  to  his  daughter,  he  must  br 
understood  to  have  done  it  with  all  the  solemnities  necessary  to  consti- 
tute a  gift,  and  the  subsequent  possession,  with  his  consent,  was  suffi- 
cient evidence  of  delivery."  . "  As  to  the  condition  annexed  to  the  deliv- 
ery of  the  property  at  the  time  they  went  to  house -keeping,  it  would 
be  sufficient  to  remark,  that  if  it  had  been  unconditionally  given  before^ 
!t  was  not  in  the  power  of  the  donor  to  annex  any  qualifications  at  that 
time.  And  although  it  is  not  necessary,  after  the  observations  made  on 
the  other  parts  of  the  testimony,  to  dwell  upon  this,  yet,  I  would  ob- 
serve, that  it  is  somewhat  difficult  to  reconcile  such  a  disposition  of* 
property  with  the  idea  of  a  loan.  Not  only  the  negroe*,  but  every  arti- 
cle of  furniture  necessary  for  liouse -keeping  was  given  or  Unit  upon  the 
8am e  terms  and  conditions.  The  purposes  for  which  many  of  the  arti- 
cles were  given,  a;ivl  the  uses  to  which  they  must  have  been  applied* 
were  inconsistent  with  the  nature  of  a  loan.  I  believe,  Sir  William 
Jones,  with  all  his  learning,  would  have  found  it  difficult  to  determine- 
under  which  species  of  bailment  such  a  loan  should  be  classed.  It  is 
not  to  be  believed,  that  the  parent  intended  to  reclaim  the  bed  upon 
which  they  slept,  or  to  demand  payment  for  every  plate  or  cup  that 
might  be  broken.  If  a  gift  of  property  to  a  son  or  daughter,  on  their 
marriage,  (which  may  be  !ii  .-rally  considered  in  consideration,  of  n  .ir- 
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l*i&ge,)  to  be  taken  back,  at  any  indefinite  period  of  time,  at  the  caprw 
clous  and  arbitrary  will  of  a  parent,  can  in  any  case  be  viewed  as  a  faant 
X  certainly  think  it  a  kind  of  loan  not  much  to  be  encouraged.** 

The  yrdict,  which  was  for  the  defendant,  was  set  aside,  and  a  new 
triad  gTanted  to  the  plaintiff. 

Justices  Grimke,  Colcock,  Cheve*  and  Qcmtt,  concurring. 

JWKibUfij  for  the  motion. 
Thompson,  contra. 

Davis,  tt  ux.  vs.  The  Executors  of  Davis. 

This'  was  a  motion  to  set  aside  a  non-suit.  It  was  a  case  of  trover  for 
certain  negTo  slaves,  tried  before  Mr.  Justice  Trezevant,  in  Marion  dis- 
trict, April,  1804. 

It  appeared  from  the  report  of  the  Presiding*  Judge,  that  the  defend- 
ant's testator  had  Signified  at  different  times,  that  fie  intended  to  give 
the  negroes  in  question  to  his  daughter,  the  plaintiff,  Davis  \  and  that 
there  was  evidence  given  that  one  of  the  negroes,  when  a  child,  being 
in  the  arms  of  the  testator's  said  daughter,  her  mother  observed,  that 
her  daughter  ought  to  hate  those  negroes,  (speaking  of  the  negroes  in 
question,  to  certain  persons  present)  and  went  on  further  to  mention, 
that  her  father  had  given  them  to  his  daughter.  The  lather  being 
present,  answered  it  was  already  done,  he  had  already,  given  them  to 
his  daughter.  There  was  some  evidence  that  the  testator  intended,  or 
had  reserved  a  life  estate  of  the  negroes  to  himself.  But  there  was  no 
proof  of  an  actual  gift  accompanying  the  delivery,  and  for  this  defici- 
ency of  proof,  the  Judge  ordered  a  non-suit. 

Falconet^  for  the  plaintiffs,  insisted  the  evidence  was  proper  to  fee 
left  to  the  Jury  in  support  of  the  plaintiff's  right  of  action,  as  evidence 
of  property  in  them ;  and  that  the  Judge  had  mistaken  the  law  on  the 
subject ;  for  although  a  par6l  gift,  without  some  act  of  delivery,  is 
not  good,  yet,  here  the  Jury  might  fairly  presume  that  there  was  some 
act  of  delivery,  and  the  conversation  relative  to  the  gift,  at  a  time  when 
one  of  the  negroes  was  in  the  arms  of  the  donee,  might  be  construed 
into  a  sufficient  act  of  deliver}'.    2  Str.  955.    Esp.  Dig.  566. 

Wilds,   contra,  argued,  tHht  it  would  be  indulging  too  great  a  lati- 
tude of  construction,  and  presuming  too  much,  to  allow  such  evidence 
to  have  weight  in  proof  of  a  title  by  gift  from  a  deceased  parent  or 
friend,  and  that  it  would  be  wiser  and  safer  to  restrain  the  proof  in 
such  cases,  to  some  certain  act  of  delivery  ;  and  that,  at  best,  no  clear 
inference  could  be  drawn  from  the  evidence  given,  whether  the  testa- 
tor intended  an  ajbrolute  gift,  or  only  a  gift  of  the  property  after  his 
doatb,  and  if  Ufe  latter,  the  gift  was  not   complete,   and  could  not  be 
effectuated  ba  delivery.    And  that  it  would  be  an  idle  waste  of  time  to 
^urTer  such  *   jufficient  evidence  to  go  to  the  Jury. 
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Per  Curiam— 'Parol  gifts  to  a  child  are  common,  and  it  bit  not  been! 
usual  to  evidence  such  gifts  by  any  solemn  act  of  delivery.  The  for- 
mal ceremony  of  a  delivery  is  not  essentially  necessary.  It  is  sufficient 
if  it  appear  that  the  donor  intended  an  actual  gift  at  the  time,  and  evi- 
denced such  intention  by  some  act,  which  may  fairly  be  construed  into 
a  delivery ;  as  in  the  case  cited  from  Strange,  where  the  donee  was  put 
into  possession,  by  being  intrusted  with  a  key,  &c.  In  the  principal 
case,  there  was  evidence  given,  which  was  proper  for  the  Jury  to  con- 
sider as  evidence  of  an  actual  delivery.  The  donor  acknowledged  he 
bad  given  the  negroes  to  his  daughter,  when  questioned  on  the  subject* 
and  at  a  time  when  she  had  one  of  them  in  her  arms.  This  was  in  it- 
self, evidence  of  a  delivery  or  surrender  of  his  right  to  his  daughter,  and 
accompanied  with  other  circumstances,  might  be  deemed «  a  suffi- 
cient proof  of  a  prior  delivery  of  all  the  negroes  in  dispute.  Let  the 
non-suit  be  set  aside,  and  a  new  trial  granted. — Cc-J 

Present,  Justices  Grimke,  Watics,  Johnson,  Brevard  and  Treievant. 

The  last  case  was  taken  from  a  MS.  collection,  belonging  to  Abra- 
ham Blanding,  Esquire,  and  appears  to  have  been  transcribed  from 
JttdgeBrevard'S  Notes. 

•  »  , 

Cc<J  Grangiac  vs.  Arden,  10  Johnson's  Reports  293.  R. 
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JUSTICES  PRESENT  THIS  TERM, 

JOHN  P.  GRIMKE,  RICHARD  GANTT, 

CHARLES  J.  COLCOCK,      LANGDON  CHEVES, 
ABRAHAM  NOTT,  DAVID  JOHNSON. 


John  B.  Truchelut  ads.  The  City  Council 

Every  process,  issuing  out  of  the  City  Court  of  Charleston,  must  show 
upon  the  face  of  it,  that  the  case  was  within  the  jurisdiction  of  the 
Court;  but  an  averment  to  that  effect  is  unnecessary  .—{a. J 

The  exposure  of  goods  at  .the  door  of  a  shop,  furnishes  evidence,  from 
-which,  the  Jury  may  presume  that  they  were  intended  for  sale. 

The  publication  of  an  Ordinance,  in  a  newspaper,  in  which  the  by-laws 
of  the  city  Council  were  usually  published,  is  sufficient  promulgation, 

^though  the  Ordinances  of  the  city  Council,  up  to  a  particular  time, 
'  w«re  originally  void ;  yet,  an  Act  of  Assembly,  ratifying  and  giving 
effect  to  them,  will  render  them  valid;  and  an  offender  against  them 
must  be  prosecuted  under  the  Ordinance,  and  not  untfcr  the  Act. 

X,  RIED  originally,  before  the  Recorder  of  Charlestop, 
and  at  January  Term,  1818,  before  his  Honor  Judge 
Grirnie. 

This  was  an  action  brought  to  recover  from  the  defend- 
ant, the  sum  of  twenty  dollar?,  for  an  alleged  violation  of 
an  ordinance  of  the  City  Council. 

The  process  stated,  that  the  defendant,  on  the  23d  of 
February,  1816,  did  place  or  cause  to  be  placed  in  Queen- 
street,  in  the  city  of  Charleston,  a  bench  with  jars,  pots, 
&c.  for  the  purpose  of  exposing  them  for  sale ;  whereby 
he  violated  the  6th  clause  of  the  Ordinance  of  the  City 


■ 

#S8  Charleston,  1818, 

Council,  entitled,  u  An  Ordinance  to  define  the  powers  and 
duties  of  the  commissioners  of  streets  and  lamps." 

The  witness,  for  the  prosecution  (Mr,  Giles,)  stated, 
that,  on  the  day  mentioned  in  the  process,  there  were  ' 
some  jars,  pots,  &c.  on  a  bench  before  the  defendant's 
door.  That  he  did  not  ask  if  they  were  for  sale,  nor  were 
they  offered  for  sale  in  his  presence.  The  bench  was 
placed  against  the  side  of  the  house.  That  the  Ordinance 
on  which  this  prosecution  was  founded,  was  published  in 
the  u  Courier"  newspaper  alone  ;  and  since  he  had  been 
marshal,  the  Ordinance  had  only  been  published  in  one 
paper. 

The  defendant  pleaded  in  abatement,  that  the  process 
was  informal*  in  as  much  as  the  jurisdiction  of  the  Court 
was  not  particularly  and  distinctly  set  forth  in  the  pro- 
cess ;  which  the  plaintiff  ought  to  have  done,  as  the  Court 
was  one  of  inferior  jurisdiction. 

The  Recorder  overruled  this  plea,  and  ordered  the  de- 
fendant to  plead  issuably  and  go  to  trial.     This  was  done~ 

The  Recorder  charged  the  Jury  in  favor  of  the  City 
Council,  and  a  verdict  was  found  for  the  City  Council,  for 
the  amount  of  the  penalty  claimed  by  the  process. 

The  defendant  now  appealed  on  the  following  grounds  : 

1st.  That  the  Recorder  was  mistaken  in  the  law  ;  and 
that  his  Honor  the  Judge,  who  tried  the  case  at  the  last 
Circuit  Court,  was  also  mistaken  in  the  law,  when  he  deci- 
ded against  the  plea  in  abatement^  and  that  the  jurisdic- 
tion of  an  inferior  Court  should  not  be  set  forth  in  its 
process. 

2nd.  That  the  Ordinance,  under  which  the  defendant 
was  prosecuted,  was  never  promulgated  to  that  extent 
which  the  spirit  of  our  government  and  laws  requires  ;  it 
having  only  been  published  in  one  newspaper,  and  that 
one  not  of  general  circulation. 

3d.  That  the  verdict  was  contrary  to  evidence,  there 
being  not  a  tittle  of  testimony  produced  on  the  part  of  the 
city,  to  prove  that  the  goods  or  articles  were  exposed    £&r 
sale.  ■ 
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4th.  That  the  Ordinance,  under  which  the  defendant 
was  prosecuted,  had  been  declared  void  by  a  decision  of 
this  Court ;  and  although  it  had  been  since  ratified  by  an 
Act  of  the  Legislature,  yet,  that  could  not  make  it  good, 
as  an  Ordinance  of  the  City  Council,  but  jhe  defendant 
should  have  been  prosecuted  under  the  act9  and  not  under 
the  Ordinance. 

Mr.  Justice  Nott  delivered  the  opinion  of  the  Court. 

The  City  Court  was  established,  and  its  powers  and 
jurisdiction  defined  by  several  acts  of  the  legislature; 
those  are  public  acts  of  which  this  Court  is  bound  to  take 
notice.  In  cases  of  contracts,  its  jurisdiction  extends 
only  to  such  citizens  of  the  state  as  reside  within  the  city. 
It  extends  only  to  offences  committed  within  the  city, 
and  against  the  by-laws  of  the  City  Counsel ;  and  to  cases 
only  within  and  not  exceeding  the  sum  of  one  hundred 
dollars ;  and  every  process  must  show  upon  its  face,  that 
the  case  was  within  the  jurisdiction  of  the  Court,  (pea- 
cock vs.  Bell  et  ah  1  Saunders  74-5.  6  Mod.  228.  Tre- 
vor vs.  Wall,  1  D.  &  E.  151.  Waldock  vs.  Cooper,  2 
Wilson  16.  2  Levinz  87,  and  vs.  Lee,  Lord  Ray- 
mond 211.)  But  it  does  not  appear  indispensably  neces- 
sary that  it  should  contain  such  an  averment.  It  is  suffi- 
cient that  the  process  itself  furnishes  the  proof  And  if 
fhe  Court  can  see,  that  it  contains  all  the  legal  requisites 
to  give  jurisdiction  to  the  inferior  Court,  such  an  aver- 
inent  will  not  be  required.  When  there  is  nothing  to  be 
supplied  on  the  face  of  the  process,  it  is  unnecessary ; 
and  all  that  can  be  inferred,  from  the  cases  relied  on,  is, 
that  the  jurisdiction  must  appear,  but  not  that  it  must  be 
averred.  The  only  case  brought  to  our  view,  where  such 
an  averment  has  been  held  necessary,  is  the  case  from 
Washington's  Reports,  82;  but  the  correctness  of  that 
decision,  I  think,  is  very  successfully  combatted  by  the 
President  of  that  Court.  By  a  reference  to  this  process, 
jt  will  appear  that  the  offence  was  committed  within  the 
city,  and  against  the  by-laivs.    The  sum,  for  which  the 
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defendant  was  prosecuted,  is  confessedly  within  the  juris* 
diction  of  the  Court.  Such  an  averment,  then,  could 
give  no  more  information  to  the  Court,  nor  add  any  thing 
to  the  process  which  did  not  before  appear. 

2nd.  The  exposure  of  the  goods,  at  the  door  of  the 
shop,  furnished  sufficient  evidence,  from  whence  the  Jury 
might  presume,  that  they  were  intended  for  sale.  The 
object  of  the,  law  was,  to  prevent  the  annoyance  to  which 
every  person  was  exposed,  by  the  various  obstructions  thus 
thrown  upon  the  pavement.  If  they  were  placed  there  for 
any  special  purpose,  consistent  with  the  provisions  of  the 
law,  the  onus  probandi  lay  on  the  defendant* 

3d.  The  law  was  published  in  one  of  the  public  neivs- 
papers  in  the  city.  It  was  the  paper  in  which  the  by- 
laws of  the  City  Council  were  usually  published,  and  one 
employed  by  them  for  that  purpose.  And  the  Court  does 
not  see  that  it  was  not  a  paper  of  general  circulation.  It 
appears  to  me,  that  the  publicity  given  to  the  ordinance, 
was  as  great  :is  is  given  by  the  legislature  to  the  laws  of  the 
state.  I  think,  therefore,  that  it  was  sufficiently  pro- 
mulgated. 

4th.  I  am  not  aware  of  any  decision  of  this  Court  de- 
claring all  the  Ordinances  of  the  City  Council,  anterior  to 
a  particular  period,  void.  But  if  such  a  decision  has  taken 
place,  the  evil  which  might  otherwise  have  resulted  from 
it,  has  been  prevented  by  the  act  of  the  legislature  ratify- 
ing and  giving  effect  to  all  those  Ordinances.  There  is  no 
doubt  but  that  the  legislature  possessed  such  power  ;  and 
having  exercised  it,  those  Ordinances  have  become  as  good 
and  efficacious  as  any  passed  since  that  period* 

I  am  of  opinion,  on  all  the  grounds,  that  the  motion 
must  be  refused. 

Justices  Cokock,  Cheves  and  Gantt,  concurred. 

y.  B.  JFhite  and  Cross,  for  the  motion. 
Gadsden,  and  Richardson,  At.  Gen.  contra. 

fa.  J  Powers  vs.  The  People,  4  John.  TCep.  292. 

N.  B.  There  were  several  other  cases  depending  on  thp  same  princit 
pies,  which  were  governed  by  the  above  decision.  K. 
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James  Garvey,  ads.   Charles  J.  Colcock,  Edmund 

Bacon  and  William  Ellison. 

Though  a  corporation  cannot  contract  directly,  except  under  seal,  yet 
it  may  by  vote  or  other  act,  sufficiently  expressive  of  the  corporate 
•will  and  intention,  appoint  an  agent,  whose  acts  and  contracts  within 
the  scope  of  his  authority,  will  be  binding  on  the  corporation.  An 
incorporated  church  may  delegate  to  their  vestry  and  wardens,  the 
power  of  transferring  a  note  by  indorsement. 

A  RIED  before  Mr.  Justice  Bay^  'at  Cbosawhatchie, 
April  Terra,  1815, 

This  was  an  action  of  assumpsit,  on  a  note  given  by  the 
defendant  in  the  following  words :  u  Thirty  days  after 
date*  I  promise  to  pay,  or  cause  to  be  paid  to  the  Vestry 
and  Wardens  of  St*  Luke's  Church,  or  their  successors  in 
office,  five  hundred  and  eighty  dollars,  with  interest  from 
the  date,  for  value  received,  19th  January,  1809.  James 
Garvey ;"  which  was  transferred  to  the  plaintiffs,  by  an  in- 
dorsement in  the  following  words :  "  South- Carolina, 
Beaufort  district,  we  the  Vestry  and  Wardens  of  St. 
Lukes,  do  hereby  assign  and  transfer  to  C.  J.  Colcock, 
William  Ellison  and  Edmund  Bacon,  all  our  right  to  the 
within  Note,  as  Vestry  and  Wardens  aforesaid.  The  in- 
dorsement was  made  by  James  Cole  and  others,  who,  it 
was  alleged,  were  the  Vestrymen  and  Wardens  on  the  21st 
November,  1811,  when  the  indorsement  was  made. 

The  hand  writing  of  the  maker  of  the  note  was  admit- 
ted, and  that  of  the  indorsers  proved.  The  church  books 
were  produced,  and  from  them  it  appeared,  that  the  in- 
dorsers were  elected  Vestrymen  and  Wardens  on  the  15th 
April,  1811,  though  a  customary  certificate  of  the  Vestry- 
men and  Wardens  of  the  preceding  year  was  omitted. 
These  elections  are  annual,  and  the  duration  of  office  is 
therefore  one  year. 

There  was  a  verdict  for  the  plaintiffs. 

This  was  a  motion  for  a  new  trial,  on  a  number  of 
grounds,  of  which  the  three  following  only  are  material : 
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1st.  That  the  note  having  vested  in  a  corporate  body,  ac- 
cording to  the  allegations  of  the  plaintiffs,  there  right 
could  only  be  transferred  by  some  act  under  the  corporate 
seal. 

2nd,  That  there  was  no  proof  that  the  church  was  a 
corporate  body^  and  therefore  the  legal  property  in  the 
note  vested  in  the  Vestrymen  and  Wardens,  at  the  time  it 
w*s  made,  and  not  in  the  church  ;  and  that  it  was  legally 
transferrable  only  by  them. 

3d.  That  the  proof  of  the  election  of  the  Vestrymen  and 
Wardens,  who  indorsed  the  note,  was  insufficient. 

The  case  was  -argued  at  the  last  term.  It  was  then 
postponed  for  further  consideration,  and  particularly  for 
the  purpose  of  examining  the  act  of  assembly,  incorporat- 
ing the  church  of  St.  Lukes,  as  it  was  known  that  the 
church  was  incorporated,  though  it  was  said  the  act  had 
not  been  given  in  evidence  on  the  trial,  by  the  exhibition  of 
a  legally  attested  copy  of  it* 

Mr.  Justice  Cheves  delivered  the  opinion  of  the  Court. 

We  have,  since  the  last  term,  had  the  act  incorporating 
the  church,  before  us,  and  it  appears  to  be  a  public  act ; 
and  as  such,  the  court  is  bound  to  notice  it. 

1st.  The  first  ground  of  the  motion  for  a  new  trial  is, 
that  if  the  church  was  a  corporate  body,  the  legal  property 
of  the  note  vested  in  the  corporation,  and  could  not  be  trans- 
ferred, but  by  some  act  under  the  seal  of  the  corporation. 

The  general  rule  is,  that  a  corporation  aggregate  can- 
not  do  any  act  of  importance  without  deed,  that  is,  some  in- 
strument under  seal,  though  there  are  many  exceptions 
to  the  rule.  1  Woodeson,  Vin.  Lect.  493.  And  the 
question  here  is,  whether  this  case  be  one  of  those  excep- 
tions. The  first  exceptions  were  founded  on  convenience 
in  small  matters,  and  gradually  this  relaxation  widened 
to  embrace  more  important  matters.  At  length  it  seems 
to  have  been  established,  that  though  a  corporation  cannot 
contract  directly,  except  under  seal,  yet,  it  may  by  vote,  or 
other  act  sufficiently  expressive  of  the  corporate  will  and 
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intention,  appoint  an.  ageiit^  whose  acts^  and  contracts, 
within  the  scope  of  his  authority,   will  be  binding  on  the 
corporation.     Rex  vs.  Bigg,  3  P.  Wms.   419.      Bank  of 
Columbia  vs.    Patterson's.  Administrator,  7  Cranch,  305. 
It  was  therefore  competent  for  the  church,  in  this  case,  to 
delegate  the  power  of  transferring  this  note  to  the  Vestry- 
men and  Wardens,   and  the  point  is  reduced  to  this  en- 
quiry, did  the  church  delegate  the  power  of  transferring 
this  note  to  the  indorsers  ?  This  is  merely   a  question  of 
proof,  and  ought  to  be  made  out  by  such  reasonable  evi- 
dence as  shows  the    assent   of  the  corporation  to  the  act. 
If  it  appear  that   the  Vestry  and   Wardens  of  Episcopal 
churches  manage  the  temporal  concerns  of  the  church,  in 
thr  collecting  and  disbursing  their  monies,  (and  this  I  be- 
lieve is  a  matter  of  such   notoriety  as   not  to  require  par- 
ticular proof,)  this,  of  itself,  would  go   faf  to  establish  the 
assent,  if  it  wo'uld  not  in  itself  be   sufficient.     But  in  this 
cr»se,  there  ,are    very    strong   additional   circumstances. 
Xhe  contract  in  its  original  nature,  by  a  promissory  note, 
establishes  proof,  that  it  was  the    intention  of  the  corpora- 
tion, in  taking  this  evidence  of  debt,  that  it  should  be  man- 
aged by  a  more  convenient  mode  than  a  direct  act  of  the 
corporation.     Almost  the  only  other  mc^de  was  by  their 
customary  agent  in  temporal  matters  of  ordinary  impor- 
tance.    These  were  the  Vestrymen  and  Wardens,  which 
is  an  explicit  designation  of  them,  as  the  persons  to  receive, 
and  to  appoint  others  to  receive  the  contents  of  it,  accord- 
ing to  the  nature  of  the  instrument.     These,  I  think,  were 
abundant  proofs  of  the  delegation  of  power  to  the  indorsers 
to  make  the  transfer ;  and  I,  therefore,  think  the  indorse- 
ment was  sufficient  to  enable  the  plaintiffs  to  sue  in  their 
own  names. 

2nd.  It  appears  by  the  adduction  of  the  act  of  assembly, 
incorporating  the  church,  that  the  act  is  a  public  act,  of 
»vhich  the  court  is  bound  to  take  rtflfice  in  a  case  like  this, 
without  its  having  been  formally  given  in  evidence,  and, 
therefore,  a  sufficient  reply  to  the  second  ground  of  the 
motion. 

30 
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3d.  The  third  and  last  ground  was  hardly  touched,  m 
the  argument  by  the  counsel  for  the  motion,  and,  it  would 
seem  was,  very  properly,  not  pressed,  I  am  not  aware  of 
better  evidence  than  that  which  was  adduced.  The 
omission  of  a  certificate  of  the  Vestrymen  and  Wardens 
of  the  preceding  year,  f  whatever  was  its  nature)  could  not, 
it  would  seem,  under  any  common  circumstances,  vitiate 
the  election.  Suppose  they  should,  contumaciously,  refuse 
to  certify,  would  it  be  in  their  power  to  nullify  the  power 
of  the  corporators  to  elect?  But  we  are  not  even  informed, 
what  was  the  nature  of  the  deficient  certificate,  and,  con- 
sequently cannot  say  it  was  material. 

On  all  the  grounds,  therefore,    I  am  of  opinion,  a  new 
trial  ought  not  to  Jbe  granted. 

Justices  Nott9  Gantt,  Johnson  and  Bayy  concurred. 


■  ••••...••••..•  ■ 


Malachi   Ford,  ads.   The   Treasurer.      Same  ads. 

Same. 

The  Sheriff  has  no  right  to  question  the  regularity  of  an  execution 
lodged  with  him. — Ca,J 

The  Sheriff  cannot  be  made  answerable  for  enforcing1  an  irregular  exe- 
cution. 

JL  RIED  before  Mr.  Justice  Colcoci,  Colleton,  April 
Term,  1818. 

These  were  two  actions  brought  against  the  defendant, 
in  the  name  of  the  Treasurer,  on  his  bond  given  for  the 
faithful  discharge  of  his  duty.  The  first  was  to  recover 
the  amount  of  the  judgment  of  John  Coburn  vs.  Richard. 
Singleton ;  and  the  second  to  recover  the  judgment  of 
Richard  Evans,  against  the  same  defendant. 

In  the  first  case  it  appeared,  that  the  judgment  was  for 
j594  and  825  costs,  making  8119.  The  execution  was 
not  produced.  A  book,  alleged  to  be  the  Sheriff's,,  exe- 
cution book,  was  produced,  and  an  entry,  therein,  in  the 
following  words,   was  read:    "June   1st,    1812;    John 
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Coburn  vs.  Richard  Singleton,  judgment  confessed  for 
g  94,  costs  £25  ;  four  renewals  of  executions  $  8  80  cts» 
5th  execution,  ca.  sa.  J.  B.  White."  No  return  was  en- 
tered in  the  book. 

In  the  second  case,  the  judgment  was  for  &409,  62  ctsf 
including  debt  and  costs/  An  entry  in  the  same  book 
-was  made  in  the  following  words ,  u  Richard  Evans  vs, 
Bichard  Singleton,  1st  June,  1812,  J.  B.  White,  5th 
execution  ca.  $a"     No  return  was  entered  in  the  book. 

Doctor  M .  O'Driscol  was  then  sworn,  and  stated  that 
lie  was  the  agent  of  the  plaintiff  in  the  above  cases ;  that 
he   delivered  the  executions  to  the  defendant  while  the 
debtor,  Singleton,  was  sitting  in  his  .office,,  and  directed 
him  to  proceed  on  them.     He,  some  time  after,  saw  Sin- 
gleton  at  large.     He  applied  frequently  to  fhe  defendant, 
Ford,  for  the  money,  who  told  him  he  cou)d  riot  pay  the 
executions,  until  he  consulted  the  Attorney-General,  as 
to  the  appropriation  of  some  monies  in  his  handsf 
The  evidence  of  the  plaintiff  closed  here. 
On  the  part  of  the  defendant,  the  fourth  execution  was 
produced  in  one  of  the  cases,  with  the  indorsement  of  a 
levy  on  the  back  of  it. 

The  Jury  found  a  verdict,  upon  the  direction  of  the 
Court,  for  the   full  amount  of  the  debt  due  by  Singleton, 
A  new  trial  was  now  moved  for,  on  the  grounds  follow- 
ing: 

1st.  That  the  execution,  on  which  the  Sheriff  was  or- 
dered to  proceed,  being  the  fifth,  the  plaintiff  could  not 
recover,  without  producing  the  intermediate  executions* 

2nd.  That  it  was  necessary  to  produce  the  fifth  execu- 
tion, or  to  show  that  the  Sheriff  had  refused  to  return  it, 
or  bad  made  a  false  return.  • 

3rd.  That  in  the  case  of  Evans,  it  was  clear,  that  the 
execution  was  void,  and  could  not  have  been  legally  exe- 
cuted, as  the  judgment  was*  entered  up  for  only  8409, 
and  the  execution  issued  for  8422. 

4th.  That  from , the  fourth  execution  produced,  it  ap- 
peared that  it  had  never  been  returned ;  that  a  levy  had 
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bert  appeared  to  have  the  full  exercise  of  her  reason,  and 
was  sensible  of  her  approaching  dissolution. 

These  witnesses  were  of  opinion  that  deceased  intended 
it  as  a  gift.  There  was  a  great  intimacy  and  friendship 
between  Mrs.  Gilbert  and  defendant ;  and  she  had  /*r#- 
viously  expressed  her  intention  to  give  her  property  to 
him.  He  had  the  property  in  his  possession  always  after 
her  death. 

For  the  defendant,  Mr.  M'Knight  was  sworn.  He 
was  present  with  the.abovementioned  witnesses.  He  xvap 
not  of  opinion,  Mrs.  Gilbert  intended  to  give  the  negroes 
to  defendant ;  but  that  he  should  take  them,  and  take  good 
care  of  them  for  the  persons  legally  entitled. 

There  was  other  testimony  tending  to  explain  the  nature 
*f  tne  gifti  **nc*  l^e  intention  of  the  donor,  which  it  is 
not  necessary  to  relate,  as  the  case  turned  on  another  point. 

The  cause  was  tried  at  Georgetown,  Spring  Term,  1818. 
before  Mr.  Justice  Grimke. 

The  Presiding  Judge,  among  other  things,  directed 
the  Jury,  that  there  was  not  such  a'delivery  in  this  case, 
as  would  constitute  a  donatio  causa  mortis*  That  in  other 
cases  of  parol  gifts,  such  evidence  would  be  sufficient ; 
but  in  cases  of  this  sort,  an  actual,  manual  delivery  was 
necessary. 

The  Court  also,  further  directed  the  Jury,  that  in  ac- 
tions of  trover,  they  had  a  right  to  find  a  verdict  in  the 
alternative ;  to  wit :  to  give  a  certain  sum  in  damages,  to 
be  released  upon  delivering  up  the  specific  property  :  and 
that  in  such  cases,  they  need  not  regard  the  actual  valine 
of  the  property  in  estimating  the  damages ;  but  might 
giv-  such  a  sum  as  would  compel  the  defendant  to  deliver 
it  up. 

The  Jury  found  for  the  plaintiff,  a  verdict  of  S  1200,  to 
be  released  upon  his  delivering  up  the  negroes. 

This  was  a  motion  for  a  new  trial  on  the  following 
grounds : 

1st.  That  the    Presiding  Judge  mistook   the  law    in 
charging  the  Jury,  that  in  order  to  effectuate  a  donatio 
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causa  mortis^  the  law  required  an  actual,  manual  deliver  y9 
without  regard  to  the  nature  ot  thi  property  given. 

2nd,  1  hat  he  also  mistook  the  liwv  in  charging  them  that 
they  might  give  an  alternative  verdict,  and  might  give  such 
damages  as  would  compel  the  defendant  to  deliver  up  the 
specific  property  to  the  plaintiff,  to  be  released  upon  such 
delivery. 

3d.  That  the  verdict  was  contrary  to  law  and  evidence, 
and  the  damages  excessive. 

Mr.  Justice  Nott  delivered  the  opinion  of  the  Court. 

Whether  the  circumstances  of  the  gift  and  delivery  of 
the  property,  in  this  case,  were  such  as  constituted  a  good 
gift,  in  contemplation  of  the  death  of  the  donor,  is  a  ques- 
tion on  which  I  shall  give  no  opinion.  That  was  a  ques- 
tion in  which  the  law  and  facts  were  so  intimately  connect- 
ed and  blended,  as  to  be  equally  within  the  province  of  the 
Jury  as  the  Court.  And  if  the  case  had  bee  n  submitted 
to  them,  with  a  fair  and  correct  exposition  of  the  law,  it 
is  probable,  this  Court  would  not  have  disturbed  the  ver- 
dict. But  the  grounds  on  which  I  have  founded  my 
opinion ,.are  the  two  first  taken  in  the  brief,  and  which  in- 
volve the  correctness  of  the  opinion  expressed  to  the  Jury 
by  the  Presiding  Judge. 

After  examining  all  the  cases  brought  to  the  view  of  the 
Court,  I  have  not  been  able  to  discover  any  foundation  for 
the  distinction  made  between  a*  donatio  causa  mortis,  and 
any  other  parol  gift.  The  cases  of  Hedges  vs.  Hedges, 
Precedents  in  Chancery,  269.  Ward  vs.  Turner,  2  Ves. 
431.  Miller  vs.  Miller,  3  P.  Wms.  356 ;  and  the  case 
from  2d  Ves.  jr.  120,  (Tate  vs.  Hilbcrt,^  prove  only  what  is 
not  denied,  that  actual  delivery  is  necessary.  It  is  equally 
so  in  all  other  cases  of  parol  gifts.  In  the  case  of  Hedges 
vs.  Hedges,  the  Court  are  reported  to  have  said,  a  donatio 
causa  mortis  is  where  a  man,  lying  in  ^extremity,  gives, 
with  his  own  hand,  his  goods  to  his  friends  about  him  ;  but 
by  looking  through  that  case,  it  will  be  seen  that  no  im- 
portance is  to  be  attached  to  the  particular  maimer  of  ex- 
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pression.     It  amounts  to  nothing  more  than  that  actual 
delivery  is  necessary. 

The  consummation  of  every  parol  gift  is  delivery.  There 
must  be  an  actual  trans7nutation  of  possession  and  pro^ 
perty.  And  the  real  question  in  all  such  cases  is,  whether 
the  donor  has  parted  xvith  his  dominion  over  it* 

The  same  evidence,  where  there  is  nothing  to  weaken 
the  force  of  it,  will  produce  the  same  conviction  on  the 
minds  of  a  Jury,  whether  the  donor  be  in  full  health  or 
lying  on  a  death  bed*  If  the  possession  pass  from  the  donor 
to  the  donee,  m  his  presence,  and  with  his  consent,  whether 
it  be  delivered  by  his  hand,  or  only  by  his  direction,  is  per- 
fectly i.n  mate  rial.  In  Toller's  law  of  Executors,  234,  a 
number  of  cases  are  collected,  where  a  Symbolical  delivery 
•was  held  sufficient.  See  also  Bailey  &  Bogert  vs.  Ogden, 
3  John.  Rep.  420.     Wilkes  vs.  Ferris,  5  John.  Rep.  335. 

However,  it  is  not  my  intention  to  show  what  would  be 
a  good  delivery  of  the  property  in  such  a  case.  It  is  suffi- 
cient that  j he  law  was  incorrectly  stated  to  the  Jury,  and 
that  they  may  have  been  governed  by  it.  To  support 
such  a  verdict,  would  perhaps  give  effect  to  one  which  the 
Jury  might  not  have  found,  if  they  had  been  correctly  in- 
formed. 

2nd.  I  think  the  defendant's  claim  for  a  new  trial  is  not 
hss  strong  on  the  second  ground.     It  has  latily  been  de- 
termined by  this  Court,  in  several  cases,  that  a  Jury  can- 
rot  give  vindictive  damages  in  an  action  of  trover.     The 
value  of  the  property,  with  such  damages  as  must  necessa- 
rily be  supposed  to  flow  from  the  conversion,  is  the  only 
true  measure.     Such    for  instance  as  the  work  and  labcr 
of  negroes ;  interest  on  the  value  of  dvad   property,  See. 
But  in  this  case  they  may  have  done  more  than  even  give 
vindictive  damages.     They  were  led  to  believe  that  they 
might  give  damages,  without  regard  to  the  real  value  of 
the  property,  or  the  injury  which  the  plaintiff  had  sustained> 
ior  the  purpose   of  coercing   the    defendant   into  terms, 
which  they  had  no  right  to  impose.     If  the  Jury  had  given 
only  the  real  value  of  the  property,  annexing  the  alterna- 
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live,  it  would  have  been  harmless ;  for  it  would!  have  done 
the  defendant  no  injury,  and  it  would  not  have  been  com- 
pulsory on  either  party.  But  to  permit  a  Jury  to  give  an 
arbitrary  verdict,  by  way  of  penalty,  to  compel  the  defend- 
ant into  a  measure  inconsistent  with  the  nature  of  the  action, 
is  not  supportable  on  any  principle  of  law.  And  no  case 
can  be  more  illustrative  of  the  incorrectness  of  such  a 
practice  than  the  one  now  under  consideration.  The  de- 
fendant has  a  good  ground  for  a  new  trial ;  but  he  must 
lose  the  benefit  of  it,  or  subject  himself  to  the  penalty 
-which  the  Jury  have  thought  proper  to  inflict.  Indulging 
such  a  practice,  would  be  creating  a  sanctuary  for  an  er- 
roneous opinion  of  the  Court,  which  the  Judges  on  their 
own  account,  should  feel  disposed  to  demolish. 

I  do  not  know  that  the  damages  in  this  case  are  too  high ; 
but  as  the  Jury  acted  under  a  mistaken  view  of  the  law, 
they  may  have  given  damages  higher  than  they  otherwise 
would  have  done. 

On  the  last  ground,  I  shall  make  no  observations  in  ad- 
dition to  the  remarks  incidentally  made  in  considering  the. 
two  first. 

A  new  trial  must  be  granted. 

Justices  Colcock  and  Cheves  concurred, 

Mr.  Justice  Gantt  dissented. 

Richardson^  Attorney-General,  for  the  motion. 
K*ng%  contra. 

(a. J  Roberts  on  Wills,  12.    Noble  vs.  Smith,  et  al.  2  John.  Rep.  55. 

fb.J  Baker  vs.  Avant,  218,  Hatton  vs.  Banks,  221,  Brasheara  vs. 
filaasingame,  223,  Exors.  Davis  vs.  Davis,  225,  ante.  Admors.  Hooper 
vs.  Hooper,  1  Tennessee  Rep.  187. 

fc.J  Knight  vs.  Bourne,  Cro.  Eliz.  116.  Olivant  vs.  Berino,  1  Wils,  23. 

fd.J  Johnson,  ads.  Packer,  ante,  1.  Alston  vs.  Vereen,  Charleston, 
January  Term,  1813.  ,  R. 
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William  FrsHBURNE,  Executor  of  Benjamin  Snipes, 

vs.  John  Sanders. 

A  tender  cannot  be  made  after  the  commencement  of  an  action. 

The  way  to  stop  proceedings  after  an  action  is  brought,  is  by  obtaining 
a  rule  for  leave  to  pay  the  money  into  Court — (a.  J 

if  a  plaintiff  commence  an  action  of  debt  on  judgment,  and  the  amount 
of  principal  is  then  paid  him,  he  may  nevertheless  continue  it  for 
the  recovery  of  interest.  « 

X  HIS  was  an  action  of  debt,  upon  a  former  judgment 
obtained  on  three  Promissory  Notes,  on  14th  June,  1806; 
and  the  plaintiff  claimed  not  only  the  sum  due,  (apart 
having  been  paid,  of  the  principal  of  the  judgment,)  but 
also  interest,  as  damages  for  the  detention  of  the  debt. 

Before  the  commencement  of  the  action,  in  a  conversa- 
tion between  the  plaintiff  and  the  defendant's  attorney, 
the  latter  said  to  the  plaintiff,  "  I  am  ready  to  pay  you 
the  balance  of  the  original  judgment,'9  to  which  the  plain- 
tiff replied,  he  would  not  receive  it;  but  there  was  no 
exhibition  of  money,  or  any  other  act  in  the  nature  of  a 
tender. 

Afterwards  the  action  was  commenced,  and  at  Novem- 
ber Term,  1817,  the  plea  of  payment  was  filed,  the  issue' 
joined,  and  the  cause  docketed  for  trial. 

On  the  first  day  of  April  Term,  1818,  a  formal  tender 
of  the  balance  of  the  original  judgment,  without  interest, 
was  made,  together  with  costs  to  that  time  of  the  pre- 
sent action*  The  sum  tendered,  was  paid  into  Court, 
which  was  refused  by  the  plaintiff. 

The  case  was  tried  before  Mr.  Justice  Colcoci,  at  Jack- 
gonborough,  April  Term,  1818. 

The  Presiding  Judge  was  of  opinion,  that  the  tender 
was  equivalent  to  an  extinguishment  of  the  original  judg- 
ment ;  and  that  the  extinguishment  of  the  principal,  at  any 
time,  before  the  verdict  and  payment  of  the  costs  incurred 
on  the  new  action,  precluded  a  demand  of  interest  or 
damages. 
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The  Jury  found  a  verdict  accordingly ;  and  this  was  a 
motion  for  a  new  trial,  on  the  ground,  that  interest,  by 
way  of  damages,  was  recoverable ;  and  that  the  tender 
and  payment  of  money  into  Court,  after  plea  pleaded,  was 
irregular  and  insufficient. 

• 

Mr.  Justice  Cheves  delivered  the  opinion  of  the  Court.. 

First,  as  to  the  tender,  it  is  clear,  according  to  the 
English  practice,  that  a  tender  must  be  made  before  the 
commencement  of  the  action;  and  the  practice  of  this 
Court,  I  believe  to  be  the  same*  A  tender  seems  to  be 
sometimes  confounded  with  the  practice  of  payings  money 
into  Court,  under  what  is  called  the  common  rule.  It  is 
said,  this  practice  has  not  prevailed  with  us ;  but  this  is  a 
mistake.  I  have  known  it  to  be  done,  and  I  take  it  to  bo 
as  clearly  the  practice  of  our  Courts  as  that  of  the  Courte 
of  Westminster  Hall,  though,  from  temporary  causes,  it 
may  not  be  so  frequent.  It  is  too  equitable  and  useful  a 
practice  not  to  be  adhered  to.  According  to  the  English 
practiee,  the  defendant  is  entitled  to  pay  money  into  Court, 
as  a  matter  of  course,  before  plea  pleaded,  and  now,  even 
after  plea  pleaded,  it  is  perpetually  done  by  obtaining  a 
Judge's  order  for  that  purpose ;  and  it  is  correctly  said, 
no  inconvenience  ensues  to  either  party  from  this  prac- 
tice ;  because,  if  any  expense  has  been  incurred,  that  is 
ordered  to  be  paid  at  the  time  of  obtaining  the  rule.  And 
this  tends  to  the  furtherance  of  justice ;  for  if  the  defend- 
ant pays  into  Court  what  is  really  due,  die  plaintiff  ought 
in  justice  to  take  it ;  (1  Sellon's  Practice  278.)  It  is  said 
however,  that  in  those  actions  of  debt  wherein  the  plaintiff 
cannot  recover  less  than  the  sum  demanded,  as  on  a  re- 
cord,  (which  is  the  present  case)  the  defendant  cannot 
bring  the  money  into  Court,  which  does  seem  to  be  the 
English  practice  ;  but  in  that  case,  he  may  move  to  stay 
proceeding  on  payment  of  the  whole  debt  and  cost ;  (1 
Tidd's  Pra.  483,  562.)  By  whole  debt,  is  clearly  meant 
tile  payment  of  so  much  as,  with  previous  payments, 
amounts  to  the  whole  debt.    Thus,  in  every  case,  the 
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payment  of  the  sum  actually  due,  with  costs  and  expense^ 
previously  incurred,  will,  in  one  shape  or  other,  protect 
a  defendant  from  further  costs.  In  the  present-  case,  the 
Court  has  not  looked  into  the  forms  of  practice  as  they 
may  stand  between  the  parties  in  the  case ;  because  it 
has  been  desired  to  consider  them  in  such  state  as  shall 
embrace  the  real  tacts  and  merits  of  the  case.  Then,-  in 
this  case,  if  the  payment  of  the  balance  due  on  the  original 
judgment,  without  interest  and  with  costs  and  expense? 
to  the  time  of  tender,  would  have  precluded  the  recovery 
of  interest  by  way  of  damages,  the  verdict  must  stand  $ 
if  not,  a  new  trial  must  be  granted. 

Was  the  plaintiff  then  under  these  circumstances,  enti- 
tled to  interest  by  way  of  damages  ?  The  general  rule  is 
clear  that  interest  is  recoverable  by  way  of  damages  on  a 
judgment  for  a  detention  of  the  debt.  This  was  deter- 
minejl  at  Columbia  in  April,  1806,  in  the  case  of  Lamb- 
kin vs.  Nance.  All  the  Judges  were  then  present,  and 
the  Court  were  unanimous.  Since  that  time,  I  believe 
the  practice  has  been  uniform  and  undisputed*  But  in 
this  case,  it  is  supposed  the  general  rule  does  not  apply, 
because,  as  I  understand  the  argument,  the  interest  by 
way  of  damages  is  only  recoverable  as  an  incident  of  the 
judgment;  that  payment  of  the  principal. is  an  extin- 
guishment of  the  judgment,  and  that  there  cannot  be  a 
recovery  of  the  incident  without  the  principal.  Now  if 
the  latter  proposition  be  not  true,  the  two  preceding  pro- 
positions may  be  admitted,  and  the  plaintiff  may  never- 
theless be  entitled  to  recover.  But  in  the  nature  of  things 
when  the  principal  and  incident  are  both  due,  and  when 
the  incident  is  as  much  a  matter  of  substance  as  the  prin- 
cipal itself,  why  should  the  satisfaction  of  the  principal 
destroy  the  incident  ?  Because  it  grew  out  of  the  principal 
it  does  not  follow  that  it  may  not  have  a  more  extended 
duration.  Though  it  be  called  an  incident,  it  i&  another 
name  for  the  fruit  of  the  principal;  Domat,  (1  vol.  book 
3,  tit.  5  p.  386;)  couples  interest,  damages  and  resti- 
i  ution  of  fruits  under  the  same  head.     The  nature  of  these 
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and  the  distinctions  as  far  as.  any  exist,  between  them, 
he  points  out,  and  the  first  result  he  draws,  (ibid.  396,)  is. 
that  interest  u  is  the  reparation  of  damages  which  is  due 
from  debtors  who  owe  sums  of  money  and  who  fail  in  the 
payment  thereof."  Two  things  result,  that  these  damages 
are  in  the  nature  of  fruits,  and  that  they  are  legally 
deraandable.  Now  can  there  be  such  an  absurdity  iu  the 
law,  a  matured  system  of  reason,  as  that  the  right,  not 
merely  the  particular  remedy,  shall  be  wholly  extinguish- 
ed by  paying  a  part,  and  under  some  circumstances  a 
small  part?  The  law  is  sometimes,  harsh  in  its  particular 
results,  but  it  never  produces  nor  tolerates  a  general  or 
naked  absurdity.  Yet  such,  I  think,  would  be  the  rule 
contended  for.  .  The  interest  due  on  a  Promissory  Note, 
where  there  is  no. stipulation  for  interest  on  its  face,  is  an 
incident ;  yet  it  will  not  be  pretended  that,  though  the 
principal  be  extinguished,  the  right  to  recover  the  interest 
in  an,  action  on  a  note,  in  the  pleadings  in  which  there  16 
T*Qt  a  word  said  on  the  subject  of  interest,  is  not  recover- 
able. Again,  though  the  principal  debt  in  any  action  he 
paid,  it  will  not  be  denied  that  the  action  may  in  some 
way  he  made  subservient  to  the  recovery  of  the  cost3  in- 
curred before  payment  of  the  principal.  These  casts  are 
enough  ta  show  that  rights  are  not  of  such  a  destructible 
oature  as  is  contended,  and  that  forms  are  generally 
moulded  to  subserve  rights,  and  not  rights  destroyed  by  a 
subserviency  to  forms.  The  result,  I  think,  ought  to  be, 
that  where  principal  and  interest  are  equally  due,  the  pay- 
ment of  the  principal  will  not  destroy  the  right  to  the  inte- 
rest, (vide  6  John.  Rep.  283,  285.  2  Ves.  Jun.  162.) 
That  interest  is  due  before  the  principal  is  paid,  is  not 
tfenied,  and  that  the  payment  of  the  principal  cannot  extin- 
guish in  any  just  or  rational  sense  both  principal  and  inte* 
rest,  will  scarcely  be  alleged.  The  right  to  interest,  both 
i&alegal  and  moral  sense,  is  finely  and  clearly  set  forth  by 
Domaty  under  the  title  already  referred  to. 

But  this  point  seems  to  have  been  expressly  determined 
}n  this  Court  in  the  case  of  Hamilton  vs.  Tiddy,  in  1809. 
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In  that  case,  the  defendant  had  given  his  promissory  notes 
for  the  amount  of  the  principal  of  the  original  judgment,  af~ 
terthe  action  was  commenced  ;  and  these  the  plaintiff  ac- 
cepted as  a  payment  of  the  principal,  and  persisted  in  his 
action  for  the  recovery  of  interest  only.  The  Jury  gave, 
a  verdict  for  the  interest  only.  A  motion  was  made  for 
a  new  trial.  One  of  the  grounds  was  in  the  following 
words  :  "  Because  the  verdict  for  the  plaintiff  is  a  palpa- 
ble absurdity,  inasmuch  as  the  verdict  is  for  interest  upon 
a  judgment,  which  it  was  admitted  by  the  plaintiff's  coun- 
sel would  be  discharged  when  two  of  the  promissory  notes 
should  be  paid,  (notes  which  had  been  given  for  the  prin- 
cipal) which,  at  the  time  of  the  trial,  were  not  due."  Yet, 
all  the  Judges  being  present,  the  Court  unanimously  re- 
fused the  motion.  This  case  certainly  decided  the  point 
before  us,  and  I  think  very  correctly. 

I  am  therefore  of  opinion,  a  new  trial  ought  to  be 
granted. 

Justices  Grimke  and  Nott  concurred. 

Mr.  Justice  Gantt : 

I  am  opposed  to  the  principle  of  allowing  interest  on 
judgments  for  damages  ;  but  inasmuch  as  the  decisions, 
had  on  actions  of  this  kind,  appear  to  have  sanctioned  the 
practice,  it  is  on  this  ground,  and  to  insure  uniformity  of 
decision,  that  I  concur. 

Mr.  Justice  Colcock  delivered  his  opinion  as  follows ; 

This  was  an  action  of  debt  upon  a  former  judgment  ob- 
tained on  three  promissiory  notes,  by  the  plaintiff  against 
the  defendant,  on  the  14th  June,  1806,  to  recover  dama* 
ges  for  the  detention  of  the  debt.  At  November  Term, 
1817,  the  plea  of  payment  was  filed,  issue  joined,  and  the 
cause  docketed.  On  the  first  day  of  the  term,  a  tender 
of  the  balance  of  the  former  judgment,  without  interest, 
was  made,  together  with  costs  of  the  present  action,  up  to 
the  time  of  the  tender.  The  tender  was  refused  bv  the 
plaintiff,  on  the  ground,  that  he  was  entitled  to  interest 
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by  way  of  damages  for  the  detention  of  the  debt.  At  the 
trial,  the  plaintiff's  case  was  proven,  the  judgment  pro- 
duced, and  he  claimed  interest  by  way  of  damages,  up  to 
the  time  of  trial.  The  Presiding  Judge  charged  the  Jury 
not  to  find  interest.  A  motion  is  now  made  for  a  new 
trial,  on  the  following  grounds  : 

1st.  That  the  Presiding  Judge  misdirected  the  Jury  in 
stating  that  the  plaintiff  was  precluded  by  the  tender  from 
claiming  interest  by  way  of  damages  for  the  detention  of 
the  debt. 

2nd.  In  stating  to  the  Jury,  that  the  payment  of  money 
into  Court,  where  the  demand  was  for  unliquidated  dama- 
ges, after  plea  pleaded,  was  regular  and  legal. 

The  case  was  presented  in  such  a  shape  below  as  to  es- 
tablish the  position,  that  in  all  cases,  interest,  by  way  of 
damages,  was  recoverable  in  an  action  of  debt  on  judg- 
ment. In  short,  that  judgments  would  bear  interest.  I 
was  aware  of  the  decision  of  the  Constitutional  Court  in  the 
case  of  Lambkin  vs.  Nance  ;  but  believed  then,  and  now 
do,  that  that  case  established  no  more  than  that  damages 
might  be  recovered  for  the  detention  of  the  debt,  by  an 
action  on  the  judgment ;  a  doctrine  which  I  think  was 
established  both  by  the  English  authorities  and  our  own. 
But  if  the  judgment  is  paid  off,  I  cannot  conceive*  how  an 
action  can  be  bottomed  upon  it.  It  does  appear  to  me  like 
raising  a  superstructure  without  a  foundation. 

I  do  not  conceive  it  necessary  to  go  at  any  length  into 
the  consideration  of  the  plaintiffs  grounds,  because,  on  the 
trial,  the  tender  was  admitted,  and  the  party  was  to  be  al- 
lowed all  the  legal  advantages  which  could  arise  from  it. 
But  it  has  been  the  invariable  rule  in  our  Courts  to  allow 
the  payment  of  money  into  Court  after  issue ;  and  the 
Court  will  do  so  to  meet  the  Justice  of  the  case,  and  if 
necessary,  regulate  the  pleadings  accordingly,  and  this  is 
in  conformity  with  the  English  practice.  6  Bac.  467, 458, 
471-2. 

And  the  same  as  to  the  second  ground.  The  payment 
of  the  amount  of  the  debt  and  costs  of  a  judgment  into  the 
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hands  of  the  clerk  of  the  Court,  who  is  the  keeper  of  the 
records,  is  a  discharge  from  the  legal  operation  of  the  judg- 
ment, and  entities  the  defendant  to  a  satisfaction  of  the 
judgment.  If  this  were  not  so,  the  creditor  might,  byre- 
fusing  to  receive  his  money,  compel  his  debtor,  however 
reluctantly,  to  pay  interest. 

Many  authorities  have  been  produced  to  show,  that 
where  money  is  paid  into  Court,  the  plaintiff  is  neverthe- 
less allowed  to  proceed  ;  but  they  are  cases  sounding  al- 
together in  damages,  the  extent  of  which  riot  being  ascer- 
tained, the  party  is  allowed  to  proceed.  The  distinction 
13  obvious.  In  those  cases  damages  being  unascertained, 
the  plaintiff  must  be  permitted  to  prove  the  extent  of 
them.  In  the  case  of  a  judgment,  the  amount  of  debt  has 
been  fixed  by  the  judgment  of  the  Court. 

I  can  readily  conceive  of  a  case  in  which  a  plaintiff 
should  be  allowed  to  recover  damages  for  the  detention 
of  a  debt  after  judgment.  But  it  must  be  for  the  deten- 
tion ;  as  where  a  defendant  removes  from  a  state  after 
judgment  and  before  the  issuing  of  execution ;  or  so 
covers  his  property,  that  it  cannot  be  taken  in  satisfaction 
of  the  debt.  In  these  and  such  like  cases,  it  may  be  said 
the  de bt  is  detained.  But  I  never  can  yield  my  assent  to 
the  propriety  of  compelling  a  defendant  to  pay  interest 
where  the  plaintiff  has  it  in  his  power  to  inforce  the  pay- 
ment, unless  there  be  a  special  contract  to  that  effect. 

It  is  said  that  where  a  man  is  permitted  to  use  money, 
which  he  may  be  compelled  to  pay,  he  is  injustice  bound 
to  pay  interest ;  and  that  the  law  will  imply  a  contract  to 
do  so.  To  support  the  first  position  it  should  always  be ' 
proven  that  the  money  was  used  by  the  individual  who  is 
anadc  to  pay  it.  And  if  thLs  be  necessary,  I  very  much 
doubt  if  one  person  in  one  hundred  would  be  made  to  pay 
it;  for  I  verily  believe  that  it  is  the  moth  which  has 
destroyed  the  rich  garments  with  which  many  have  been 
clothed  in  our  country. 

As  to  the  presumption  that  the  defendant  agreed  to  pay 
interest,  I  do  not  think  the  circumstances  of  the  case  war- 
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rant  it.  Speaking  generally  on  the  subject,  I  think  it  more  fair 
to  presume,  where  a  judgment  has  not  been  enforced,  that  the 
plaintiff  was  apprehensive  he  coitld  not  obtain  payment,  if 
he  attempted  to  enforce  his  judgment,  or  that  he  was  indo- 
lent and  slept  over  his  rights.     The  determination  of  this 
case  is  to  settle  the  case  of  S.  Keith,  survivor,  vs.  Wm. 
Fishburne,  Executor  of  Snipes.  This,  being  the  case  of  an 
estate,  will  furnish  one  of  the  strongest  arguments  against 
the  doctrine  contended  for.     Very  few  estates  in  this  coun- 
try  make  seveii   per  cent.      Establish  the  doctrine,  that 
judgments  bear  interest,  and  if  an  executor  or  adminis- 
trator fail  to  pay  the  judgments  which  are  obtained  against 
an  estate  of  which  he  may  have  the  management,  and  in  a 
few  years,  it  is  swallowed  up  by  this  interest.     I  say  noth- 
ing of  the  case  df  Hamilton  vs.  Fiddy,  for  it  is  too  imper- 
fectly reported  to  be  relied  on. 

I  am,  for  these  reasons,  against  the  motion. 

J5T.--4.  Desaussurey  for  the*  motion. 
Hayne,  contra. 

fa.  J  S.  P.  decided  in  Lewis  vs.  Admor.  Gill,  Columbia,  Fall  Terms 
1818.  See  Bac,  Abr.  tit.  Tender,  D.  Watts  vs.  Baker,  Cro.  Car.  264.  R, 


Joseph  Howell,  jun.  ads.  S.  Bulkley,  Assignee. 

In  an  action  by  the  assignee  of  a  bond  against  the  obligor,  it  is  imma- 
terial whether  the  assignment  was  made  for  a  consideration  or  not 

A  is  not  necessary  that  the  assignment  of  a  bond  should  be  under 
seal. 

A  HIS  was  an  action  of  debt,  brought  by  the  plaintiff  as 
assignee  of  Lewis  Ogier;  tried  at  Barnwell,  Spring  Term, 
1818,  before  Mr.  Justice  Colcock. 

The  general  issue,  of  non  est  factum,  was  pleaded. 

On  the  production  of  the  bond,  it  appeared  that  there 
was  no   consideration  expressed  in  the   assignment,  and 

that  it  was  hot  under  seal..,- 
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It  was  contended  that  the  plaintiff  could  not  recover, 
'  because  a  sealed  instrument  could  not  be  transferred,  ex- 
cept by  seal  ;  and  that,  as  no  consideration  was  expressed, 
it  was  to  be  presumed  that  none  was  paid ;  but  these  ob- 
jections were  overruled,  and  a  verdict  was  given  for  the 
plaintiff. 

A  motion  was  now  made  to  set  aside  the  verdict,  and  to 
obtain  an  order  for  a  npn-suit,  or  for  an  arrest  of  judgment, 
on  the  following  grounds : 

1st*  That  the  assignment  was  without  consideration  and 
void;  and  therefore  the  plaintiff  could  not  maintain  a, 
suit* 

2nd.  That  the  assignment  was  parol  only,  not  being 
under  seat 

3d*  That  this  was  not  the  form  of  action  in  which  the 
plaintiff  could  recover. 

Mr.  Justice  Colcock  delivered  the  opinion  of  the  Court. - 

It  is  not  for  the  defendant,  in  this  action,  to  dispute  the 
want  of  consideration ;  between  assignee  and  assignor, 
Such  a  question  might  be  made ;  but  as  to  the  defendant, 
it  is  immaterial,  whether  a  full  consideration  was  paid,  or. 
whether  the  bond  had  been  given  by  the  assignor  to  the? 
assignee.  The  act  of  179$,.  1  Brev.  Dig.  96 ;  2  Faust  215^ 
authorizes  the  assignee  of  a  bond  to  bring  an  action  in  his 
own  name,  styling  himself  assignee,  which  is  the  mode  in 
which  the  plaintiff,  in  this  action,  has  proceeded.  The 
action  therefore  is  well  brought. 

As  to  the  second  ground,  I  do  not  conceive  it  to  he 
necessary  that  the  assignment  should  be  under  seal.  By 
the  common  law,  an  assignment  may  be  by  parol ;  Croke 
Eliza.  436.  3  Rep*  63;  (a  bond  is  a  proper  subject  of 
donatio  causa  mortis;  Wells  vs.  Tucker,  3  Binney  366 ;} 
and  this  has  been  the  invariable  mode  of  transfering 
bonds  in  this  state* 

The  motion  therefore  is  discharged. 

Justices  Grimkey  Nott,  Cheves  and  Gontt,  concurred. 
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JUSTICES  PRESENT  THIS  TERM* 

CHARLES  J.  COLCOCK,      RICHARD  GANTT, 
ABRAHAM  NOTT,  LANGDON  CHEVE& 

DAVlb  JOHNSON. 


Friday  Arthur  ads.  Manoel  Awtonio. 

fS  the  principal  die  before  the  issuing  of  a  Ca.  8a.  the  "bail  is  not  liable ; 
(~a.J  nor,  in  such  case,  can  an  action  fcfc  maintained  against  the  Sheriff 
for  not  assigning  the  bail  txmd. 

ACTION  on  the  case,  for  not  aligning  a  bail  bond; 
trfed  at  Orangeburgh,  before  Mr.,  Justice  Colcock* 

It  appeared  on  the  trial  below,  that  the  attorney  of  the 
plaintiff,  in  the  suit  of  Antonio  vs.  Anderson,  applied  tp 
the  defendant,  who  had  been  the  sheriff  of  Lexington  district, 
yyhen  that  suit  was  instituted,  to  assign  to  his  client  the 
bail  bond,  which  had  been  taken  of  Anderson,  which  he 
refused  to  do.  That  upon  this  refusal,  this  action  was 
founded.  On  the  part  of  the  defendant,  it  appeared,  that 
the  defendant,  Anderson,  died  on  the  17th  November, 
1€13,  a  few  days  after  the  judgment  was  obtained  against 
him,  and  of  course,  before  the  bail  was  fixed* 

Upon  this  a  verdict  was  given  for  the  plaintiff. 

A  motion  was  now  made  for  a  new  trial. 

Mr.  -Justice  Colcock  delivered  the  opinion  of  the  Court. 

A  new  trial  has  been  moved  for  on  several  grounds, 
but  as  the  first  alone  is  deemed  sufficient  ground  for  a  new 
pial,  it  is  only  necessary  to  remark  on  that,  viz.  because  the 
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defendant,  Jesse  Anderson,  having  died  before  the  issu-. 
ing  of  a  Ca.  Sa.  against  him,  the  bail  cannot  be  liable ;  and 
therefore,  the  plaintiff  sustained  no  damage  from  the  refu-r 
sal  to  assign  the  bail  bond.  I  am  satisfied  that  the  rule 
which  I  laid  down  below,  as  to  the  liability  of  public 
officers,  was  a  mistaken  one.  The  defendant  (Friday 
Arthur)  had  a  right  to  defend  himself,  on  the  ground,  that 
the  bail  not  being  fixed,  the  plaintiff  could  not  have  sus- 
tained damages. 

I  do  hot  give  my  decided  opinion  on  the  evidence ;  but 
from  what  appeared,  it  seemed  to  me  that  the  fact  of  the 
death  of  Anderson,  on  the  17th  November,  1813,  was 
certain,  and  if  this  be  satisfactorily  proved,  and  that  the 
defendant  did  not  sustain  any  damage  by  the  refusal  to 
assign  the  bail  bond,' the  plaintiff  ought  not  t6  recover 
more-  than  nominal  damages,  and  the  consideration  of  the 
circumstances  by  the  Jury,  was  no  doubt  prevented  by 
the  rule  which  I  laid  down  as  to  public  officers. 

The  motion  is  granted. 

Justices  Note,  Cfyeves,  Gatitt  and  Johnson,  concurred,' 

Starke  solicitor,  for  the  motion, 
Egany  contra. 

C a. J  Calfe  vs.  Dingley  &  Davis,  1  Jones's  Rep.  139.    Tidd's  Prac. 
^43.    Bacon  Abr.  tit:  Bail  in  Civil  Actions,  (D.)  '     .       R.   * 


John  Brown  &  wife  vs.  Hugji  M'Mullen,  et  aL 

Writs  of  Partition  can  only  issue  in  those  districts  where  the  lands  tUt 
'  and  where  there  are  lands  in  several  districts,  several  writs  must 
issue. 

JL  HIS  was  a  case  for  partition,  in  which  the  rights  of 
the  plaintiffs  to  a  partition  of  the  land  in  dispute,  were 
contested. 

It .  appearing  that  all  the  lands  lay  in  other  districts, 
although  most  of  the  defendants  resided  ifi  Fairfield,  a 
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p&otion  was  made,  and  sustained  by  the  Court,  for  the 
dismissal  of  the  suit,  for  want  of  jurisdiction. 

The  case  was  brought  before  Mr.  Justice  Cheves,  at 
Fairfield,  at  a  special  Court,  held  in  July,  181$. 

This  was  a  motion  to  reverse  the  decision  of  the  Circuit 
(ourt,  on  the  ground,  that  the  Court  had  jurisdiction  of 
the  cause.  * 

Mr.  Justice  Cheves  delivered  the  opinion  of  the  Court. 

The  application  for  a  writ  of  partition  is  a  suit  for  land. 
The  title  may  come  in  question  in  every  possible  shape,  in 
whith  'it  may  be  presented  in  an  action  of  trespass  to  try 
title.  Even  the  locus  in  quo  may  become  a  question, 
which  it  may  be  necessary  to  submit  to  a  Jury.  If  this 
be  a  correct  view  of  the  subject,  it  seems  to  be  a  local 
jetton  which  ought  to  be  tried  in  the  district  where  the 
land  lies. 

There  are  other  strong  reasons  why  it  should  only  be 
brought  in  the  district  where  the  land  lies.  The  commis- 
sioners are  bound  to  go  upon  the  land.  Now  it  is  possi- 
ble, in  one  district,  to  select  persons  in  another  where 
the  land  lies,  who  shall  be  fit  persons,  but  it  is  not  easily 
done.  The  Court  and  the  parties  would  find  a  difficulty 
in  appointing  proper  persons  without  the  advice  of  those 
whom  they  would  meet  only  in  the  district  where  the  land 
lies.  • 

Again,  the  judgment  of  partition  is,  one  of  the  evi- 
dences of  title^  which  it  might  be  necessary  to  resort  to 
in  future  trials  and  investigations  of  title,  and  in  cases 
where  the  immediate  parties  were  dead  or  were  illiterate, 
this  link,  in  the  chain  of  title,  might  be  entirely  forgotten, 
and  it  might  be  necessary  to  search  the  records  of  half  the 
districts  in  the  state  before  a  judgment  in  partition  could 
be  found. 

There  is  as  much  reason  why  the  judgment  in  partition 
should  be  found  of  record  in  the  district  where  the  land 
lies,  as  that  a  mesne  conveyance  should  be  recorded  in 
the  same  district. 
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But  the  question  does  not  seem  to  depend  alone  on  rear 
soning  of  this  nature.  The  law  seems  to  be  positive,  at 
least  as  far  as  regards  cases  of  intestacy.  By  the  act  of 
1791,  1  Brev.  Dig.  422.  1  Faust  23,  abolishing  the 
rights  of  primogeniture,  and  giving  an  equal  distribution 
of  intestate's '  estates,  it  is  provided  that  writs  of  partition 
shall  be  issued  in  Tike  manner  as  is  directed  for  the 
admeasurement  of  dower  to  widows  ;  and  the  act  for  the 
admeasurement  of  dower,  expressly  directs,  that  the  par- 
ties shall  be  summoned  to  appear-  at  the  next  Court  of 
Common  Pleas,  to  be  held  in  the  district  where  the  lands 
are  situated,  that  shall  be  held  ten  days  after  the  service  of 
the  summons. 

There  ought  not  to  be  two  rules  of  practice,  and  there- 
fore  the  same  practice  ought  to  prevail  in  other  cases  as 
in  cases  of  intestacy.  In  the  case  before  us,  there  is  no 
part  of  the  land  in  the  district  in  which  the  writ  of  par- 
tition is  sought,  which  makes  the  case  a  very  strong  one 
against  the  motion.  But  in  this  particular  also,  it  would 
not  be  tolerable  to  have  two  rules  of  practice,  and  there- 
fore, to  render  the  practice  uniform,  as  well  as  because 
it  seems  to  be  the  result  of  authority  and  principle,  it  is 
the  opinion  of  the  Court,  that  writs  of  partition  Can  only 
issue  in  those  districts  where  the  lands  lie^  and  that  where 
there  are  lands  in  several  districts,  several  wrifs  must  issue. ' 

I  am  therefore  of  opinion,  that  the  present  motion  should 
be  refused. 

Justices  Cokock,  Nott,  Gantt  and  Johnson,  concurred, 

W.  F.  Ddsaussure,  for  the  motion. 
Clarke,  solicitor,  contra.    ' 


Au3Tin  F.  Peay,  Assignee  of  John  Pickett,  vs.  Rzu- 
ben  Pickett  and  Robert  Knox. 

The  statute  of  3  and  4  Ann,  relates  on?*/  to  notes  for  the  payment  of. 

money.— (~a.  ) 
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A  fcote  fbc  the  payment  of  Com,  i»  not  assignable  by  the  act  of  assem- 
bly of  1798. 

JL  HIS  was  an  action  brought  on  a  written  contract,  in 
the  form  of  a  promissory  note,  for  the  payment  or  delivery 
of  six  hundred  bushels  of  corn. 

The  cause  was  brought  on  for  trial,  before  Mr.  Justice 
Johnson,  at  Fairfield,  Fall  Term,  1818. 

A  motion  was  made  for  a  non-suit,  on  the  ground,  that 
the  note  was  not  assignable,  under  the  act  of  assembly  of 
179ft,  and  therefore  the  assignee  could  not  bring  an  action 
in  his  ozvn  name. 

The  Presiding  Judge,  being  of  that  opinion,  granted  the 
motion. 

This  was#a  motion  to  set  aside  that  non-suit. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Nott. 

The  only  question  in  this  case,  is,  whether  the  instru- 
ment of  writing,  on  which  the  action  was  brought,  comes 
within  the  provisions  of  the  act  of  assembly  of  1798.  1 
Brev.  Dig.  90;  2  Faust  214,  authorizing  assignees  of 
certain  bonds  and  notes,  not  negotiable,  to  bring  actions  in 
their  own  names. 

No  chose  in  action  was  assignable  at  Common  Law. 
Bills  of  Exchange  owe  their  existence  to  mercantile  enter- 
prize,  and  become  negotiable  by  the  custom  of  merchants, 
contrary  to  the  maxim  of  the  Common  Law.  Promissory 
notes  soon  followed  after,  and  were  made  negotiable  by 
the  stat.  of  3d  and  4th  Ann,  when  made  payable  to  order 
or  bearer.  But  that  statute  embraces  such  notes  only  as 
are  for  the  payment  of  money  absolutely,  and  not  those  for 
the  delivery  of  property  ;  so  that  in  a  legal  sense,  no  note* 
is  considered  a  u  promissory  note,"  except  it  be  for  the 
payment  of  money  only,  (see  Martyn  vs.  Chantry,  2 
Strange,  1271,)  and  even  those  were  not  assignable,  unless  ' 
payable  to  order  or  bearer,  until  they  were  made  so  by  the 
act  of  assembly  above  mentioned.     The  object  of  that  act 
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is  declared  by  the  act  itself  to  be,  to  remed)'  the  "  incon- 
veniences which  have  been  experienced  from  the  assignees' 
of  bonds,  notes  or  bills  of  exchange,  not  payable  to  order ,  or 
not  negotiable,  being  compelled  to  bring  suit  for  the  re- 
covery of  monies  due  thereon,  in  the  names  of  the  obligees' 
of  said  bonds,  or  payees  of  said  notes  or  bills."  Like  the 
statute  of  Ann,  therefore,  it  relates  to  such  notes  only  as 
are  for  the  payment  of  money.  The  note  in  question,  is 
not  of  that  description,  and  the  assignee  was  not  author- 
ized to  bring  suit  in  his  own  name. 

The  motion,  therefore,  to  set  aside  the  non-suit,  must  be 
refused. 

Justices  Colcockj  C/ieves  and  Johnson  concurred*  . 

Mr.  Justice  Gantt  dissented. 

Clarke  £s?  Buchanan,  for  the  motion. 
Pearson,  contra. 

fa. J  Sec  Todd  vs.  Twitty,  post ;  Jerome  vs.  Whitney,  7  John.  Rep 
32L     Chitty  on  Bills,  39.  R. 
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The  State,  vs.  Edward  Creighton  and  Robert' 

Bell. 

The  finding  of  a  Grand  Jury  in  writing,  which  has  been  publicly  an^ 
nounced  by  the  clerk,  in  their  presence,  is  good,  although  not  signed 
by  the  foreman. 

Where  the  Grand  Jury,  on  a  Count  for  a  Riot  and  MtauU  in  an  indict- 
ment, find  «  A.  guilty  of  a  Riot,"  it  is  a  partial  finding  of  the  entire 
count,  and  therefore  void. — (~a.  J 

JL  HIS  case  was  tried  before   Mr.  Justice  Johnson,  at 
Fairfield,  October  Term,  1818. 

The  defendants,  together  with  Wm.  Bell,  sen.  were  in-* 
dieted  for  a  riot  and  an  assault,  and  on  the  trial  were  con- 
victed of  an  assault  only,  and  a  verdict  of  not  guilty  was 
found  as  to  Wm.  Bell,   sen.     The  indictment,  also^  con 
tained  a  count  for  an  assault  and  battery. 
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When  the  defendants  were  brought  up  to  receive  sen- 
tience, their  counsel  moved  to  arrest  the  judgment  on  the 
ground,  that  the  finding  of  the  Grand  Jury  had  not  been 
signed  by  the  Foreman.  This  motion  was  granted,  and 
an  order  made  that  the  judgment  be  arrested,  and  a  mo- 
tion was  now  made  to  reverse  that  order* 

Mr.  Justice  Johnson  delivered  the  opinion  of  the  Court; 

The  finding  of  the  Grand  Jury  is  an  expression  of  their 
touviction,  as  to  the  truth  of  the  charge  contained  in  the 
indictment,  and  it  is  only  necessary  that  it  should  be  done 
ka  such  a  manner  as  to  prevent  misconstruction  or  perver- 
sion* It  has  long  been  a  custom  in  this  state  for  the  Fore- 
man of  a  Grand  Jury  to  sign  their  finding,  and  perhaps  it 
would  still  be  advisable  to  adhere  to  it.  But  I  concur  in 
the  opinion,  that  its  being  in  writing,  and  having  been 
publicly  announced  by  the  Clerk,  as  is  invariably  the  case, 
in  the  presence  of  the  Grand  Jury,  is  a  sufficient  guard 
against  misconstruction  or  perversion ;  and  as  there  is  no 
positive  law  requiring  it,  that  it  is  not  essentially  necessary 
to  its  validity,  that  it  should  be  signed  by  the  Foreman, 

On  the  argument  of  the  case  here,  another  ground  has 
been  insisted  on  in  arrest  of  judgment,  as  relates  to  the 
defendant,  Robert  Bell,  arising  out  of  the  nature  of  the 
finding  of  the  Grand  Jury,  which  is  in  these  words,  u  we 
find  Robert  Bell  guilty  of  a  riot,  Wm»  Bell,  sen*  guilty  of 
a  riot  and  an  assault,  and  a  true  bill  against  Edward 
Creighton."  The  finding  as  to  Robert  Bell,  it  is  contend- 
ed, is  only  a  partial  finding  as  to  the  entire  count  for  a  riot 
and  assault,  and  is  therefore  void. 

u  It  seems,1'  says  SeargU  Hawkins  300,  u  to  be  generally 
agreed,  that  a  Grand  Jury  must  either  find  billavera,  or 
ignoramus,  for  the  whole  ;  and  if  they  take  upon  them- 
selves to  find  it  specially  or  conditionally,  or  to  be  true  for 
part  and  not  for  the  rest,  the  whole  is  void,  and  the  party 
cannot  be  tried  upon  it,  but  must  be  indicted  anew."     This 

however  does  not  relate  to  different  counts  in  the  same  in- 

*.      •  • 

dictment,  but  different  parts   of  the  same  count,  in  which 

33 
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is  included  two  distinct  offences ;  2  Haw.  P.  C.  300,  tit,- 
Indictment,  sec.  2.     The  only  question  then  is,  whethef 
die  finding  relates  to  the  entire  count  for  a  riot  and  assault, 
6r  whether  it  is  only   a  partial  finding  of  that  count.     A. 
riot  is  a  tumultuous  disturbance  of  the  peace  by  three  per- 
sons or  more,  assembled  together,  of  their  own  accord,  with 
an  intent  mutually  to  assist   each  other  against  any  who 
shall  oppose  them  in  the  execution  of  an  enterprise  of  a 
private  nature,  and  afterwards  actually  execute  the  same, 
hi  a  violent  and  »turbulent  manner,  to  the  terror  of  the  peo- 
ple, &c.     1  Haw.  P.  C.  293,  tit.  Riot,  &c.  sec.  1. 

The  consummation  of  the  offence  consists  in  the  execution 
of  the  enterprise  ;  and  it  follows  of  necessity,  that  the  "na- 
ture of  the  enterprise  must  be  stated  in  the  indictment,  and 
that  before  a  party  can   be  put  upon  his  trial,  the  Grand 
Jury  must  find  billa  vera,  not  only  as  to   the  offence  itself, 
but  as  to  the  act  charged,  as  indispensably  necessary  to  its 
completion ;  because  the  party  might  have  been  guilty  of  a 
riot  in  the  execution  of  an  enterprise  of  a  different  nature 
from  that  charged  in  the  indictment.     Now  if  the  Grand 
Jury  had  in  this  case,  found  billa  vera,  as  to  this  defend- 
ant, with  reference  to  the  count  for  a  riot,  it  would  have 
been  sufficient ;  because  the  count  would  then  have  con- 
stituted a  part  of  the  finding,  but  they  have  found  it  (in  the 
language  of  the  finding  itself,)  u  guilty  of  a  riot."     It  is 
true,  that  this  may  be  construed  to  mean  a  finding  as  to 
the  enterprise  laid  in  the  indictment,  but  it  is  equally  true, 
that  it  may  have  relation  to  any  other  enterprise,  the  exe- 
cution of  which  would'  constitute  a  riot,  and  is  therefore 
too  vague  and  uncertain  to  put  the  party  on  his  trial.     In 
other  words,  it  is  not  an  express  finding  on  the  charge  con- 
tained in  the  indictment,  and  therefore  void,  according  to 
the  rule  laid  down.     Indeed  the  whole  finding  in  this  case9 
except  as  relates  to  Creighton,  is  a  departure  from  the 
usual  manner ;  and  I  think  it  would  be  advisable  always  to 
instruct  the  Grand  Jury  either  to  find  billa  vera  or  igno- 
ramus, and  nothing  more;  because,  whenever  thej  attempt 
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t&  &*d  specially,  it  is  liable  to  misconstruction  or  per- 
version, which  if  possible,  ought  to  be  avoided* 

J  am  therefore  of  opinion,  that  the  motion  ought  to  be. 
refused  so  far  as  relates  Xo  Robert  Bell,  but  granted  as  re- 
lates to  Edward  Creighton. 

Justices  Colcoci,  Nott,  Cheyes  and  Gantt,  concurred. 

Clarke,  solicitor,  for  the  motion. 
Buchanan,  contra. 

(a. J  1  Chitty**  Crim.  Law,  322-3.  JR. 


Reuben  Starke  vs.  William  Woodward. 

"Where  there  was  an  interlocutory  judgment  against  a  defendant,  and  the 
ease  had  been  several  terms  on  the  writ  of  enquiry  docket,  although 
no  motion  had  been  made  at  the  first  Court,  after  the  order  had  been, 
obtained,  to  set  aside  the  order,  yet,  under  particular  circumstance*, 
the- Court  set  aside  the  order  for  judgment,  and  gave  defendant  time; 
to  plead. 

X  HIS  was  an  action  of  Trover,  to  recover  the  value  of 
certain  negroes. 

There  was  an  interlocutory  judgment  against  the  de- 
fendant, and  the  case  had  been  several  terms  £5  or  6)  on 
the  writ  of  enquiry  docket.  No  motion  had  been  made, 
according  to  the  rule  of  Court,  (at  the  first  Court  after  the 
order  for  judgment  had  been  obtained)  to  set  it  aside  on 
pleading  issuably ;  but  at  a  special  Court  held  for  Fairfield 
district  in  July,  1818,  Gregg,  for  the  defendant,  moved 
to  set  aside  the  interlocutory  judgment,  and  to  plead  issu- 
ably. He  stated  on  affidavit,  that  he  did  not  make  this 
motion  at  the  proper  time,  under  the  rule  of  Court ;  because 
he  had  filed  a  bill  in  the  Court  of  Equity,  praying  an  in- 
junction ;  that  no  injunction  had  been  formally  moved  for, 
but  that  the  suit  at  law  was  delayed  by  mutual  consent, 
till  the  determination  in  the  Court  of  Equity— that  he  was 
under  the  clear  impression  that  it  was  understood  between 
him  and  the  plaintiff's   attorney,  that  he  was  to  be  at 


$60  Columbia,  18 1 8, 

liberty  to  plead  issuably,  and  come  to  trial  on  the  merits  of 
the  case  when  the  question  in  Equity  should  be  decided, 
and  that  therefore  he  did  not  formally  move  to  set  aside  the 
interlocutory  judgment  at  the  proper  time. 

Mr.  Clarke,  attorney  for  the  plaintiff,  stated  on  affi- 
davit, that  he  had  no  recollection  of  any  such  understand- 
ing or  agreement;  he  also  adduced  the  decree  of  the  Court 
of  Equity,  which  he  contended  had  decided  the  question 
of  right,  and  which  rendered  it  useless  and  improper  to 
bring  the  merits  info  question  in  this  suit.. 

The  Presiding  Judge  granted  the  motion. 

This  was  a  motion  to  reverse  that  decision : 

1st.  Because  it  was  not  within  the  discretionary  power 
of  the  Court  to  set  aside  the  judgment,  which  was  final. 

2nd.  Because,  if  it  was,  this  was  not  a  proper  case  for 
the  exercise  of  that  discretion. 

Mr.  Justice  Cheves  delivered  the  opinion  of  the  Court, 

1st.  The  power  of  the  Court  to  set  aside  the  interlocu- 
tory judgment  in  this  case,  is  too  clear  to  be  the  subject  of 
discussion. 

What  is  meant  by  that  part  of  this  ground,  which  says 
that  the  judgment  was  final,  it  is  not  easy  to  conceive}  it 
is  enough  however  to  say,  that  it  was  not  a  final  judgment. 

2nd.  The  power  of  the  Court  to  set  aside  such  a  judg- 
ment, is  not  to  be  governed  by  arbitrary  discretion.  By 
the  discretion  of  the  Court  is  meant  the  exercise  of  its  best 
judgment  in  a  case  which  is  not,  and  cannot  be  governed 
by  any  precise  rule ;  because  the  power  is  applied  to  cases 
of  circumstances,  which  are  scarcely  ever  identical. 

The  Court  regrets  every  departure  from  the  regular 
rule  of  practice ;  but  as  the  parties  have  the  power  to  dis- 
pense with  them  between  themselvesr  when  these  agree- 
ments come  before  the  Court,  it  gives  a  liberal  construc- 
tion to  them,  so  as  to  prevent  either  party  from  being  sur- 
prised, and  more  especially  to  prevent  the  rights  of  the 
suitors  from  being  sacrificed  to  the  misunderstanding  of 
their  agents. 
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In  this  case,  there  is  no  contradiction  between  the  affi- 
davits* The  existence  of  an  agreement  is  distinctly  af- 
firmed, with  as  much  confidence  as  can  be  expected  in 
such  a  case,  after  the  lapse  of  so  great  a  length  of  time,  by 
She  Attorney  for  the  defendant ;  while  the  Attorney  for 
the  plaintiff,  with  a  commendable  caution,  states  no  more 
than  his  want  of  recollection  on  the  subject.  This  state 
of  evidence  requires  such  a  construction  as  shall  prevent 
the  defendant  from  being  surprised.  If  the  order  for 
judgment  be  not  set  aside,  the  rights  of  the  defendant 
will  not  be  investigated.  If  the  order  be  set  aside,  it  will 
only  delay  the  plaintiff  a  little  in  his  suit.  The  decision 
then  should  be  such  as  will  not  destroy  the  rights  of  the 
defendant,  if  he  have  any.  Little  is  risked  by  such  a 
.course. 

I  lay  out  of  the  question,  the  decree  of  the  Court  of 
Equity.  If  it  has  finally  decided  the  question  of  right  in 
this  case,  that  point  may  be  made  on  the  merits  of  the 
case.  It  would  be  monstrous  on  an  incidental  motion  like 
this,  to  decide  the  right. 

I,  therefore,  adhere  to  the  opinion  I  held  on  the  cir- 
cuit, and  think  the  present  motion  ought  to  be  refused, 
and  that  is  the  opinion  of  the  Court. 

Justices  Cokock,  Nott,  Gantt  and  Johri8on7  concurred. 

Clarke,  solicitor,  for  the  motion, 
Gregg,  contra. 


■ •••••f«.«»«.«. * 


Wish  Twitty,  ads.  Admr.  of  William  Todd. 

The  endorser  of  an  instrument  for  the  delivery  of  whiskey,  is  not  liable 
to  an  action  on  the  ground  of  the  insolvency  of  the  maker,  without 
express  stipulation.— fa. J 

Die  indorsement  of  such  an  instrument,  i$  only  a  transfer  of  the  inter- 
ctx  of  the  indoraer. 

A  HIS  was  an  action  of  assumpsit  by  the  plaintiff,  as 
endorsee,  against  the  defendant,  as  indorser  of  the  fol- 
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lowing  instrument :  u  January  15,  1813.  Eleven  months 
after  date,  I  promise  to  pay  Winn  Twitty  or  order,  one 
hundred  gallons  of  Whiskey,  for  value  received."  Signed 
a  John  Weaver."  The  endorsement  was  in  the  following 
words :  u  I  endorse  the  within  note  to  William  Todd,  for 
value  received,  16th  December,  1813."  Signed  u  Wino 
Twitty."     The  declaration  contained  five  counts. 

1st.  On  the  endorsement  in  the  usual  form* 

2nd.  For  money  had  and  received. 

3rd.  For  a  horse  sold. 

4th.  For  a  mare  sold. 

5th.  For  money  laid  out  and  expended. 

The  hand  writing  of  the  maker  of  the  note  and  of  the 
endorser  was  proved. 

The  plaintiff  then  called  a  witness,  who  swore  that  he 
had  called  upon  the  defendant  for  payment,  who  said  the 
plaintiff  must  not  be  uneasy— that  the  defendant  would 
see  the  money  paid.  The  said  witness  said  Weaver  was 
insolvent.  Some  further  proof  was  given  of  the  insolvency 
of  Weaver,  and  some  proof  of  the  consideration  of  the 
endorsement,  and  the  plaintiff  closed  his  testimony. 

The  defendant  then  moved  for  a  non-suit,  which  the 
Court  refused,  and  after  the  introduction  of  some  proof 
on  the  part  of  the  defendant,  the  plaintiff  obtained  a 
verdict. 

The  case  was  tried  before  Mr.  Justice  Johnson^  at 
Lancaster,  Fail  Term,  1818. 

The  defendant  now  moved  for  a  non-suit  and  a  new 
trial  on  several  grounds,  which  it  is  unnecessary  to  state. 

Mr.  Justice  Cheves  delivered  the  opinion  of  the  Court. 

The  only  question  which  I  deem  necessary  to  consider, 
in  this  case,  is,  whether  an  action  can  be  maintained  on 
an  instrument  of  this  nature,  against  the  endorser,  on  the 
ground  of  the  insolvency  of  the  maker. 

The  instrument  is  nothing  more  than  an  engagement  to 
deliver,  at  the  time  therein  mentioned,  100  gallons  of 
Whiskey,  and  the  endorsement  nothing  more  than  a  trans. 
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for  of  the  interest  of  the  endorser.  It  contains  no  express* 
and  embraces  no  implied  warranty  of  the  solvency  of  the 
maker.  Since  the  case  of  Bay  vs.  Freazer,  (1  Bay  66,) 
the  question  therein  determined  came  before  this  Court 
in  the  case  of  Robert  Walker  vs.  Scott,  decided  in 
Charleston,  and  it  was  then  determined,  that,  on  an  as- 
signed bond,  no  action  lay  against  the  assignor,  on  the 
ground  of  the  insolvency  of  the  obligor*  That  the  assign- 
ment  contained  no  guarantee  of  the  payment,  unless  that 
guarantee  was  express*  This  case  depends  upon  the  same 
principle,  but  is  much  stronger.  That  was  a  money 
fransaction,  and  bore,  in  that  respect  at  least,  some  anal- 
ogy to  promissory  notes,  for  the  payment  of  money. 

I  am  therefore  of  opinion,  that  a  non-suit  ought  to  be 
granted. 

Justices  Cokock  and  Nott,  concurred. 

Mr.  Justice  Johnson  : 

I  concur  in  this  opinion*  It  was  decided  on  the  author- 
ity of  the  case  of  Bay  vs.  Freazer.  It  had  escaped  me, 
that  the  doctrine  had  been  overruled,  in  the  late  case  in 
Charleston,  referred  to.  It  cannot  be  otherwise  as  long 
as  the  decisions  of  this  Court  depend  on  memory. 

Mr.  Justice  Gantt  dissented. 

Williams,  for  the  motion. 
Miller  and  Massey,  contra. 

fa. J  See  Peay  vs.  Pickett,  ante.  254.  Looney  vs.  Pinckston,  1  Teji- 
Rep.384.  B. 


Elijah  Welborn  vs*  George  Little. 

V' 

The  Act  of  Assembly  of  1712,  gives  the  Commissioners  of  the  Poor 
power  to  bind  Minors,  as  apprentices,  only  where  they  shall  become 
chargeable  to  the  district. 

The  Commissioners  of  the  Poor  hsre  no  right  to  bind  an  infant,  if  its 
Parents  are  living1. 
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An  assignment  of  void  Indentures,  though  with  the  knowledge  and  ap- 
probation of  the  Father f  if  not  accompanied  with  the  formaUtiea  re- 
quired by  the  act  of  1740,  as  necessary  to  the  validity  of  an  Inden- 
ture, will  be  likewise  void. 

J.  RIED  before  Mr.  Justice  Johnson,  at  Union,  Octo- 
ber Term,  1818. 

The  Commissioners  of  the  Poor,  for  Union  district, 
had  by  Indenture,  bound  Thomas  Brown,  a  minor,  ap- 
prentice to  the  defendant,  until  he  should  attain  the  age  of 
twenty-one  years*  In  181-,  the  defendant,  intending  to 
remove  to  Georgia,  agreed  to  sell  the  unexpired  term  of 
his  apprentice  of  four  years,  to  the  plaintiff,  for  the  sum  of 
eighty-four  dollars ;  and  put  the  apprentice  in  his  posses- 
sion, and  delivered  up  the  Indenture,  but  made  no  written 
assignment  thereof*  About  six  or  eight  months  after,  the 
plaintiff  sold  the  term  of  the  apprentice,  then  unexpired, 
to  a  Mr.  Garrison,  who  refused  to  take  the  Indenture, 
unless  it  was  assigned  by  the  defendant  to  the  plaintiff, 
and  by  the  latter  to  himself.  The  defendant,  on  being 
called  on,  made  a  written  assignment  of  the  Indenture  ; 
but  there  was  no  certificate  of  the  assent  of  the  father  of 
the  apprentice,  or  of  the  Commissioners,  to  this  assign- 
ment. 

It  fras  known  to  the  plaintiff,  that  Garrison  resided  in. 
Kentucky,  and  that  it  was  his  intention  to  carry  the  ap- 
prentice there,  when  he  made  the  contract.  Garrison  set 
out  on  his  way  home,  and  one  of  the  Commissioners,  who 
lived  in  the  neighborhood,  and  who  had  an  agency  iti 
binding  him  to  the  defendant,  on  hearing  of  it,  and  sus-r 
pecting  from  the  character  of  the  parties,  and  from  the 
colour  of  the  boy,  (which  was  very  dark,)  that  foul  deal- 
ing with  him  was  intended,  issued  a  process  of  his  own 
manufacturing,  (the  legality  of  which,  it  is  not  necessary 
to  consider,  as  it  answered  the  purpose  for  which  it  was 
intended,  and  perhaps  subserved  the  cause  of  justice  and 
humanity,)  authorizing  a  constable  to  pursue  Garrison* 
and  bring  the  boy  back  ;  the  constable  did  so,  and  th* 
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plaintiff,  on  Garrison's  return,  refunded  him  the  sum  which 
he  had  received ;  but  the  Commissioner  retained  the  pos- 
session of  the  apprentice,  and  ref*  ed  to  deliver  him  to 
the  plaintiff.  -.     <nd* 

This  was  therefore  an  action,  brought  by  the  plaintiff, 
lo  recover  the  amount  paid  by  him  to  the  defendant,  as 
for  money  paid  on  a  consideration  which  had  failed. 

It  further  appeared  in.  evidence,  that  the  apprentice  had 
been  bound  by  the  Commissioners  to  the  defendant,  and 
transferred  by  him  to  the  plaintiff,  with  the  knowledge  of 
the  father,  who  lived  in  the  neighborhood ;  and  the  Com* 
missioned  before  mentioned,  stated  that  the  transfer  was 
known  to  him,  and  that  he  felt  satisfied  with  it,  and 
fhpuld  never  have  interfered  if  the  plaintiff  had  not,  as 
he  believed,  disposed  of  him  in  such  a  manner  as  might 
subject  him  to  perpetual  slavery. 

The  Jury,  on  a  charge  from  the  Court,  favorable  to 
the  plaintiff's  right  to  recover — but  recommending  that  he 
should  be  strictly  confined  to  what  was  his  legal  right, 
on  account  of  the.  particular  circumstances  of  the  case, 
found  a  verdict  of  one  cent,  for  the  plaintiff. 

The  plaintiff  now  moved  for  a  new  trial  on  several 
grounds,  all  of  which  may  however  be  comprised  in  one, 
to  wit : 

Because  there  was  clear  and  unequivocal  proof,  that  the 
consideration^  on  which  the  plaintiff  paid  his  money,  had 
failed,  and  the  Jury  were  not  at  liberty  to  find  a  less  sum 
than  that  paid  by  him* 

Mr.  Justice  Johnson  delivered  the  opinion  of  the  Court, 

But  for  the  arguments  in  opposition  to  the  motion,  it 
might  be  sufficient  to  decide  the  &  le  question  made  on 
the  ground  of  the  motion;  these,  however,  admitting 
the  principle  contended  for,  go  to  deny  the  plaintiff's  right 
to  recover  in  toto,  and  involve  the  questions : 

1st.  Whether  the  Commissioners  of  the  poor  can  bind 
?B  infant  apprentice  while  his  father  is  living  ?  and 

3nd,  Whether  an  assignment  of  the  indenture  of  an 

34 
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apprentice  can  be  made  without  the  written  assent  of  thd 
parent,  if  he  he  living,  or  of  the  guardian  or  commission- 
ers, if  he  have  nonefj^vhich  I  shall  proceed  in  the  first 
place,  to  consider  :  At 

1st.  By  the  Act  of  Assembly  of  1712,  (Pub.  Laws 
106.  1  Brev.  Dig.  25,  tit.  Apprentice,  sec,  1st.)'  The 
Commissioners  of  the  Poor  are  authorized  to  bind  any 
child  or  children  out,  apprentice ;  if  a  mule,  until  he  shall 
attain  twenty -one  years,  and  if  a  female,  until  stte  shall 
attain  eighteen  years,  in  case  they  shall  be  chargeable  to 
the  district.  , 

The  commissioners  have  no  other  powers  over  minors, 
than  are  given  by  this  act ;  and  this  is  cor.fined  to  the  sin- 
gle case  where  they  shall  become  chargeable  to  the  district* 
There  was*  no  evidence  that  the  apprentice  had  become 
chargeable  to  the  district ;  hut,,  on  the  contrary,  it  was 
believed,  that  it  was  thought  to  be  the  only  legitimate 
means  of  binding  him  at  the  time  it  was  done  ;  at  any  rate, 
he  had  not  become  chargeable  to  the  district,  and  that 
state  of  things  did  not  exist,  which  authorized  the  com- 
missioners to  act. 

From  the  common  law  rules  of  construction,  the  con- 
clusion would,  it  appears  to  me,  necessarily  follow,  that 
the  indenture  of  apprenticeship  was  void  ;  but  the  act  of 
1740,  Pub.  Laws  176,  sec.  2.  1  Brev.  Dig..  26,  puts  the 
question  beyond  doubt.  This  act  providts,  that  every 
person  intending  tp  be  bound  apprentice,  and  who  is  under 
the  age  of  twenty-one  years,  u  shall  execute  such  Inden- 
ture, in  the  presence  of  his  or  her  father,  mother  or  guar- 
dian ;  and  if  such  indented  apprentice  hath  neither  father, 
mother  nor  guardian,  then  it  shall  be  executed  in  the 
presence  of  the  church  Wardens,  &c.  which  presence  and 
approbation  of  the  father,  mother,  &c.  shall  be  certified 
under  the  hand  and  seal  of  some  one  of  the  justices  of  the 
district,  &c."  This  ^ct  not  only  furnishes  a  conclusive 
legislative  construction  of  the  act  of  1712,  but  also  an 
answer  to  the  agreement  drawn  from  the  fact,  that  in  this 
Instance  it  was  done  with  the  knowledge  of  the  father,  as 
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the  act  itself  expressly  declares,  that  the  indenture  is  void, 
jitiless  )t  is  ifi  conformity  with  the  provisions  of  the  act* 

It  follows,  then,  that  the  assignraept  was  also  void, 
although  the  act  does  allow  it,  under  particular  restrict 
tions ;  because  it  was  not  accompanied  with  any  of  the 
formalities  required  by  the  act,  as  necessary  to  the  valid* 
ity  of  an  indenture,  and  could  not,  therefore,  assume  the, 
f  haracter  of  a  new  -and  independent  contract. 

It  remains  only  to  be  considered  whether  there  was  an 
entire  or  a  partial  failure  of  consideration.  If  the  former, 
then  the  Jury  erred  in  not  allowing  the  plaintiff  the  full 
amount  paid  by  him.  That  there  had  been  a  failure  of 
consideration,  is,  I  think,  clearly  established;  for  th£ 
defendant  did  undertake  to  sell  and  dispose  of,  to  the) 
plaintiff,  four  years  of  the  unexpired  term  of  his  appren- 
tice ;  but,  he  lost  the  possession  of  the  boy,  and  he  pos- 
sessed no  legitimate  means  of  regaining  this'  possession, 
and  this  too,  in  consequence  of  the  illegality  of  the  indenr 
tare  and  the  assignment.  He,  in  fact,  sold  nothing  to  the 
defendant,  because  he  himself  had  no  right.  Bui  while 
the  apprentice  served  under  this  indenture  and  assignment, 
irregular  and  illegal  as  it  Was,  he  incurred  the  duty  and 
was  entitled  to  the  rights  of  an  apprentice.  (Reeyes'  Do- 
mestic Relations  344,  345.  King  vs.  Stockland,  Doug- 
las 70,  71.)  The  plaintiff  had,  therefore,  a  legitimate 
possession  of  him,  for  the  six  or  eight  months  which  he 
remained  in  his  possession,  and  is  secured  against  any 
claim  against  him,  for  those  services,  at  the  suit  of  the 
apprentice.  There  is  not,  therefore,  an  entire  failure  of 
consideration. 

It  has,  however,  been  urged,  that  there  is  no,  sort  of 
proportion  between  the  value  of  the  services  rendered and 
the  sum  allowed  by  the  Jury.  This  was,  however,*  a 
question  for  their  consideration,  and  although  I  might  be 
disposed  to  concur  in  this  opinion,  yet,  under  the  particu- 
lar circumstances  of  the  case,  I  do  not  feel  disposed  to 
disturb  their  verdict.  The  plaintiff  was  in  the  possession 
of  the  apprentice,  with  the  knowledge  and  acquiescence 
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of  his  father  and  of  the  commissioners ;  and  there  was  the 
strongest  probability  that  he  never  would  have  been  dis- 
turbed in  the  possession,  which  would  have  legitimated 
the  apprenticeship,  but  for  the  transfer  made  by  himself 
•—leading  to  apprehensions  dishonorable  to  humanity — and 
that  to  a  stranger,  who,  to  his  knowledge,  was  about  to 
carry  him  out  of  the  state,  in  direct  violation  of  a  posi- 
tive law. 

I  am  therefore  of  opinion,  that  the  motion  ought  not 
to  be  granted. 

Justices  Colcock,  Nott,  Cheves  and  Gantt,  concurred. 

IbPKibbin,  for  the  motion. 
Thomson^  contra. 


••••»•••#■•«•• 1 


Robert  Buford,  ads.  Samuel  M'Luny. 

In  an  action  of  Slander %  evidence  of  the  plaintiff's^^ncra/ bad  character, 
is  admissible  in  mitigation  of  damages. — fa.  J 

Facts  and  circumstances,  showing  a  ground  of  suspicion,  though  not 
amounting  to  actual  proof  of  guilt,  may  be  given  in  evidence,  in  miti- 
gation of  damages. — (b.  J 

A  HIS  case  was  submitted  without  argument;  and  the 
only  question  for  the  consideration  of  the  Court  was, 
whether,  in  an  action  of slander ,  the  general  bad  character 
of  the  plaintiff  may  be  given  in  evidence  y  by  way  ofrnttig-a* 
ting  the  damages  ? 

Mr.  Justice  Nott  delivered  the  opinion  of  the  Court. 

This  question  may  be  considered  in  a  two  fold  point 
of  view  : 

1st.  Whether  evidence  of  plaintiff's  character  generally,  is 
admissible  without  regard  to  the  particular  nature  of  the 
offence  with  which  he  is  charged  ? — And 

2nd.  If  that  is  not  to  be  allowed,  whether  such  evidence 
may  be  given,  so  far  as  regards  his  character  in  that  re- 
spect, in  particular  ? 

It  is  a  little  remarkable  that  such  a  question  should 
have  remained  so  long  undecided  in  our  Courts,  and  it  J3 
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toot  less  so,  that  so  little  is  to  be  found  on  the  subject  in 
the' English  books.  Enough'  however  is  to  be  found  to 
satisfy  my  mind,  that  upon  both  principle  and  authority, 
such  testimony  ought  to  be  allowed. 

It  seems  to  be* a  rule  of  law,  that  what  a  party  cannot 
plead  by  way  of  justification,  he  may  give  in  evidence  by 
way  of  mitigation,  Buller,  298.  Phillipps,  139;  and  it  is 
admitted,  that  this  matter  cannot  be  pleaded  by  way  of  jus- 
tification. 

I  consider  it  also  to  be  a  rule  of  law,  that  character  may 
be  given  in  evidence  where  it  fs  directly  in  issue,  and  I 
can  conceive  no  case  where  it  is  in  issue,  if  it  be  not  in  an 
action  of  slander. 

In  every  action  at  law  the  object  is  to  recover  reparation 
for  some  injury  sustained.  And,  where  the  injury  is  to 
property,  the  value  of  the  article  is  the  principal  object  of 
enquiry.  And  I  can  see  no  good  reason  why  the  value  of 
character  may  not  be  investigated,  as  well  as  that  of  any 
other  commodity,  when  the  reparation  of  character  is  the 
object  of  the  suit.  In  other  personal  actions,  such  as  false 
imprisonment^  assault  and  battery,  and  the  like,  the  actual 
injury  sustained,  although  not  the  only  rule  by  which 
damages  are  to  be  estimated,  always  constitutes  a  necessary 
ingredient  in  the  question ;  and  it  would  seem  reasonable 
that  the  same  rule  should  apply  in  an  action  of  slander,  as 
in  other  personal  actions.  &  plaintiff  \*  permitted  to  give 
his  good  character  in  evidence  by  way  of  enhancing  the 
damages,  and,  upon  the  principle  of  reciprocity,  the  defend* 
ant  ought  to  be  permitted  to  prove  the  contrary* 

If  we  consider  the  case  upon  authority,  we  are  led  to  the 
same  conclusion.  The  "whole  current  of  American  cases, 
I  may  almost  say,  goes  to  support  this  opinion.  (Larned 
vs.  Buffiaton,  3d.  Massachusetts.  Term  Rep.  546.  Do. 
552.  Kennedy  vs.  Gregory,  1  Binney  90.  Pennington, 
N.  J.  169.  1  Boot  354,  459.  2  Do.  148.)  In  New- York, 
the  Court  was  divided.  Foot  vs.  Tracy,  1  John.  Rep,  46. 
•  But  the  late  Chief  Justice  Kent,  and  the  present  Chief 
Justice  Thomp$ony  thought  such  evidence  ought  to  be 
received. 
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*  These  decisions,  however,  are  thought  to  be  innovations 
on  the  Common  lmv.  But  I  have  not  been  able  to  find  any 
thing  in  the  English  books  to  authorize  such  an  opinion. 
On  the  contrary,  the  same  principle  seems  deducible  from 
all  the  cases  that  I  have  seen  on  the  subject.  The  Com- 
mon Law  is  said  to  be  the  perfection  of  reason.  Nothing 
thertfore  can  be  law  that  is.  inconsistent  with  reason  ;  and 
can  any  thing  be  more  unreasonable,  than,  that  a  person  who 
has  been  guilty  of  every  offence  in  the  catalogue  of  c.rimes> 
(except  that  of  which  he  is  accused,  and  perhaps  of  that, 
though  the  proof  cannot  be  obtained)  should  be  entitled  to 
the  same  damages  in  an  action  of  slander,  as  a  person  of 
the  highest  honor  and  integrity  \  The  limited  sphere  of 
action,  in  which  many  persons  move,  may  screen  them  from, 
the  temptation,  oY  not  afford  an  opportunity,  to  commit 
some  of  the  crimes  for  which  others  are  notorious,  Thus, 
for  instance,  a  person,  destitute  of  every  moral  principle, 
may  never  have  had  the  opportunity  to  commit  perjury* 
Should  such  an  one,  upon  his  first  being  called  upon  to 
give  evidence,  be  accused  of  perjury,  would  it  not  be  per- 
mined  to  show,  that,  from  his  general  bad  character,  he 
might  be  considered  a  fit  instrument  of  any  vice  ?  Is  he  to 
appear  in  Court  without  spot  or  blemish,  merely  because 
he  had  not  beep  before  suspected  of  that  particular  crime? 
It  is  said,  it  would  be  taking  a  person  by  surprise,  thus 
to  permit  an  enquiry  into  his  character.  But  if  the  char- 
acter of  a  witness  who  is  called  upon  in  court  and  com- 
pelled to-give  evidence  without  any  previous  notice,  is  not 
shielded  from  such  an  attack,  how  much  less  ought  a 
party,  who  has  voluntarily  brought  his  character  into  Court, 
claim  such  an  exemption  I  He  commences  with  stating, 
that  he  is  a  person  of  good  name,  fame  and  reputation,  and 
he  ought  to  be  prepared  to  prove  that  allegation.  A  per- 
son is  presumed  to  be  always  prepared  to  defend  Vis  gene- 
ral character,  if  he  has  a  good  one  ;  if  ht  has  not,  it  ought 
to  be  exposed.  I  do  not  mean  to  say  that  evidence  of  a 
particular  defect  in  a  person's  character,  distinct  from  the 
particular  charge  made  against  him)  is  allowable.     As  for 
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instance,  where  a  person  is  accused  of  stealing,  to  prove 
by  way  of  mitigation  that  he  had  committed  murder,  at 
that  he  was  a  drunkard  or  a  gambler  :  But  the  evidence 
must  goto  show,  that  his  character  is  so  had  that  he  might 
■well  be  suspected  of  the  particular,  offl  nee  chargedTand  cc  mid 
Bot  he  injured  by  the  report.  In  an  action  for  a  malicious 
prosecution,  evidence  of  the  general  had  character  of  the 
plaintiff,  may  be  given.     Phillipp's  Evid.  14C. 

In  the  case  of  the  Earl  of  Leceisttr  vs.  Walter,  2d 
Camp.  N.  P.C.  251,  Sir  James  Mansfield,  C.  J.  observes, 
it  has  been  decided  in  several  cases,  that  if  you  do  not  jus- 
tify, you  may  give  any  thing  in  evidence  to  mitigate  the 
damages,  though  not  to  prove  the  truth  of  the  charge,  and 
therefore  evidence  to  prove,  that  plaintiff's  character  was 
as  bad  before  as  after  the  slander,  must  he  admitted.  It  is 
not  pretended  that  such  evidence  is  a  justification.  It 
may  not  always  mitigate,  and  indeed  may  sometimes  ag- 
gravate the  slander;  as  where  a  person  resuscitates  a  stale 
suspicion,  which  had  been  forgotten,  or  removed  by  the 
subsequent  good  conduct  of  the  party.  But  these  are  con- 
siderations for  the  Jury,  when  the  evidence  is  before 
diem. 

2nd.  On  the  second  question,  I  apprehend  there  can  be 
no  doubt.  A  person  may  prove,  in  mitigation  of  damages, 
such  facts  and  circumstances  as  show  a  ground  of  suspi- 
cion, not  amounting  to  actual  proof  of  plaintiff's  guilt. 
Noble  vs.  Fuller,  2  Camp.  N.  Pi  C.  253.  Peake,  3d  Ed. 
XCII.  In  a  case  oicrim.  con.  Lord  Kenyon  went  so  far 
as  to  hold  that  the  notorious,  undisguised  infidelity  of 
the  husband,  was  a  complete  bar  to  the  action  ;  Wyndham 
vs.  Lord  Wycombe,  4  Esp.  N.  P.  C.  16  ;  and  it  certainly 
is  admissible  in  mitigation  of  damages.  Bromly  vs.  Wal- 
lace. Do.  237.  In  the  case  of  Leceister  vs.  Walter, 
above  quoted,  the  defendant  was  allowed  to  show,  that  be- 
fore and  at  the  time  of  the  publication  of  the  supposed 
libel,  the  plaintiff  was  generally  suspected  of  the  crime  im- 
puted to  him,  and  that  his  friends  had  ceased  to  associate 
frith  him  on  that  account. 
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In  every  point  of  view,  I  am  of  opinion,  the  testimony 
wight  to  be  allowed,  and  therefore  a  new  trial  must  he 

granted. 

Justices  Cokockmd  Johnson^  concurred. 

Mr.  Justice  Cheves  dissented,  as  follows  : 

In  this  case,  I  differ  from  the  majority  of  the  Court. 

The  question  is  simply,  shall  the  defendant,  under  the 
pU-a  of  not  guilty,  be  permitted  to  give  the  general  char- 
acter of  the  plaintiff  in  evidence  ?  The  prominent  argu- 
ments, in  support  of  the  affirmative  of  this  question,  are, 

1st.  That  the  pleadings  put  the  character  of  the  plain- 
tiff in  issue. 

2nd.  That  the  foundation  of  damages  is  the  actual  inju- 
ry suffered  by  the  plaintiff,  in  his  character,  and,  that 
where  he  had  m  character  to  lose,  he  can  have  sustained 

no  injury. 

3rd.  That,  as  the  plaintiff  may  give  in  evidence,  Iv* 
rank  and  condition  in  life  in  aggravation,  the  defendant 
may  do  the  same  in  mitigation. 

It  is  believed,  that  all  the  arguments,  in  the  affirmative 
of  this  question,  may  be  brought  under  one  or  other  of 
these  three  heads  ;  which  we  will  now  consider  : 

1st.  It  is  alleged,  that  the  pleadings  put  the  character 
of  the  plaintiff  in  issue ;  now  it  is  not  true,  in  point  of  lawf 
that  the  character  of  the  plaintiff  is  put  in  issue.     Mr. 
Starkie,  in  his  Treatise  on  Slander,  collecting  the  sense  of 
the  authorities  on  this  subject,  says,  "  It  has  been  in  ail 
,;mcs  the  fashion   to  preface  the  legal  enunciation  of  the 
plaintiff's  case    with  a  preliminary    panegyric  upon  his 
r.hara/.*er ;  this  is  superfluous,  since  it  does  not  affect  the 
%'rH  and  essence  of  the  action.     A  man  of  bad  character 
is  not  to  be    represented  as  worse  than  he  really  is,  and 
therefore  is  entitled  to  a  compensation,  to  be  measured  by 
the  excess  of  the  scandal  beyond  what  is  due  to  him. 
(Starkie  on  Slander,  p.  S99.)     "  In  one  instance,  indeedt 
(says  this  author)  it  appears  that  the  plaintiff's  announcing 
himself  to  be  of  good  fame,  tempted  the  defendant  to 
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plead,  that,  at  the  time  of  publishing  the  words,  the  plain- 
tiff was  not  of  good  fame ;  but  the  pica  was  holden  to  be 
bad,  since  it  answered  matter  of  inducement  which  did 
not  require  any  answer/'  {Ibid.  p.  299.)  Mr.  Justice 
Buller,  (in  Janson  vs.  Stewart,  1  T.  Rep.  748/}  *.ays, 
4*  It  is  not  true,  that  thr*  general  character  of  the  plaintiff 
is  put  in  issue ;"  and  a  better  pleader  than  he  never  sat  on 
the  English  bench ;  f  Vide,  also,  1  Chitty  on  Plead.  226, 
364.) 

2nd.  But  it  is  said,  that  the  foundation  of  the  damages 
given  m  actions  of  slander  is  the  actual  injury  suffered  by' 
the  plaintiff  in  his  character.  This  is  not  true.  It  is 
upon  the  presumption  of  loss  ( little  more  than  a  legal  fic- 
tion,) and  not  upon  the  actual  loss,  that  actions  of  slander 
are  principally  founded ;  and  the  experience  of  the  profes- 
sion abundantly  attests  the  fact,  that  the  heaviest  dama- 
ges are  often  given  where  the  slightest  injury  is  sustained* 
Are  not  the  heaviest  damages  given  when  the  slander  is 
uttered  against  unsullied  and  impregnable  character  j 
where  the  malice  of  the  calumniator  has  been  shot,  u  like' 
a  pointless  arrow  from  a  broken  bow  ?"  To  the  tottering 
and  questionable  character,  the  shafts  of  the  slanderer  are 
fatal  and  ruinous.  In  this  case,  the  damage  is  above 
compensation.  Not  only  the  wreck  of  reputation  is  swept 
away,  but  hope  itself,  which  sustains  us  when  "  we  are 
ready  to  perish,"  is  not  allowed  to  cheer  the  sufferer.  In 
such  cases  we  know,  that  the  damages  are  usually  nominal, 
though  the  injury  is  immeasurable  and  intolerable.  Is  it 
not  then  amusing  ourselves  with  a  phantom  when  we  sup- 
pose, that  the  actual  loss  sustained  by  the  sufferer,  is  the 
real  foundation  of  damages  in  actions  of  slander.  There 
must  be  other  and  higher  principles  on  which  they  are 
founded.  Is  it  not  obvious,  that  the  foundation  of  these 
damages  is  to  be  discovered  in  the  general  sanctity  of 
character,  which  is  considered  as  a  shield  not  against 
irreparable  injury  only,  but  against  every  possible  assault 
upon  the  hallowed  blessing  of  a  good  name ;  even  the 

wicked  and  the  worthless  are  allowed  this  protection  :  as 

35 
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the  infidel  was  once  permitted  to  enter  the  christian  Sanc- 
tuary. To  take  any  other  view  of  the  subject,  it  seems 
to  me,  is  to  substitute  the  narrow  fictions  of  technical 
learning,  which '  are  vefy  proper  in  their  place,  for  the 
great  policy  of  the  law.  It  is  true^  that  this  view  of  the 
subject  has  its  limits.  The  guilty  are  not  put  on  a  footing 
of  equality  with  the  innocent.  Incentives  to  virtuous  con- 
duct would  otherwise  be  wanting.  We  are  permitted  to 
abhor,  and  proclaim  our  abhorrence  of  known  and  specific 
guilt.  If  what  we  utter  be  true,  we  are  permitted  to 
justify  ft.  But  because  A.  has  been  guilty  of  veniable  acts 
of  immorality,  we  are  not  permitted  falsely  and  maliciously 
to  accuse  him  of  the  crime  of  theft  or  murder,  and  to 
excuse  ourselves  under  the  evidence  that  he  is  a  man  of 
general  bad  character,  and  therefore  has  suffered  less  than 
a  man  of  pure  and  unimpeachable  character  would  have 
done.  For  the  question  is,  shall  the  false  and  malicious 
slanderer  protect  himself  under  the  bad  character  of  the 
person  whom  he  has  injured  ?  The  established  and 
unquestioned  rules  of  evidence  have  provided  amply, 
without  this  rule,  for  the  defence  of  all,  but  the  false  and 
malicious  slanderer.     Thus  the  defendant  is  permitted : 

1st.  To  justify  and  prove  the  truth  of  what  he  has  said* 

2nd.  If  he  has  heard  the  slander  from  a  third  person, 
and,  when  he  has  repeated  it,  has  mentioned  his  authority, 
he  is  excused. 

3rd.  He  is  at  liberty  to  give  in  evidence,  in  mitigation 
of  damages,  any  reports  or  suspicions  which  may  have 
been  in  circulation  concerning  the  plaintiff,  whether  true 
6r  false ;  and  all  other  facts  and  circumstances  which  have 
any  relation  to  the  specific  slander,  and  which  are  cakiv 
lated  to  show,  that  he  uttered  the  words  charged  innocently. 

He  is  only  not  permitted  to  say  before  a'  tribunal  of 
justice,*  u  I  did  utter  the  slanderous  words  charged ;  they 
are  not  true ;  I  never  heard  it  suggested  by  human  tongue, 
that  the  plaintiff  was  guilty  of  the  crime  they  express  ; 
the  charge  arose  in  the  wantonness  of  my  imagination,  and 
was  uttered  in  the  maliciousness  of  my  heart;  but  I  am 
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tot  liable  to  damages,  or  to  considerable  damages;  because 
the  plaintiff  is  not  a  man  of  general  good  character."     Is 
such  a  defendant  entitled  to  any  mitigation  of  damages  ? 
Ought  he  not  to  be  subjected  to  heavier  penalties  for  thus 
oppressing  the  fallen,    perhaps  the  broken-hearted   and 
repentant  and  reforming  offender,  than  if  he  had,  with 
equal  malice,  but  with  less  meanness,  attacked  the  highest 
and  most  irreproachable  man  in  the  community  ?  I  should  " 
say  he  ought*     But  if  the  admissibility  of  this  evidence 
were  clear,  according  to  analogy  and-theory,  it  ought  to  be 
rejected  in  practice  from  its  immateriality  to  a  fair  de* 
fence,  and  from  the  abuses  of  which  it  will  be  susceptible. 
It  is  immaterial,  because  as  far  as  such  a  cause  should 
operate,  it  has  Us  full  influence,  and  too  much,  through  the  ~ 
knowledge  of  the  Jury,   who  try  the  cause,    who  will 
how  the  character  of  the  plaintiff  as  well,  generally,  as 
the  witnesses  who  may  be  called  to  depose  to  it,  and  who 
(happily)  are  much  more  impartially  selected.     Of  the . 
character  of  the  plaintiff,  in  a  case  like  this,  a  Jury  can 
rarely  be  ignorant.    The  common  evil  is,  that  they  know 
the  parties  too  well.     The  case  is  npt  analogous  to  the  case 
of  witnesses,  who  are  frequently  drawn  from  a  distance, 
while  suitors  are,  generally,  residents  of  the  place  where 
the  trial  is  had*    It  is  susceptible  of  $he  greatest  abuses. 
The  person,  not  of  unblemished  reputation,  must  suffer 
every  calumny  that  the  tongue  can  utter,  in  silence ;  for  if 
he  seek  redress  against  any  specific  slander,  he  must  suf- 
fer the  defects  of  his  character  to  be  exhibited  and  pro- 
claimed in  a  Court  of  Justice,  by  as  many  witnesses  as  the 
fears  or  malice  of  the  defendant  may  choose  to  calk     A 
man  labouring  under  a  neighbourhood  calumny,  though 
perfectly  innocent,  must  be  the  victim  of  every  specific 
slander  that  may  be  uttered  against  him.    He  dare  not 
enter  the  portals  of  a  Court  of  Justice,  or  he  will  be  doom* 
edto  eternal  infamy  by  a  thousand  tongues.     It  furnishes 
the  very  means  by  which  the  most  frequent  and  often  the 
most  malicious  slanders  are  circulated.     By  the  uttering  of 
general  accusations,  opinions  and  suspicions*  and  naming 
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no  particular  accusation,  all  responsibility  is  avoided.     It 
is,   practically,  the  very   worst    test  of  good   character. 
We   see,   daily,  in  the  investigation  of  the  character  of 
witnesses,  an 'equal  number  of  persons  called  up  on  each 
side,  one  half  swearing,  that  a  particular  witness  is  wor- 
thy of  belief,  and  the  other  half  declaring,  with  equal  con- 
fidence, that  he  is  not.    And  I  appeal  to  the  experience 
of  those  who  have  witnessed  these  examinations,  whether 
it  does  not    often  happen,    that  honest  men  and    men 
of  truth,  are  rendered  infamous,  and  men  without  charac- 
ter and  without  truth,  established  in  reputation,  as  far  as 
cuch  testimony  can  produce  such  effects  ?    I  may  fairly 
enumerate  among  the  evils  of  which  such  testimony  will 
be  susceptible,  (unless  some  great  good  were  to  be  gained 
by  it,)  the  great  loss  of  time,  in  the  examination  of  many 
witnesses,  and  the  ruinous  expenses  to  suitors.     I  have 
considered  this  question  on  principle,  and  not  by  reference 
to  authorities,  "because  the  authorities  by  which  we  are 
bound,  and  those  to  which  We  usually  resort,  do  not  touch 
it.     The  only  case  in  the  books  that  I  have  been  able  to 
discover,  which   supports  the.  admissibility  of  this  evi- 
dence, is  Wolcott  vsf  Hall,  (6  Mass.  Rep.)  and  the  point 
is  not  there  decided,  though  it  is  stated  to  be  the  law  in 
the  opinion  of  the  Court.     The  case  of  Larned  vs.  Buffin- 
ton,  (3  Mass.  Rep.  546,)  does  not,  as  I  conceive,  touch 
the  point ;  it  only  determines  that  the  rank  and  condition 
of  the  plaintiff  may  be  given  in  evidence,  in  mitigation  of 
damages ;  a  point,  which  we  will  consider  hereafter.     In 
the  case  of  Foot  vs.  Tracey,  (1  John.  Rep.  46,)  the  Court 
was  divided.     The  English  cases  certainly  do  not  estab- 
lish the  admissibility  of  the  plaintiff's  general  character. 
They  go  no  farther  than  to  admit  particular  facts  and  cir- 
cumstances, in  relation  to  the  specific  slander,  short  of 
justification;  even  this  indulgence  has  been  established 
by  no  solemn  decision  ;  but  the  uniform  practice   at  Nisi 
Prhis  has  established  the  law  to  that  extent.      The  wis- 
dom of  going  even  so  far  has  been  seriously  doubted  by 
very  high  authority,  in  the  English  Courts.      In  the  case 
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of  the  Earl  of  Leceiater  vs.  Walter,  (2  Campbell's  Rep. 
251,)  the  defendant  offered  to  prove,  that  it  had  been 
suspected  and  rumoured,  that  the  plaintiff  had  been  guilty 
ef  the  offence  alleged  in  the  slanderous  words.  Best  ob- 
jected to  the  evidence,  and  said,  that  u  if  this  was  the  law 
in  slander,  no  plaintiff  ought  to  come  into  Court,  since  a 
malicious  and  artful'  defendant  might  invariably  ruin  his 
character,  by  shaping  the  defence  a  little  short  of  a  justi- 
fication." And  Sir  James  Mansfield^  Chief  Justice,  said, 
u  In  point  of  reasoning,  I  could  never  answer  to  my  own 
satisfaction,  the  arguments  urg^d  by  my  brother  Best" 
How  much  more  strongly  do  those  arguments  forbid  the 
reception  of  the  testimony  proposed  in  this  case  ?  There  is 
an  old  Nisi  i?riu$  case,  Dennis  vs.  Pawling,  (12  Viner  159,) 
in  which  it  is  said,  the  Judge  (Baron  Price)  would  not 
allow  u  any  particular  credit  to  be  given  of  the  plaintiff," 
but  if  the  defendant  had  a  mind  to  examine  to  this,  the 
question  must  he  asked  in  general"  It  is  not  very  clear, 
what  is  meant:  by  these  "words.  If  they  mean  that  the 
plaintiff's  character  can  be  given  in  evidence,  they  .have 
never  been  recognize  d^  in  any  subsequent  case,  though 
that  case  is  upwards  of  one  hundred  year9  old. 

3d.  The  last  general  ground,  on  which  it  is  supposed 
this  evidence  ought  to  be  received,  is,  that  as  the  plaintiff 
is  permitted  to  give  in  evidence  his  rank  and  condition  in 
life  in  aggravation  of  damages,  the  defendant  should  be 
permitted  to  do  the  same  in  mitigation  of  damages ;  this 
is  the  point  decided  in  Lamed  vs.  Buffinton,  3  Mas.  Rep. 
546.  But  I  cannot  imagine  that  the  rank  and  condition 
in  life  of  a  man,  involves  his  bad  or  good  character  in  a 
moral  point  of  view.  These  terms  refer  to  a  high  or  low 
station  in  life,  to  riches  and  poverty,  to  occupation  and  pro- 
fession, and  not  to  moral  character,  I  believe  the  emi- 
nent character  for  morality  of  a  plaintiff  was  never  given 
in  evidence  to  enhance  damages  in  an  action  of  this  nature ; 
and  I  think  if  they  offered  it,  it  ought  to  be  rejected  as 
irrelevant.  Indeed  this  evidence  of  the  rank  and  con- 
dition in   life  of  the  plaintiff,  in  the  sense   of  the  terms 
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which  I  suppose  to  be  their  true  meaning,  is  very  uncon- 
genial with  our  political  institutions.  Rank  and  condition  in 
life  merely,  should  perhaps,  neither  increase  nor  diminish 
the  damages  in  an  action  of  slander  under  this  govern- 
ment. On  the  whole,  I'am  clearly  and  decidedly  of  opini- 
on, that  the  evidence  is  inadmissible,  and  that  a  new  trial 
ought  not  to  be  granted. 

Mr.  Justice  Gantt  concurred  with  Mr.  Justice  Cheves. 

Gunnings  for  the  motion. 
Clarke,  solicitor,  contra. 

fa.  J  12  Vin.  Abr.  159,  pi.  16.  Swift's  Evidence,  140.  Wolcott  v* 
Hall,  6  Mass.  T.  H.  514.     Contra,  2  Tyler's  Rep.  174. 

fb. J  ■  vs.  Mellor,  1  Maule  &  Selwyn,  284.     Staifcie  on  libel 

459.  R. 


John  Bell,  ads.  Dempsey  Graham. 

■ 

Disturbing  a  Religious  Assembly,  during1  worship,  is  indictable. 
Under  the  Act  of  1740,  the  Patrol  have  no  authority  to  correct  slavey 

if  in  company  with  a  white  person. 
To  authorize  the  Patrol  to  disperse  assemblies  and  congregations  of 

slaves,  (according  to  the  act  of  1800)  the  place  of  meeting  must  be 

private  or  confined,  or  the  meeting  itself  in  the  night  time. 
In  an  action  for  a  malicious  prosecution,  both,  matice  and  want  of  proba- 

ble  cause  must  appear. 
Malice  may  be  inferred  from  the  want  of  probable  cause  ;  but  the  pre- 

sumption  of  malice,  arising  from  the  -want  of  probable  cause,  may  be 

rebutted  by  other  circumstances. 

JL  RIED  before  Mr.  Justice  Johnson^  at  Winnsbo- 
rougb,  Fall  Term,  1818. 

This  was  an  action  for  a  malicious  prosecution  ;  on  the 
trial  of  which  the  following  circumstances  were  detailed  in 
evidence.  Some  years  ago,  a  Methodist  Society  had  es- 
tablished a  Church  at  Shady  Grove,  in  the  vicinity  of  Col. 
Peay,  of  Fairfield,  at  which  they  had  stated  and  regular 
meetings  which  were  generally  and  numerously  attended 
by  the  black  population  of  the  neighbourhood,  as  well  as 
the  white*       For  some  time  preceding  the  occurrence 
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Which  gave  rise  to  this  action,  the  patrol,  or  persons  as- 
suming that  character,  had  frequently  come  to  this  place  on 
the  days  of  worship,  for  the  purpose  of  exercising  their 
office  on  the  slaves  that  were  without  passes,  and  on  some 
occasions,  conducted  themselves  in  such  a  manner  as  to 
produce  the  greatest  disturbance  and  commotion  during 
public  worship ;  in  consequence  of  which  the  regular  trav- 
elling preachers  had  refused  to  attend  it,  and  it  was  left  in 
the  charge  of  the  defendant,  the  class  leader,  who  con- 
tinued the  regular  meetings.  At  one  of  these  meetings, 
the  plaintiff,  who  was  then  acting  under  a  regular  author- 
ity from  the  captain  of  the  militia,  within  whose  beat  the 
meeting  house  was  situated,  came  with  a  party  of  three  or. 
four  to  the  house  in  the  time  of  service,  some  or  all  of 
them  having  hickory  switches,  the  usual  instruments  with 
which  they  executed  their  commission.  On  their  ap- 
proach, the  blacks  began  to  seek  their  safety  by  flight*— 
they  caught  and  whipt  one,  at  a  little  distance  from  the 
meeting  house.  They  also  caught  several  others  near  the 
house,  whom  they  threatened,  and  were  preparing  to  whip, 
but  dismissed,  on  the  entreaties  of  the  defendant  and  the 
tears  of  a  lady  who  interceded  for  them. 

It  was  impossible  to  ascertain  from  the  evidence, 
whether  the  congregation,  which  consisted  of  thirty  or 
forty  persons,  were,  constituted  of  a  majority  of  blacks  or 
whites.  Some  of  the  witnesses  being  of  opinion  that  a 
majority  were  blacks,  and  others,  that  there  was  a  greater 
number  of  whites,  and  neither  giving  any  data,  by  which 
a  calculation  could  be  made. 

The  defendant,  being  advised  that  a  prosecution  at  the 
suit  of  the  state' would  lie  against  the  plaintiff  for  this  dis- 
turbance in  their  worship,  and  beiijg  urged  to  it  by  many 
of  the  most  respectable  members  of  the  congregation,  re- 
luctantly consented  to  become  the  informer,  and  made  an 
information  before  Mr.  Justice  Brown,  a  magistrate  of  the 
district,  in  which  he  charged  that  the  plaintiff  and  others, 
named  in  the  information,  came  to  the  meeting  house 
above  mentioned,  ori  the  Lord's  day,  "  when  a  religious 
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society  had  met  for  the  purpose  of  public  worship,  armed 
with  hickory  s,  and  were  the  cause  of  great  disturbance  and 
confusion  in  the  time  of  worship  in  the  society,  and  he  be- 
lieved whipped,  near  the  meeting  house,  one  or  more  ne- 
groes whom  they  ran  from  it.'1 

The  magistrate  took  time  to  consider  of  this  application, 
and  after  deliberating  thereon,  issued  his  warrant  to  bring 
the  plaintiff  before  him  on  this  charge.  On  the  plaintiff  *£ 
being  arrested  and  brought  before  him,  he  declined  giving 
security  to  appear  at  the  Court  of  Sessions  to  answer  to  the 
charge,  notwithstanding,  from  his  respectability  and  stand- 
ing in  the  neighbourhood,  there  could  be  no  doubt  that  he 
might  have  got  security,  if  he  had  chosen  to  do  so ;  and 
notwithstanding,  also,  that  the  magistrate  offered  for  the 
present  to  .take  his  own  recognizance,  if  he  would  give  se- 
curity at  some  convenient  time ;  he  was  therefore  com- 
mitted to  gaol,  where  he  was  detained  a  very  short  period  < 
and  then  gave  bail. 

An  indictment  was  preferred  against  the  plaintiff  on  this 
charge,  but  the  Grand  Jury  rejected  the  bill,  and  he  there- 
fore brought  this  action. 

The  Jury,  contrary  to  the  opinion  and  express  charge 
of  the  Presiding  Judge,  found  a  verdict  for  the  plaintiff, 
for  $56  25,  and  the  defendant  now  moved  for  a  new  trial, 
on  the  grounds : 

1st,  Because  the  evidence  showed  probable  cause  for  the 
prosecution  against  the  plaintiff. 

2nd.  Because  there  was  no  proof  of  express  malice*  and 
the  presumption  arising  out  of  the  evidence,  was,  that  it 
was  wholly  wanting,  without  wnich  the  action  could  not 
be  maintained. 

3d.  Because  the  verdict  was  contrary  to  the  opinion  of 
the  Presiding  Judge. 

Mr.  Justice  Jchnson   delivered    the  opinion  of  the 
Court.* 

Before  I  enter  into  the  consideration  of  the  points  made 
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tol  this  motion,  it  wrll  be  necessary  to  take  d  general  view 
of  the  circumstances  out  of  which  jhis  case  arose. 

To  worship  God,  after  the  dictates  of  our  consciences,  is 
a  privilege  that  all  men  claim  as  a  birth  right  from 
heaven*  Millions  have  shed  their  blood  in  defence  of  it  1 
and  a  conviction  of  its  justness  has  sustained  the  martyr 
at  the  stake.  But  feeble  indeed,  would  be  the  protection 
Of  our  inestimable  constitution,  which  professes  to  secure 
to  us  this  privilege,  if  a  petty  patrol  officer  was  permitted 
to  mar  and  disturb  our  devotions  at  his  pleasure,  and  with 
impunity.  The  English  Common  Law  held  this  privi- 
lege so  sacred,  that  it  would  not  justify  one  in  striking, 
even  in  his  own  defence,  during  Worship  ;  and  it  is  a  prin- 
ciple so  clear  that  those  who  unlawfully  disturb  the  devo- 
tion of  a  religious  assembly,  by  any  indecency  or  violence, 
may  be  punished  by  indictment,  that  authorities  are  unne- 
cessary to  support  it. 
!»  The  plaintiff,  however,  seeks  security  and  protection  from 

i  the  prosecution  against  him,  and  claims  to  recover  against 

the  defendant  under  the  provisions  of  the  acts  of  the  le- 
gislature provided  for  the  better  government  of  slaves. 
It  is,  therefore,  necessary  to  enquire  whether  these  acts  did 
authorize  his  conduct. 

There  is  no  question  about  the  propriety  of  the  policy 
which  has  been  adopted,  in  a  lorig  series  of  legislation,  in 
relation  to  this  unfortunate  class  of  the  community,  and 
(hat  it  dally  becomes  more  and  more  necessary  to  keep 
them  in  proper  subjection  by  a  strict  enforcement  of  the 
laws  relating  to  them,  and  that  it  is  the  indispensable  duty 
of  the  patrol  to  carry  them  into  execution ;  but  they  are 
not  at  liberty  to  overleap  the  bounds  which  these  laws 
prescribe  to  them,  and,  particularly,  where  such  a  stretch 
of  power /is  productive  of  injury  or  ,  inconvenience  to  the 
worthy  Citizens  of  the  state.  And  although  public  policy 
might  in  cases  of  great  and  urgent  necessity  and  alanh, 
excuse  an  act  of  illegal  violence,  yet,  when  such  a  state  of 
things  does  not  exist,  the  powers  vested  in  the  patrol  are 

ampjiy  sufficient  for  all  the  purposes  intended  by  it. 

36 
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The  act  of  1740,  (2  Brev.  240.    P.  L.  172,)  authorize* 
the  correction  of  any  negro  caught  without  his  owners  plan- 
tation, unless  he  has    a    ticket  from    his  master,   &c. 
(authorizing  his  absence)    a  sealed  letter,   or  a  white 
person  in  company  with  him*     The   patrol  was  not  autho- 
rized by  this  act  to  correct  the  slaves  assembled ;  because 
there  were  white  persons  with'  them.     The   act  of  1800, 
2  Brev.  254.    2  Faust,   351,  provides  that  all  assemblies 
and  congregations  of  slaves,  free  negroes,   mulattoes  and 
mustizoes,  whether  composed  of  all,  or  any  of  those  des- 
criptions of  persons,  and  of  a  proportion  of  white  persons, 
met  in  a  confined  and  secret  place,  or  with  the  gates  of 
doors  bar  red ,  bolted  or  locked,  so  as  to  prevent  free  ingress 
and  egress  to  and  from  the  same,  shall   be  deemed  an  wn- 
lawful  meeting,  and  authorizes  the  civil  and  military  offi- 
cers and  the  patrol  to  do  whatever  may  be  necessary  to  dis* 
perse  them,  and  inflict  on  them  such  reasonable  corporeal 
punishment  as  they  may  think  proper,  not  exceeding  twen- 
ty lashes ;  and  they  are  even  prohibited,  also,  from  meeting 
in  company  with  white  persons  before  the  rising,  and  after 
the  going  down  of  the  sun.   A  subsequent  act,  in  1803,  (2 
Brev.  260,  sec.  126.  2  Faust  505,)  reciting,  that  certain  re- 
ligious societies  had  petitioned  for  a  repeal  of  a  part  of  the 
above  clause,  provides,  that  it  should  not  thereafter  be 
lawful  for  any  person  or  persons  to  break  into  any  place  of 
meeting,  wherein  should  be   assembled   the  members  of 
any  religious  society,  at  any  time  before  nine  o'clock  in  the 
evening,  provided   a  majority  of  -them   should  be  white 
persons;  or  otherwise  to  disturb  their  devotions,  unless  by 
a  ^arrant  from  a  magistrate,  if  one  resides  \vithin  three 
miles. 

Now  the  circumstances,  on  which  an  assem\bly  of  ne- 
groes, by  the  act  of  1800,  are  authorized  to  be  dispersed, 
did  not  exist.  To  authorize  it,  the  place  of  meetrag  must 
be  private  or  confined,  or  the  meeting  itself  in  me  night 
time.  In  the  case  under  consideration,  the  meeting  was 
zt  a  public  meeting  house,  the  doors  of  which  wereV/,rrt> 
and  in  the  midst  of  day. 
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But  it  was  strongly  argued,  on  the  trial  below,  that  the 
act  of  1803,  gave  that  power,  where  a  majority  of  the  con- 
gregation consisted  of  persons  of  colour.  That  act  was 
intended  to  remedy  a  supposed  severity  which  grew  out 
of  the  act  of  1800.  and  was  founded  on  the  well  known 
custom  of  the  Methodist  Society  to  hold  their  class  meet- 
ings with  closed  doors,  on  some  occasions,  after  night;  and 
it  would,  indeed,  be  a  strange  anomaly  in  legislation  to 
legalize  an  evil  which  it  was  their  avowed  intention  to 
prevent.     The  act  itself  warrants  no  such  construction. 

It  follows, therefore,  that  the  prosecution  against  the 
plaintiff,  so  far  from  being  devoid  of  probable  cause,  and 
fraught  with  malice,  was  well  founded ;  and  I  have  no 
hesitation  in  saying  that  the  plaintiff  ought  to  have  been 
ponvicted  if  the  Grand  Jury  had  found  the  bill. 

The   preceding    observations    apply    to  the  two  first 
grounds  of  the  motion;  and   it  is  sufficient  further  .to  .re- 
mark, concerning  them,  that  in  support  of  the  action,  both 
malice  and  want  pf  probable  cause  must  appear ;  and  al- 
though the  former  will  generally  be  implied  from  the  latter \ 
yet,  it  does  not  necessarily  follow ;  and  the  presumption  a- 
rising  from  it,  may  be  rebutted  by  other  circumstances;  and 
I  think  this  case  furnishes  a  happy  illustration  of  the  po* 
sition.     The  congregation  had  suffered  a  series  of  insults 
from  a  particular  class  of  persons,  assuming  to  themselves 
the  right  of  disturbing  their  assemblies,  and  upon  being 
advised  that  they  were  amenable  to  the  laws,  the  plaintiff, 
the   head    of  the  little   flock,  reluctantly     consented   to 
take  upon  himself  the  office  of  prosec.utor;   the  object  of 
which  was  to  shield  them  from  further  molestation.     And 
in  this  spirit,  he  applied  to  a  neighbouring  magistrate,  and 
stated  to  him  the  case  as  it  really  was ;  "  nothing  extenu- 
ating, nor  setting  down  aught  in  malice;"  and  the  magis- 
trate, in  the  best  exercise  of  his  judgment,  was  of  opinion, 
that  it  furnished  sufficient  cause  of  offence  to  authorize  the 
prosecution,  and  therefore  issued  his  warrant.     Even  ad- 
mitting, therefore,  that  there  did  exist  sufficient  evidence 
of  probable  cause,  I  am  clearly  of  opinion,  that  the  prc- 
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sumption  ofmalicey  arising  from  a  want  of  probable  cause% 
is  rebutted  by  the  facts,  going  to  show,  that  nothing  of 
malice  entered  into  the  -prosecution,  on  the  part  of  the 
defendant. 

The  third  ground  is  superceded  by  this  view  of  the  case 
The  motion  is  granted. 
'Justices  Colcoci,  Nott,  Cheves  andGarttt,  concurred. 

Clarke,  solicitor,  for  the  motion. 
Pearson,  contra. 


'••*»••**•••••• i 


John  Cox,  ads.  John  Adams. 

Employing1  an  Overseer  for  a  year  ia  an  entire  contract  for  that  period ; 
and  in  an  action  to  recover  wages,  aa  an  Overseer,  the  plaintiff  is 
entitled  to  recover  the  whole  sum,  where  defendant  had  determine^ 
the  contract. — fa. J 

___ 
.  x  HIS  was  an  action  of  assumpsit  to  recover  Over- 
seer's wages. 

It  was  attempted,  on  the  trial,  to  show,  that  the  plain- 
tiff had  not  fulfilled  his  contract ;  that  he  had  been  negli- 
gent and  unfaithful,  and  withal  had  been  guilty  of  an 
express  violation  of  the  contract  made  by  him,  in  keeping 
hogs,  which,  by  the  contract,  he  was  prohibited  from  doing. 
Verdict  for  plaintiff.     Defendant  moved  for  a  new  trial. 

Mr.  Justice  Gantt  delivered  the  opinion  of  the  Court. 

The  evidence  furnishes  no  ground  of  belief,  that  the 
contract  was  violated  on  the  part  of  the  plaintiff;  on  the 
contrary,  that  he  fulfilled  {he  trust  with  fidelity;  and, 
having  been  turned  off  after  the  crop  had  been  made,  the 
Jury  were  correct  in  allowing  him  the  entire  consideration 
agreed  to  be  paid  for  his  services. 

The  motion  for  a  new  trial  is  therefore  refused. 

Justices  Notty  Cheves  and  Johnson,  concurred* 

Mr.  Justice  Colcock  dissented. 
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SiUiman,  for  the  motion. 
Spann  fc?  Levy,  contra. 

#    fa, J  Clancey  vs.  Robertson,  2  Const.  Bep.  404. 
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Jemuia  Cockrill,  itf  a/,  vs.  Alexander  Calhoun. 

A.  devises  land  to  B.  his  wife,  for  life,  remainder  to  C.  &  D.  C.  con- 
veys his  part  (an  undivided  moiety)  to  E.  whose  heirs  brought  an 
action  for  Partition,  against  D.  without  setting  forth  in  the  declara- 
tion the  particular  estate  to  B.  D.  pleaded,  that  A.  (the'tcsUtor) 
had  devised  the  land  modo  ct  forma  ;  Held,  that  showing  by  the  will 

'  the  creation  of  the  particular  estate,  and  proving  that  the  tenant  for 
life  was  still  alive,  was  a  verification  of  the  plea,  and  available  under 
the  state  of  the  pleadings. 

The  existence  of  a  marriage  is  a  question  for  the  Jury. 
'  A  new  trial  will  not  be  granted  on  the  ground  of  surprise,  when  it  arises 
out  of  the  face  of  a  paper  on  which,  alone,  the  right  of  the  plaintiff 
to  recover  depended. 

XRIED  at  Winnsborough,  Fall  Term,  1818,  before 
$f  r.  Justice  Johnson. 

William  Calhoun,  the  «Mer,  deceased,  by  his  last  will 
and  testament,  duly  executed,  devised  a  tract  of  land  of 
two  hundred  acres  to  his  widow,  Catharine  Calhoun, 
during  her  life  or  widowhood;  remainder  to  his  two  sons, 
William  Calhoun,  the  younger,  and  the  defendant,  to  be 
divided  between  them,  share  and  share  alike.  William, 
Calhoun,  the  son,  conveyed  his  undivided  moiety  to 
Jeremiah  Cockrill,  now  deceased,  and  to  whom  the  plain- 
tiffs were  heirs,  and  the  object  of  this  action  was  to  obtain 
partition  of  the  land  between  the  plaintiffs  and  defendant. 

The  plaintiffs'  declaration  set  out  the  devise,  as  con* 
gained  in  the  Will,  in  relation  to  Williafri  Calhoun,  but 
omitted  to  notice  the  particular  estate  caned  out  for  th? 
widow. 

The  defendant  pleaded,  amongst  other  things :  1st.  That 
(he  testator  had  not  devised  the  land  modo  et  forma,  &c- 
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2nd.  That,  defendant  was  seized  in  his  demesne  as  of  fee ^ 
&c.  on  which,  issues  were  taken. 

It  appeared,  from  the  evidence,  that  Catharine   Cal- 
houn, the  widow,  and  for  whom  the  particular  estate  was 
created,  was  then  living,  and  resided  upon  the  land  ;  and 
upon  the  suggestion  of  the  Court,  that  the  writ  of  parti- 
tion could  not  issue,  until  the  termination  of  the  particu- 
lar estate,  it  appeared,  that  this  provision  of  the  Will 
had  been  overlooked  by  the  council.     It  was,  however, 
attempted  to  be  proved  on  the  part  of  the  plaintiff,  that 
the  previous  estate  was  terminated  by  the  marriage  of  the 
widow;  and  such  witnesses  only  were  called  as  happened 
accidentally  to  be  present.     The  substance  of  the  proof 
was,  that  many  years  ago  the  widow  employed  a  man  by 
the  name  of  M'Connel,  in  the   character  of  an  overseer, 
who  resided  with  her  about  three  years,  and  that,  during 
this  period  a  general  belief  existed  in  the  neighbourhood, 
that  they  were  married,  and  they  were  generally  regarded 
as  man  and  wife ;  and  one  witness  said  they  had  both  told 
him  they  were  married ;  but  at  the  end  of  this  period, 
M'Connel  had  gone  off  and  left  her,  and  was  then  living 
with  another  woman  in  the  character  of  a  wife. 

On  the  part  of  the  defendant,  a  nephew  (the  executor 
of  the  testator)  was  sworn,  who  stated,  that  he  resided  in 
the  immediate  neighbourhood  during  the  residence  of 
M'Connel  there,  and  that,  notwithstanding  the  prevail- 
ing opinion,  he  himself  never  entertained  an  idea  that 
they  were  married,  and  that,  in  all  the  transactions  in 
relation  to  the  estate,  he  consulted  with  her  solely;  nor 
did  M'Connel  set  up  any  claim  to  interfere  in  the  manage- 
ment of  it.  And  another  witness  stated,  that  while  they 
lived  together,  she  desired  him  not  to  call  her  by  the 
name  of  M'Connel,  as  that  was  not  her  name;  and  a 
majority  of  the  witnesses  concurred  in  saying,  that  they 
were  now  of  opinion,  that  they  were  never  married. 

The  case  went  to  the  Jury,  and  they  found  a  verdict 
for  the  defendant.  The  plaintiff  now  moved  for  ane^f 
trial,  on  the  grounds  :  ^ 
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1st.  "Because  there  was  sufficient  evidence  to  establish 
the  marriage  of  the  widow,  which  terminated  the  particu- 
lar estate.        ' 

2nd.  Because  the  plaintiff  was  surprised,  on  a  question 
which  he  was  not  prepared  to  prove,  and  which  had  not 
been  put  in  issue  by  the  pleadings. 

Mr.  Justice  Johnson  delivered  the  opinion  of  the  Court* 

The  first  ground  presents  a  question  that  has  been  so 
often  decided  that  the  subject  is' exhaust*^.  It  was  a 
question  for  the  consideration  of  the  .fury;  and  although 
the  Court  will,  in  its  discretion,  grant  a  new  trial,  in  cases 
where  there  is  a  manifest  preponderance  of  evidence  op- 
posed to  the  verdict;  where  it  is  balanced  they  will  not; 
much  less  when  the  weight  of  evidence  is  with  the  verdict; 
and  on  analyzing  the  evidence  in  this  case,  such,  I  think, 
will  be  found  to  be  the  fact.  The  only  evidence  of  mar- 
riage was  the  general  opinion,  arising  from  their  living 
together,  unaided  by  any  positive  proof  of  cohabitation, 
and  her  stating  in  one  instance,  that  they  were  married  ; 
opposed  to  this,  was  her  disowning  the  name  of  M'Con- 
mel,  his  not  taking  upon  himself  the  settlement  of  the 
estate  of  her  deceased  husband,  and  his  finally  leaving 
her,  and  living  with  another  in  the  character  of  a  wife, 
and  the  general  opinion,  (arising  out  of  the  knowledge  of 
the  whole  circumstances)  that  they  were  not  married;  and 
the  provisions  of  the  Will  itself,  might  have  furnished  the 
strongest  inducements  to  an  intercourse  unhallowed  by  the 
bands  of  matrimony. 

The  second  ground  presents  two  distinct  questions, 
which  may  be  conveniently  considered  separately  : 

1st.  Whether  the  question,  as  to  the  particular  estate, 
was  put  in  issue  by  the  pleadings  ? 

2nd.  Whether  the  surprise,  of  which  the  plaintiffs  com- 
plain, entitled  them  to  a  new  trial  ? 

1st.  At  the  trial  below%  nothing  was  said  about  the 
state  of  the  pleadings,  and  no  objection  was  made  to  the 
evidence  on  account  of  its  not  being  in  relation  to  the  issue ; 
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2md  I  think  it  worthy  of  consideration^  whether,  if  a  par* 
ty  permits  evidence  to  go  to  a  Jury  on  a  question  growing 
out  of  the  case,  but  which  is  not  put  in  issue  by  the  plead- 
ing*  he  is  not  concluded  by  it*  I  agree,  that  where  the 
evidence  is  exceptionable  on  account  of  its  character,  as 
if  parol  evidence  is  admitted  where  it  should  have  been 
by  deed,  that  it  might  furnish  sufficient  reasons  for  a  new- 
trial;  because  the  Court  must  of  necessity  see  its  impro- 
priety, and  may  guard  against  it;  but  when  evidence  unex- 
ceptionable infitself,  and  only  inadmissible  on  account  of 
its  irrelevancy  to  the  particular  issue,  the  party  ought  to 
make  the  objection  when  it  is  offered ;  for  if  it  is  allowed 
to  be  excepted  to,  for  the  first  time,  on  a  motion  fof  a  new 
.  trial,  they  must  be  granted  ad  infinitum  if  the  party 
thinks  proper  to  set  quiet  and  permit  the  evidence  to  go 
to  the  Jury;  unless  it  be  the  duty  of  the  Presiding  Judge 
to  examine  into'the  pleadings  in  every  case  which  conies 
before  him,  a  labour  intolerable  in  itself  and  productive 
of  an  inconvenience  equally  oppressive  .to  the  Bench  and 
the  Bar. 

It  is  stfso  well  known,  that  a  practice,  founded  on  a 
mistaken  notion  of  liberality  and  much  to  be  deprecated, 
has  grown  into  common  use  in  many  parts  of  the  state, 
of  trying  causes  without  any  formal  issue ;  and  in  fact, 
with  nothing  more  than  the  term  used  to  express  the  char- 
acter of  the  plea  endorsed  on  the  declaration.  If,  under 
such  proceedings  as  these,  a  party  was  permitted  to  avail 
himself  of  an  objection  to  the  admissibility  of  evidence, 
as  irrelevant  to  the  issue,  on  a  motion  for  a  new  trial,  the 
Court  and  the  opposite  party,  would  be  always  at  the 
mercy  of  the  mover.  It  is  not  however  necessary  to 
decide  this  question  here,  as,  in  my  view  of  the  subject* 
the  question  was  put  in  issue  by  the  pleadings* 

The  object  of  proceeding  in  partition  is  to  obtain  par- 
tition and  possession  of  the  lands,  and  the  writ  authorizes 
fthe  commissioners  to  make  it  according  to  the  respective 
interest  of  the  parties,  and  to  invest  them  with  the  actual 
possession  of  their  respective  portions,  whatever  there • 
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fore  goes  to  deny  the  plaintiff's  title  or  his  right  of  po$" 
session,  puts  it  in  issue.  The  plaintiffs  declare  for  an 
estate  in  the  testator,  William  Calhoun,  the  elder,  and  . 
set  out  (in  their  declaration)  a  devise  to  William  Calhoun, 
under  whom  they  claim.  The  defendant  traverses  the 
devise  modo  et  forma  in  one  plea,  and  in  another  states  a*  . 
tide  in  himself.  These  pleas,  although  not  perhaps  the 
most  strictly  regular,  do,  in  effect,  traverse  the  plaintiffs' 
title*  and  their  right  of  possession ;  and  if  either  of  them 
is  verified,  he  was  entitled  to  recover.  On  these  issues 
the  evidence  was  not  that  the  testator  devised  modo  et 
f»rmaj  but  the  same  clause  in  the  Will,  incumbered  this 
right  with  an  estate  for  the  life  or  widowhood  of  the 
widow,  and  from  their  own  showing,  they  were  not  enti- 
tled to  the  possession  until  it  was  terminated. 

2nd*  There  may  be  cases  where  the  court  would  grant 
new  trials  on  the  ground  of  surprise  alone ;  but  it  must 
arise  out  of  facts,  which  are  in  their  nature  calculated  to 
produce  that  effect,  and  against  which  a  party  could  not  be 
reasonably  expected  to  be  prepared.  But  that  can  never 
be  the  case  when  it  arises  out  of  the  face  of  a  paper  on 
which  alone  the  right  of  the  party  to  recover  depends. 
To  grant  a  new  trial  on  such  grounds,  would  be  to  do"  so 
at  the  will  of  the  party,  until  they  were  weary  of  litigation. 

The  motion  must  therefore  be  dismissed. 

Justices  Colcock,  Nott  and  Gantt,  concurred. 

Mr.  Justice  Cheves  : 

I  doubt  Whether  this  testimony  could  avail  the  defend- 
ftat,  under  the  state  of  the  pleadings. 

i 

% 

.    Clarke,  solicitor,  for  the  motion. 
Pearson,  contra. 
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Needham  Davis  vs.  Jakes  Davis. 

--Any  Words  spoken  of  a  person  in  relation  to  his  trade  or  profession, 
Which  tend  to  impair  his  credit,  or  which  Charge  him  with  fraud  op 
indirect  de+Hng,  at*  actionable. 

To  say  of  a  merchant,  "  Yon  have  got  my  money  on  your  shelves ;  yoii 
are  a  damned  rogue,"  is  actionable,  if  spoken  in  reference  to  hie  occu- 
pation. 

it  it  appear  from  the  -words  ihemeetvee,  that  they  were  published  in 
relation  to  the  plaintiff's  trade  or  profeeeien,  an  averment  that  there 
was  a  coihqviwn  concerning  fail  trade  or  profession,  is  unnecessary. 

JL  HIS  Was  an  action  of  Slander ;  tried  before  Mr.  Jus- 
tice Cokock,  at  Columbia* 

The  fifth  count  in  the  declaration,  charged  the  words  to 
have  been  spoken  of  the  {plaintiff  as  a  merchant,  via  -: 
H  You  have  got  my  money  upon  your  shelves,  you  are  a 
damned  rogue." 

The  defendant  moved  for  a  non-suit,  on  the  ground, 
that  the  words  were  not  actionable*  which  wfts  granted  by 
the  Presiding  Judge. 

A  motion  was  now  made  to  set  aside*  the  non-suit,  on 
the  ground : 

That  the  wdrds  are  actionable. 

Mr.  Justice  Gantt  delivered  the  opinion  of  the  Court* 
The  law  is  clear,  that  words,  not  actionable  in  the  case 
of  a  common  person,  may'  become  so,  when  spoken  of 
another,  in  relation  to  the  office  he  fills  or  the  trade 
or  profession  which  he  carries  on.  Thus  to  say  of  a 
person  in  a  judicial  office,  "  he  is  but  a  half  eared 
Justice;  he  will  hear  but  one  side,**  Masham  vs.  Bridges, 
Cro.  Car.  223 ;  of  a  person  in  an  office  of  trust ;  "  that 
he  is  a  corrupt  man,"  Moor  vs.  Foster,  Cro*  Jac.  65 ; 
of  a  clergyman,  "  he  preacheth  nothing  but  lies  and  mal- 
ice in  the  pulpit,"  3  Lev.  IT.  1  Com.  Dig.  257 ;  of  a  phy- 
sician, "  he  is  no  scholar,"  1  RolL  Abr.  54 ;'  of  a  lawyer, 
"  he  has  no  more  law  than  Mr.  C's  bull ;"  of  a  lime-burn- 
er,  "he  is  a  cheating  knave,"  1  Lev.  115;  of  a  trades* 


November  Term.  £9  i 

many  u  be  is  a  pitiful  fellow  and  not  able  to  pay  his  debts," 
1  T.  Raymond  184;  of  any  person  who  seeks  his  living 
by  buying  and  selling,  "  he  is  a  cbrrupt  knave  and  not 
worth  three  half  pence ;"  all  these  have  been  held  to  be 
actionable  words,  From  whence  it  may  fairly  be  inferred; 
that  any  words,  spoken  of  a  person  in  relation  to  his 
trade  or  profession,  which  lead  to  impair  his  credit,  or 
charge  him  with  fraud  or  indirect  dealing  in  his  line  of 
business,  are  actionable. 

The  general  rule  is,  that  words  are  to  be  construed 
according  to  their  obvious  nieaning  and  usual  acceptation; 
and  it  is  said,  that  this  mode  of  construction  must  be 
adopted  and  applied  as  well  to  slanderous  words  spoken 
of  a  man  having  a  trade  or  profession,  with  .reference  to 
his  vocation,  as  to  words  that  relate  to  his  private  charac- 
ter only;  Backus  ys*  Richardson,  (5  Johnson'*  Rep*  484*) 

The  declaration  in  this  case  contains  no  averment  .that, 
at  the  time  of  publishing  the  words,  there  was  a  colloquium 
concerning  die  plaintiff's  trade*  Generally  spfcak.ing,  thjs 
is  essential;  but  if  it  appear  from  the  words  themselves, 
that  they  were  published  in  relation  to  the  trade  or  profes* 
sion,  then  such  averment  is  unnecessary ;  6  Bac*  Abr. 
348,  Wils's.  Ed.  Salkeld  694-  Now  let  us  apply  this 
reasoning  to  the  case  before  us.  The  plaintiff  was  acting 
in  the  capacity  and  character  of  a  merchant,  and  gaining  a 
support  by  buying  and  selling  goods*  <  The  defendant  said 
to  him,  "  you  have  got  my  money  upqn  your  shelves ;  you 
are  a  damned  rogue*"  What  are  the  obvious  import  and 
meaning  of  the  words  ?  Do  they  not  imply  most  clearly 
an  act  of  fraud,  if  not.  a  more  flagrant  act  of  dishonesty, 
committed  by  the  plaintiff,  in  regard  to  the  procurement 
of  his  stock  of  goods  ?  If  they  were  intended  to  show 
merely,  that  it  was  through  the  instrumentality  of  the 
defendant,  that  the  plaintiff  had  been  enabled  to  fill  his 
shelves,  or  in  other  words,  as  I  understood  them,  to  com- 
mence the  business  of  a  niercfyant,  then  it  is  not  to  be  pre- 
sumed, that  the  words  "d — -d  rogue,"  would  have  been 
superadded ;  those  words  are  pointers  to  the* expression. 
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The  former  shows  the  malicious  intent,  whilst  the  lattey 
designates  the  mercantile  character  of  the  person  address- 
ed ;  and  altogether  clearly  show,  that  the  defendant  in- 
tended to  charge  the  plaintiff  with  dishonesty,  in  the  very 
commencement  of  his  professional  career.     They  are  lev- 
elled at  the  vocation  of  the  plaintiff  as  a  merchant.    The 
Words  are  calculated  to  lessen  the  respect  and  confidence 
of  the  community  in  the  person  of  whom  they  are  spoken* 
It  is  in  fact  saying,  "  he  could  be  capable  of  establishing 
himself  by  dishonest  means  in  the  commencement  of  his 
profession,  and  will  not  be  too  good  to  practise  trick  and 
design  in  carrying  it  on.     Those  who  might  otherwise 
have  been  his  customers,  betake  themselves  to  the  dealer 
of  fair  reputation,  the  man  whose  character  is  above  sus- 
picion ;   he  meets  with  encouragement,  whilst  the  other  is 
left  to  suffer  all  the  evil  consequences  resulting  from  a 
tarnished  and  sullied  reputation.     It  is  the  law  alone,  its 
justice,  and  humanity,  and  the  integrity  of  a  Jury,  which 
can  repair  the  wrong  done,  and  reinstate  the  character 
of  the  injured  individual  in  the  estimation  of  those  around 
him. 

Upon  the  whole,  I  am  of  opinion,  that  the  words  are 
actionable,  that  the  non-suit  should  be  set  aside,  and  a 
new  trial  granted.  - 

Justices  Nottj  Cheves  and  John8ony  concurred. 

Gregg,  for  the  motion. 
Stark,  solicitor,  contra. 


Edward  Davis  vs.  Caleb  Hall. 

Where  a  Father  has  been  a  citizen  of  the  United  States,  his  Son  is  en- 
titled to  the  privileges  of  citizenship,  although  born  -without  the  Em- 
its of  the  United  States :  AUter  of  the  child  of  a  citizen  mother  by  au 
alien  father. 


x 


HIS  action  was  brought  to  try  the  title  to  a  tract  of 
land  lying  in  Pendleton  district,  which  had  been  granted 
to  Edward  Wilkinson. 
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The  grantee  was  a  ckizen  of  the  United  States,  and 
some  years  before  his  death,  had  gone  to  reside  among  the 
Cherokee  nation  of  Indians,  where  he  died  intestate. 
The  plaintiff's  title  to  the  land  was  by  deed  from  the 
mother,  brother  and  sisters  of  the  grantee,  in  whom  he 
supposed  the  legal  estate  had  vested  on  the  death  of  the 
grantee.  The  defendant  admitted  the  title  as  thus  de- 
rived, and  the  plaintiff  here  rested  his  case. 

On  the  part  of  the  defendant,  it  was  satisfactorily  pro- 
ven, that  Edward  Wilkinson,  the  grantee,  had  intermar- 
ried with  an  Indian  woman,  by  the  name  of  Cootee,  of  the 
Cherokee  tribe,  by  whom  he  had  two  children ;  that  one 
of  them  died  in  the  lifetime  of  the  father,  the  other  survi- 
ved him  and  is  yet  living.  The  only  doubt  in  this  c&se 
-was,  whether  this  child  was  capable  of  faking  the  land  in 
question  by  descent  from  the  father. 

On  the  part  of  the  plaintiff,  it  was  contended,  that  this 
child  was  an  alien,  and  consequently  was  rendered  inca- 
pable of  taking  by  descent  from  the  father. 

Mr.  Justice  Gantty  who  presided,  overruled  the  objec- 
tion, and  a  verdict  was  found  for  the  defendant. 

The  case  was  brought  up,  on  a  motion  for  a  new  trial,  on 
the  ground  of  misdirection,  on  the  part  of  the  Presiding 
Judge. 

Mr.  Justice  Gantt  delivered  the  opinion  of  the  Court. 

It  has  been  ably  contended,  by  the  counsel  for  the  plain- 
tiff, that  the  child  of  the  grantee,  born  in  the  Cherokee 
nation,  is  an  alien,  and  as  such  is  incapable  of  inheriting 
the  land  in  question,  by  descent  from  the  father,  Edward 
Wilkinson. 

The  power  of  passing  laws  on  the  subject  of  naturaliza- 
tion exclusively  appertains  to  the  general  government; 
and  without  admitting  the  correctness  of  the  position,  that 
a  person  born  within  the  limits  of  a  territory  occupied  and 
claimed  by  a  nation  of  American  Indians,  is  an  alien,  it 
remains  to  be  seen  whether  this  case  has  been  specifically 
provided  for  by  an  Act  of  Congress,  and  the  rights  of  the 
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child  thereby  secured.  By  an  act  passed  on  the  14th 
April,  1802,  it  is  declared,  that  "  the  children  of  persons 
who  now  are  or  have  been  citizens  of  the  United  States, 
shall,  though  born  out  of  the  limits  and  jurisdiction  of  the 
United  States,  be  considered  as  citizens  of  the  United 
States/9  In  the  construction  of  this  clause,  the  Court 
entertain  no  doubt  but  that  the  child  of  the  grantee  is  capa- 
ble of  taking,  by  descent,  the  land  in  question,  though  the 
place  of  birth  were  without  the  jurisdiction  or  limits  of 
the  United  States.  The  proviso,  in  the  act  which  immey 
diately  follows  the  above  quoted  clause,  shows  most  em- 
phatically, that  the  word  u  persons"  therein  mentioned 
was  not  intended  to  exclude  the  right  of  such  children, 
unless  both  father  and  mother  were  or  had  been  citizens 
of  the  United  States,  but  that,  if  the  father  alone  was  so, 
or  had  been,  the  children  could  inherit. '  The  words  of  the 
proviso  are,  "  Provided,  that  the  right  of  citizenship  shall 
not  descend  to  persons  whose  fathers  have  never  resided 
within  the  United  States."  Now,  although  it  is  apparent/ 
that  the  child  or  children  of  a  citizen  mother,  by  an  alien 
father,  cannot  inherit,  yet,  the  converse  of  the  rule  is  ex- 
pressly admitted  by  the  proviso,  viz :  that  where  the 
father  has  thus  resided,  the  child  or  children  may  inherit. 
As  therefore  Edward  Wilkinson,  the  grantee,  was  a  citi- 
zen of  the  United  States,  and  had  resided  within  the  same, 
his  child  born  in  the  Cherokee  nation  of  Indians,  whe- 
ther that  place  be  within  the  jurisdiction  or  limits  of  the 
United  States  or  not,  is  capable  of  taking  by  descent  the 
land  in  question ;  and  on  this  view  of  the  case  the  Court 
are  of  opinion,  that  the  motion  for  a  new  trial  must  fa,ih 
Justices  Nott)  Cheves  and  jfohnsony  concurred. 

M'Duffle  £s?  Bowie^  for  the  motion, 
Whitfield^  contra. 
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William  Edgings,  Indorsee,  vs.  Jomf  S.  Glascock. 

4  return  of  nulla  bona,  on  *fi.fa.  U  not  evidence  of  insolvency,  nor  of 
incapacity  to  pay. 

SUMMARY  PROCESS,  on  a  note  for  850.  Tried  at 
Edgefield  court  house,  Fall  Term,  1818,  before  Judge 
.  ColcocL  .        - 

The  note  was  in  these  words,  u  Due  John  S.  Glas- 
cock, fifty  dollars,  value  received^  29th  December,  1815. 
Signed,  Allen  Elliott.     Test,  John  Randolph." 

On  the  back  of  the  note  was  written,  u  I  indorse  the 
within  note  to  William  Eddings,  under  the  following  pro- 
viso, vjz.  I  am  to  be  accountable  for  the  said  amount,  pro- 
vided it  cannot  be  made  out  of  Allen  Elliott.  Signed, 
John  S.  Glascock.  24th  April,  1817."  On  jhe  11th 
September,  1817,  the  plaintiff  issued  an  attachment,  which 
was  not  levied— afterwards  a  Summary  Process  was  issu- 
ed, on  which  there  was  no  date  of  the  time  when  lodged, 
which  had  been  returned  non  est  inventus*  On  this  pro- 
cess was  written  an  acceptance  of  service,  for  March 
Term,  1818,  and  a  confession  of  Judgment  for  debt  and 
interest.  A  fi.fa*  was  lodged  on  the  25th  March,  1818, 
and  returned  nulla  bona,  31st  November,  1818. 

Mr.  Justice  Colcock  delivered  the  opinion  of  the  Court* 
The  terms  of  this  indorsement  are  very  clear  and  ex- 
press, and  the  plaintiff  was  bound  by  them  to  prove  that 
the  money  could  not  be  made  out  of  Allen  Elliott.  The 
production  of  the  execution  and  the  return  of  nulla  bona 
are  by  no  means  satisfactory  evidence  of  this.  A  man  may 
be  rich,  and  yet  have  no  property  which  a  sheriff  can  reach ; 
nay,  he  may  have  property  about  him  constandy,;  money 
in  his  pocket,  which  cannot  be  touched  by  the  sheriff, 
when,  if  aca.  sa.  were  served  on  him,  he  might  be  conw 
pelled  to  pay  the  debt.  Suppose  the  case  of  a  man,  re- 
aiding  in  a  neighbouring  district  or  state,  sued  In  Edge- 
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field— the  sheriff  cannot  cross  the  line  and  levy  his  execu- 
tion ;  and  this  appeared  to  be  a  case  of  this  character.    . 
In  the  case  of  Walker  vs.  — — ,  decided  in  Chester, 

at  the — —  sitting,  it  was  determined,  that  the  return 

of  nulla  bona^  was  no  evidence  of  insolvency ;  and  for  the 
same  reasons,  it  will  not  be  considered  in  this  case  as  evi- 
dence of  an  incapacity  to  pay* 

The  motion  is  therefore  discharged* 

Justices  Cheves,  Gantt  and  Johnson,  concurred. 

Stark,  solicitor,  JkTDuJjie  6f  Ellison,  for  the  motioft* 
Glascock,  contra. 


Peter  Faysoux,  et  al.  vs.  Thomas  Prather. 

Vfhen  the  Statute  of  Limitations  has  commenced  running,  no  subse- 
quent disability  can  stop  it. 

A  title  under  the  Statute  of  Limitations,  in  a  third  person,  which  <woul& 
bar  the  plaintiff,  if  such  third  person  were  the  defendant*  will  defeat 
his  recovery  against  any  other  person. 

1_  HIS  was  an  action  of  trespass*  to  try  title.    The 
Jury  found  the  following  special  verdict : 

u  We  find  that  the  land  claimed  by  the  plaintiffs,  was 
granted  to  Peter  Faysoux,  on  the  15th  October,  1784,  and 
that  Peter  Faysoux,  the  grantee,  died  on  the  —  day 
of  February,  1795,  leaving  the  plaintiffs,  several  of  whom 
were  minors,  and  one  of  whom  is  now  about  twenty-four 
years  of  age,  (and  four  other  children)  two  of  whom,  viz- 
Hester  and  Sarah,  are  still  living,  and  Mary  and  Frances^ 
who  are  since  dead,  and  a  widow,  who  died  in  1801,  his 
heirs  and  representatives.  Whether  the  widow  of  the 
grantee  and  the  two  daughters,  Mary  and  Frances,  died 
intestate  or  not,  we  have  no  proof.  We  also  find  the 
identity  of  the  land  claimed  by  the  plaintiffs,  and  also  % 
trespass  thereon  by  the  defendant.  We  have  no  proof 
that  Peter  Faysoux,  left  a  will.  We  further  find  that 
Andrew  Cunningham,  oil  the  5th  October,  1789, 
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%  grftnt  for  275  acres  of  land,  156  of  which  are  within  the 
lines  of  the  grant  to  -  Peter  Faysoux;  and  that  the  said 
Jbidrexv  Cunningham  died  on  the  20th  January,  1791^ 
leaving  a  widow  and  children,  who,  in  the  spring  of  1 792, 
took  possession  of  the  land  granted  to  Andrew  Cunning- 
ham, claiming  the  same  under  his  grant,  and  occupied, 
cultivated  and  possessed  a  portion  of  that  part  of  it  which 
is  included  in  Faysoux *s  grant,  for  six  years  from  the 
spring  of  1792,  and  that  their  possession  was  continuous 
and  adverse  to  the  claim  of  the  plaintiffs*  No  proof  was 
given,  that  the  defendant  claimed  under  A;  Cunningham* 

On  this  state  of  the  case,  if  the  Court  are  of  opinion,  that 
judgment  ought  to  be  given  for  the  plaintiffs,  then  We  find 
for  the  plaintiffs,  the  land  included  within  the  lines  marked 
A.  B.  C.  D.  E.  in  the  plat  of  re-survey,  and  five  dollars* 
dartiages ;  but  if  the  Court  should  be  of  opinion  that 
judgment  ought  to  be  given  for  the  defendant,  then  we  find 
for  the  defendant  the  land  within  the  lines  A.  B.  C.  D.  E. 
F.  in  the  plat  of  resurvey,  claimed  in  his  plea." 

The  verdict  was  taken  in  Pendleton,  in  Spring  Term, 
1818,  before  Mr.  Justice  Cheves. 

This  was  a  motion  to  enter  up  judgment  for  the  plaintiffs. 

Two  questions  grew  out  of  the  verdict,  viz  : 

1st.  Whether,  after  a  title  under  the  statute  of  limitations, 
has  vested  in  one;  it  may  be  used  to  defeat  the  plaintiffs' 
title,  though  the  defendant  do  not  claim  under  the  person 
in  whom  a  title  was  vested  under  the  statute  ? 

2nd.  Whether,  after  the  statute  has  begun  to  run,  any 
subsequent  disability  can  stop  it  ? 

Mr.  Justice  Cheves  deli  vet  ed  the  opinion  of  the  Court. 

This  is  an  original  motion,  in  this  Court,  for  leave  to  en- 
ter up  judgment  for  the  plaintiffs  on  the  special  verdict. 
The  only  question,  I  shall  consider  at  any  length,  is, 
-whether,  the  statute  having  begun  to  run  against  the  an- 
cestor of  the  plaintiffs  who  claim  as  heirs  at  law  to  him,  their 
infancy  stops  the  progress  of  the  statute  ?  In  other  words, 

whether,  when  the  operation  of  the  statute  once  begins,  it 
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does  not  continue  to  run  on,  notwithstanding  any  inter* 
vening  disability  ?  Prima  facie  it  ought  to  be  presumed, 
that  we  were  about  to  discuss  fixed  principles.     Our  act 
of  assembly  was  passed  as  early  as   the   year  1712,  now 
more  than  a  century ;  and  until  the  case  of  Rose  vs.  Daniel, 
I  cannot  but  believe  that  the  most  learned  members  of  the 
profession  considered  the  point  to  be  as  well  settled,  as 
that  the  heir  at  law,  under  the  rights  of  primogeniture,  was 
the  first  born  son.     For  this  opinion,  however,  I  can  ad- 
duce no  express  authority.     We  have  few   printed  de- 
cisions, and  in  their  absence,  the   clearer  and   more  un- 
doubted a  principle  is,  the  more  difficult  it  is  to  be  proved. 
A  point  agitated,  by  some  doubt, revives  the  consideration  of 
the  subject,  and  the  recollections  are  more  easy  and  more 
frequent,  as  the  discussions  may  be   more   or  less  recent. 
But  there  is  something  in  the  nature  of  the  thing  itself, 
which  furnishes,  I  think,  the  proof  I  want.     It  is  impossi- 
ble, I  think,  it  can  be  contended,  that  it  was  a  point  never 
thought  of ;  the  necessity  of  considering  it  would  occur 
in  almost  every  conveyance  of  real  estate.     It  must  have 
been  decided,  or  conceded  as  beyond  doubt,  one  way  or  the 
other.     The  business  of  the  profession  could  not  other- 
wise have  gone  on.     It  was  necessary  to  have  an  opinion 
upon  it,  in -the  investigation  of  almost  every  title ;  for  with 
us  the  statute  of  limitations  is  thei  basis  of  title  to  the  most 
valuable  landed  possessions  in  the  state ;  of  almost  every 
lot,  for  example,  in  the  City  of  Charleston.      Now  let  me 
ask  if  any  gentleman  of  the  bar  ever  deemed  it  necessary, 
after  having  discovered  that  the  statute  had  once  begun  to 
run,  to  enquire  whether  there  did  not  occur  subsequent 
disabilities  ?  Whether  such  an  investigation  would  not  fre~ 
quently  be  impossible  ?  The  real  estate  of  this  state  often 
changes  hands  many  times  in  a  year.     According  to  the 
decisions  of  our  Courts,  where  two  or  more  are  interested 
as  coparceners,  or  joint  tenants  or  tenants  in  common,  if 
one  be  under  the  disability  of  infancy,  it  saves  the  rights 
of  the  others  from  the  effect  of  the  statute.  Since  the  abolition 
of  the  rights  of  primogeniture,  almost  every  death  (whether  \\ 
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create  a  case  of  testacy  or  intestacy,  for  the  spirit  of  our 
laws  for  the  equal  distribution  of  the  intestates  estates,  has 
become  habitual  in  testamentary  dispositions,)  leaves  cases 
■  of  infant  claimants;  and  before  the  disability  of  all  is  re- 
moved, anew  generation  of  disabilities  occurs,  and  so  on, 
ad  infinitum — how  many  genealogies  will  it  be  necessary  to 
trace ;  and  under  the  migratory  and  unsettled  habits  of  our 
people,   where   will  the   information  be  found?    What 
member  of  the  profession  can  say,  a  title  which   is  submit- 
ted to  him  is  good  ?  It  will  not  avail  him,  that  he  can  trace 
it  up  to  an  original  grant ;  this  was  the  fact  in  Rose  vs. 
Daniel.     It  will  give  no  assurance,  that*  an  individual  has 
been  five  years  in  undisturbed  possession,  and  that  no 
claimant  can  be  imagined  or  discovered ;  this  also,  was 
the  fact  in  Rose  vs.  Daniel.     Nay,  thirty  years  of  undis- 
turbed enjoyment  will  not  give  any  assurance  to  be  relied 
1  upon ;  even  this,  if  not  literally,  was,   substantially,  the 

fact  in  Rose  vs.  Daniel.  What  possession  will  give  se- 
curity against  dormant  claims,  and  compound  cases  of 
disabilities  ?  Yet  the  statute  of  limitations  has  been  em- 
phatically, and  ought  to  be  truly  called  a  statute  of  repose. 
I  will  now  proceed  to  consider  the  grounds  on  which 
I  understand  the  case  of  Rose  vs.  Daniel  to  be  supported. 
And  first,  I  understand,  that  it  is  denied  or  doubted  that 
the  English  decisions  are  contrary  to  the  decision  in  that 
case.  On  this  point,  I  have  no  doubt.  The  principle  of 
the  English  decisions  is  drawn  from  the  policy  of  all  the 
statutes,  and  no  unimportant  variation  in  words,  (and  there 
is  no  important  variation)  is  allowed  to  vary  the  con- 
struction of  them.  The  generality  of  the  rule  doubles  the 
value  of  it;  and  they  say  it  is  absurd  and  dangerous y 
(Hickman  vs.  Walker,  Willes'  Rep.  28.  Duroure  vs.  Jones, 
4  D.  &  E.  308,)  to  have  two  rules  on  the  subject.  Taking 
this  to  be  the  principle,  it  is  vain  to  argue,  that  the  case  of 
Duroure  vs.  Jones  was  a  decision  under  the  statute  of 
Fines.  It  applies  with  equal  strength  to  the  statute  of 
James  I,  ch.  16.  But  the  remarks,  to  which  this  case  has 
given  rise,  would  lead  to  the  supposition,  were  the  con- 
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trary  not  very  clear,  that  the  principle  was  first  recognize4 
in  that  case,  and  that  this  question  depended  upon  it  alone. " 
But  nothing  can  be  more  incorrect.  It  was  recognized  as; 
clear  law,  fifty  years  before  the  decision  of  that  case,  by  the 
highest  authority.  Lord  Chief  Justice  Willes,  in  the 
case  of  Hickman  &  a),  vs.  Walker,  Willes*  Rep.  27, 
(where  it  was  contended,  in  an  action  of  assumpsit,  that  a 
pica  of  the  statute  referred  to  the  probate,  the  plaintifls  be- 
ing executors,  and  not  to  the  accruing  of  the  cause  of 
^ctiqn,)  said,  "  and  this  motion  seems  the  more  absurd,  be* 
cause  it  is  directly  contrary  to  the  rule  concerning  the 
limitation  of  actions  brought  for  real  estates,  founded  on  the 
same  statute  ;v  namely,  the  statute  of  James  I,  ch.  16. 
It  has  been  argued,  that  Duroure  vs.  Jones,  was  decided 
since  the  revolution,  and  therefore  is  not  authority  with 
us ;  but  the  last  case  shows  that  the  principle  was  clear  and 
undoubted  law  forty  years  before  the  revolution. 

But  if  it  rested  on  the  authority  of  the  case  of  Duroure  vs^ 
Jones,  alone,  I  have  the  highest  authority,  this  country 
can  afford,  for  saying  that  it  should  govern  the  acts  of  the 
legislatures  of  the  states,  corresponding  with  the  statute  of 
James.  Chief  Justice  Marshall,  delivering  the  unani- 
mous opinion  of  the  Supreme  Court  of  the  UnitecJ  States* 
says,  (Walden  vs.  the  Heirs  of  Gratz,  1  Wheaton's  Rep. 
296,)  "  the  counsel,  for  the  defendants  in  error,  have  en- 
deavoured to  sustain  this  opinion  (the  opinion  of  the  Cir- 
cuit Court)  by  a  construction  of  the  statute  of  limitations 
of  Kentucky.  They  contend,  that  after  the  statute  has 
begun  to  run,  it  stops,  if  the  title  passes  to  a  person  under 
any  legal  disability;  and  recommences  after  such  a  dis- 
ability shall  be  removed.  This  construction,  in  the 
opinion  of  the  Court,  is  not  justified  by  the  words  of  the 
statute.  Its  language  does  not  vary  essentially  from  the 
language  of  the  statute  of  James,  the  construction  ofrvhich 
has  been  well  settled;  and  it  is  to  be  construed  as  that  statute, 
and  as  all  other  acts  of  limitations  founded  on  it  have  been 
construed;"  and  the  only  authority  he  refers  to  in  support 
gi  this  opinion,  is  Duroure  vs.  Jones.  But  this  is  not  all  the 
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support  which  this  case  has  received*     The  case  and  the 

principle  are  recognized  and  decided  to  be  applicable  to 

the  statute  of  James,  in  the  case  ot  Cotterell  vs.  Dutton, 

4. Taunt.  828,  by  the  unanimous  opinion  of  the  Court ;  and 

what  is  not  of  small  importance,  it  was   supported  by  the 

authority  of  the  great  learning  and  eminent  abilities  of  Sir 

Vicary  Gibbes^  (now  Chief  Justice  of  the  Common  Pleas) 

who  lays  it  down  as  a  universal  rule,  that  "  when  once  the 

statute  begins   to  run,  nothing  stops  it.'1     The   case  of 

Cotterell  vs.  Dutton,  is  precisely  the  case  before  us,  except 

(hat  it  was  the  case  of  a  tenancy  in  tail^  which  makes  this  a 

stronger  case  than  that ;  for  it  has  been  contended,  that 

estates  tail  were  not  within  the  statute.      (Martindale  vs. 

Troop  &  al.  3  Harris  &  M'Henry,  244.)  What  the  English 

law  was  before  the  revolution,  and  what  it  is  now  under 

the  statute  of  James,  and  what  its  application  ought  to  be 

to  our  statute,  I  feel  confident,  can  no  longer  be  a  subject  of 

jioubt. 

The  point  has  been  decided  in  the  same  way  in  Massa- 
chusetts, in  the  case  of  Dow  vs.  Warren ;  6  Mass.  Rep. 
3g8. 

In  Connecticut^  although  the  point  has  not  been  decided, 
fhe  opinions  which  have  been  expressed,  are  to  the  same 
effect,  (Bush  vs.  Bradley,  4  Day's  Rep.  307,)  and  in  ano- 
ther case,  (Eaton  vs.  Sanford,  2  Day's  Rep.  526,)  it  is  con- 
ceded by  counsel  to  be  the  law. 

The  law  of  New-York  is  the  same.  In  the  case  of  Peck 
vs.  Randall  (1  John.  Rep.  175,)  Chief  Justice  Kent^  says, 
u  the  general  rule  is,  that  when  the  statute  pf  limitations 
once  begins  to  run,  it  continues  to  run  on,  notwithstanding 
apy  subsequent  disability."  That  was  a  case  of  assumpsit ; 
but  we  have  seen,  that  there  is  no  distinction,  unless  it  be 
furnished  by  the  peculiar  terms  of  our  statute,  if  there  be 
any  thing  peculiar  in  them,  which  we  will  hereafter 
consider. 

The  law  of  Pennsylvania  is  the  same.  In  the  case  of 
the  lessee  of  Hall  vs.  Vandergrift,  (3  Binney  385,)  Chief 
Justice  Tilghman  says,  "  it  is  the  spirit  of  the  act  of  limi* 
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tations,  to  allow  twenty-one  years  from  the  time,  that  a 
person  might  make  an  entry  or  support  an  action,  under- 
standing always  that  when  the  twenty-one  years  once  be- 
gin to  run,  they  shall  not  be  suspended  by  infancy ,  cover- 
ture or  any  other  circumstance" 

Such  seems  to  be  the  law  of  Virginia.  Judge  Roane , 
in  Fitzhugh  vs.  Anderson  and  others,  (2  Henning  & 
Munford  306,)  says  u  the  case  of  Gray  vs.  Menden, 
(1  Stra.  556,)  shows,  that  when  five  years  have  once  com- 
menced, they  run  over  all  mesne  acts ;  such  as  coverture, 
infancy,  &c.  This  was  a  case  of  personal  property,  but, 
as  I  have  already  remarked,  the  books  make  no  distinc- 
tion. 

Such  is  the  law  of  North-Carolina,  as  well  in  relation 
to  actions  concerning  real  estate,  as  other  actions,  (An- 
drews vs.  Mulford,  1  Haywood's  Rep.  322.  Do.  4-16, 
Coomer  vs.  Little,  Cameron  and  Norwood's  Rep.  92/) 

Such  also  is  the  law  of  Kentucky,  as  we  have  seen  from 
the  decision  in  the  Supreme  Court  of  the  United  States, 
(1  Wheat.  296  ;)  and  I  shall  be  surprised  if  it  be  not  found 
to  be  the  law  of  every  state  in  the  union. 

In  many  of  the  cases  from  our  sister  states,  the  Judges 
are  found  deprecating  the  consequences  of  a  different  rule  ; 
and  Chief  Justice  Marshall,  we  have  seen,  says,  that  ail 
acts  of  limitation  founded  on  the  Statute  of  James,  are  so 
construed.  And  while  they  are  authorities  in  point,  the 
uniformity  of  these  decisions  furnishes  an  unanswerable 
argument  in  favor  of  the  policy  of  the  construction  which 
they  give.  Indeed  this  rule,  founded  in  perfect  wisdom 
in  England,  for  the  reasons  which  I  have  before  stated 
as  well  as  those  which  I  stated  in  the  case  of  Admr.  of 
Adamson  vs.  Smith,  decided  in  this  Court,  in  January  last, 
is,  in  this  state,  and  all  those  where  there  is  an  equal  dis- 
tribution of  the  real  estates  of  intestates,  not  only  wise,  but 
absolutely  indispensable.  In  the  case  last  mentioned,  we 
applied  the  rule  to  a  case  of  insanity,  which  presents  by  Tar 
the  most  helpless  and  pitiable  case  of  human  calamity  and 
feebleness;  and  we  are  authorized  by  chief  Justice  Willes^ 
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to  say,  that  it  is  absurd,  and  by  Lord  Kenyan,  that  it  is  dat»> 
gerous  to  have  two  rules  on  the  subject. 

But  it  is  alleged,  that  our  act  of  limitations  is  essentially 
different  from  the  statute  of  James* 

1st.  Because  it  does  not  contain  the  word  "  first,"  in 
connection  with  the  words  used  to  express  the  accruing 
of  the  title.  Let  it  be  remarked,  that  the  rule  which 
has  been  so  well  established,  applies  to  all  the  clauses  in 
the  statute,  among  which  there  is  no  other  that  contains 
this  word.  If  it  be  not  essential  in  all,  it  can  be  so  in 
none.  .  Accordingly  the  very  able  and  ingenious  counsel 
who  argued  this  case,  for  the  plaintiff,  yielded  this  argu- 
ment, and  declared,  that  u  the  word  first  was  altogether 
unimportant."  Our  act  without  this  word  must  of  neces- 
sity (the  necessity  of  giving  effect  to  the  clear  words  of 
it")  receive  the  same  construction,  as  if  it  had  this  word- 
The  words  of  our  act  are,  u  if  any  person  to  whom  any 
right  or  title  to  lands,  &c.  shall  descend  or  come,  do  not 
prosecute  the  same  within  five  years  after  such  right  or 
title  accrued,  that  then  he  or  they,  and  all  claiming'  under 
him  and  them,  shall  t>e  for  ever  barred,  &c."  If  the  per- 
son or  persons  be  not  the  first  to  whom  the  right  or  title 
descend  or  come,  then  these  words,  u  and  all  claiming 
under  him  and  them,'9  would  have  no  operation;  for  it 
would  descend  or  come  to  them  all  in  succession ;  but, 
confining  the  descending  or  coming,  to  those  to  whom  the 
title  shall  first  descend  or  come,  all  the  words  have  an 
operation,  as  it  is  very  clear,  they  were  intended  to  have. 
If  the  word  first  were  inserted,  then,  in  the  act  it  would 
leave  the  meaning  the  same. 

This  argument  applies  with  much  greater  appearance  of 
reason  to  the  clauses  which  relate  to  actions,  merely  per- 
sonal. The  words  of  which  are,  u  within  four  years  after 
the  cause  of  such  action,  &c."  Now  it  might  be  argued 
with  some  semblance  of  correctness  (as  has  been  done, 
Willes'  Rep.  28,  and  other  authorities,)  that  the  action 
accrued  to  the  indorsee  by  the  indorsement,  to  die  Ad- 
ministrator, by  his  letters  of  administration,  and  to  thr 
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Executor  by  the  probate  of  the  wilL  There  are  no  words 
in  these  clauses  which  controul  this  construction;  bat  tib 
give  this  construction  would  defeat  the  object  of  the  law; 
so  it  would  in  the  case  before  us.  It  would  do  more.  It 
would  violate  the  clear  grammatical  sense  of  the  words. 

2nd.  It  is  argued  in  Rose  vs.  Daniel,  that  in  the  excep- 
tion which  relates  to  infants,  nothing  is  said  as  to  the 
accruing  of  the  right ;  from  which,  I  suppose,  it  is  intend- 
ed to  be  inferred,  that  though  it  had  accrued  to  another, 
and  the  statute  had  begun  to  run  against  that  other,  yet, 
that  they  are  not  bound.  The  word  accrue  is  not  used ; 
but  equivalent  words  are  used  in  the  body  of  the  section 
to  which  the  saving  relating  to  infants  refers.  These* 
words  are  "  descend  or  come"  They  are  precisely  equi- 
valent to  those  in  the  statute  of  James;  and  the  only  dif- 
ference frotn  that  statute,  is,  that  in  the  latter,  these 
words  are  reiterated  in  the  proviso,  and  then  the  words, 
saving  the  rights  of  infants,  &c.  refer  to  the  wbrds  thus 
repeated,  while  our  act  saves  the  rights  of  infants  by 
words  of  exception  referring  to  the  body  of  the  clause. 

The  saving  to  infants,  in  the  clause  of  the  act  under  com 
sideration,  is  precisely  the  same  as  the  like  saving  in  cases 
of  trespass*  detinue,  &c.  which  has  received  a  construct 
tion,  according  to  all  authorities,  directly  contrary  to  that 
of  Rose  vs.  Daniel. 

These  distinctions  are,  I  conceive,  clearly  proved  to 
be  without  foundation. 

But  it  was  said  in  Rose  vs.  Daniel,  that  this  construc- 
tion would  be  a  mockery  of  protection.  If  that  were  true, 
still  it  is  all  the  law  intended  to  grant  to  them.  But  how 
is  the  fact  ?  The  scheme  of  the  law  (as  well  our  act,  as  the 
statute  of  James,  and  all  the  other  acts  of  limitation  of 
which  I  have  been  able  to  gain  any  knowledge)  is,  where 
the  right  descends  on  a  person  of  full  age,  to  give  him 
and  those  claiming  under  him,  the  time  limited  by  the  act, 
and  no  more ;  and  where  it  descends  on  a  person  undef 
age,  to  give  him  until  full  age,  and  the  period  limited  by 
the  act  besides.     In  the  latter  case,  he  has  five  years  after 
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he  comes  of  age  which  is  the  full  time  which  would  have 
been  allowed  him  if  he  had  been  of  age  when  the  descent 
was  cast.  This  is  no  mockery  of  protection.  As  to  the 
case  where  the  descent  is  cast  on  a  person  of  full  age,  if 
he  die  suddenly  it  may  produce  a  hard  case.  But  such 
cases  will  be  very  rarei  If  the  vigilance  of  the  ancestor 
should  be  defeated,  the  guardian  of  the  infant  may  supply 
it.  On  the  other  hand,  after  the  statute  had  run  on 
almost  to  its  completion,  it  would  become  a  dead  letter, 
and  all  the  uncertainty,  difficulty  and  confusion  of  titles  to 
real  estates,  which  we  have  before  mentioned,  would  follow. 
To  provide  for  this  possible  case,  this  great  and  beneficent 
statute  is  to  become  a  nullity.  Besides,  it  is,  forgotten, 
that  as  niany  infants  would  be  injured  as  protected.  There 
are  as  many  infants  in  possession  of  lands,  who  require  the 
operation  of  the  statute  to  protect  their  possessions,  as 
there  are  out  of  possession  who  require  its  abrogation,  in 
effect,  to  protect  their  claims ;  and  meliorest  conditio  pos- 
sidentis. This  is  not  a  quibble  upon  the  maxim,  but  i& 
expressive  of  the  fundamental  principle  of  the  acts  of  limi- 
tation. I  agree,  that  the  period  fixed  by  our  act  of  limi- 
tation, for  the  bringing  of  actions  for  the  recovery  of 
lands,  is  quite  too  short.  In  most  of  the  states  the  period 
is  twenty  years.  That  may  be  too  long  for  the  state  of 
our  country.  But  this  is  a  question  with  which  we  have 
nothing  to  do.  It  is  for  the  consideration  of  the  legisla- 
ture, yet,  I  trust,  they  never  will  enlarge  the  period,  if 
the  principle  of  Rose  vs.  Daniel  prevail. 

Much  prejudice  prevails  against  the  statute  of  limi* 
tations.  Formerly,  even  the  Courts  of  law  resorted  to  a 
species  of  artifice  to  exclude  its  operation  ;  even  the  plea 
was  sometimes  excluded  under  any  slip  of  the  attorney 
when  any  other  plea  would  have  been  received.  But  it  is 
otherwise  now.  The  Courts  now  consider,  that  "the 
statute  of  limitations  is  entitled  to  the  same  respect,  as 
other  statutes,  and  ought  not  to  be  explained  away,"  (Cle- 
mentson  vs.  Williams,  8  Cranch  74.)     The  operation  and 

causes  of  this  prejudice,  as  well  as  the  necessity  and  value 
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of  these  laws,  are  well  expressed  in  one  of  those  luminous 
and  profound  discourses  which  precede  the  several  Laws 
which  compose  the  French  Code  Civil.  The  Orator,  in 
introducing  the  law  relative  to  Prescription,  which  is  equi- 
valent to  our  statute  of  Limitations,  (5  Tom*  Code  Civil 

s  347,)  says,  u  at  the  abstract  idea  of  prescription,  it  would 
seem.  Justice  ought  to  be  alarmed ;  it  would  seem,  she 
ought  to  repel  the  man,  who,  by  the  single  fact  of  posses- 
sion, and  without  the  consent  of  the  owner,  should  with- 
hold his  property  and  convert  it  to  his  own  use  ;  and  that 
she  Qught  to  condemn  him,  who  called  to  fulfil  his  engage- 
ment of  a  date  more  or  legs  ancient,  refuses  to  perform  it, 
and  yet  presents  no  evidence  of  its  discharge.  Can  one 
set  up  prescription  and  not  appear  in  the  first  instance  a 
robber,  and  in  the  other  a  faithless  debtor,  who  enriches 
himself  at  the  loss  of  his  creditor  I  Notwithstanding,  of 
all  the  institutions  of  municipal  law,  prescription  is  the 
most  necessary  to  social  order.  And  far  from  regarding 
it  as  a  rock  on  which  justice  may  be  shipwrecked,  it  is 
necessary  to  unite  with  philosophers  and  lawyers  to  main- 
tain it  as  a  necessary  safeguard  of  the  rights  of  property/9 
It  was  argued,  that  the  decision  in  Rose  vs.  Daniel,  was 
made  by  a  majority  of  the  whole  bench.  There  were 
indeed  four  Judges  to  two,  the  bench  then  consisting  o£ 
six ;  yet  the  change  of  a  single  vote  would  have  altered 
x  the  decision ;  and  there  are  wanting  several  of  those  chv 

N  cumstances  which  give  authority  to  decisions.  There 
were  several  other  points  in  the  cause;  the  case  is  not  yet 
decided  ;  many  of  the  most  learned  of  the  profession,  and 
a  highly  respectable  minority  of  the  bench,  were  entirely 
dissatisfied  with  the  decision.  These  are  not  reasons  why , 
k  should  not  be  highly  respected,  but  why  it  should  not 
be  deemed  to  settle  the  law  without  further  coosidera- 
tion ;  especially  if  it  go  to  prostrate  what,  I  think,  I  have 
made  manifest,   has   long  been  the   settled  law,   under 

•  which  the  profession  has  practised,  in  which  the  Courts 
have  acquiesced,  and  estates  have  been  settled  and  secured. 
'Surely  it  is  not  supposed,  that  a  decision  of  the  Constitu- 
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tional  Court  may  not  be  examined?  No  research  is  neces- 
sary to  furnish  examples  of  the  reconsideration  of  opin- 
ions quite  as  solemn  as  that  of  Rose  vs.  Daniel.  Corbett 
vs.  Poelnitz,'  1  T.  R.  5,  was  reconsidered  gnd  reversed 
in  Marshall  vs.  Rutton,  8  T.  R.  545.  Walton  vs.  Shelly, 
1  T.  R.  296,  was  reconsidered  and  reversed  In  Jordaintf 
vs.  Lashbrooke,  7  T.  R.  597.  Gourdine  vs.  Theus,  m 
our  own  Courtst  was  reconsidered  and  reversed  in  Reidf 
vs.  Eifert.  It  is  unnecessary  to  multiply  examples.  If 
would  be  alarming  indeed  were  it  otherwise.  The  settled 
law  of  ages  might  be  set  aside  by  an  incautious  decision* 

It  may  be  said,  the  law  will«ot  be  settled  by  thisdeci* 
sion.  I  do  not  desire  it.  The  point  will  be  open  for  fur*- 
ther  consideration,  with  all  the  lights  which  these  exami- 
nations may  throw  upon  it.  If  Rose  vs.  Daniel  was  cor- 
rectly decided,  there  can  be  no  doubt  it  will  be  confirmed. 
If  not,  it  will  be  greatly  important  to  the  profession  and 
the  country,  that  it  should  be  reversed ;  and  it  'will  be 
fortunate,  that  it  has  thus  early  been  reconsidered.  I 
agree  that  every  decision  of  this  Court  should  be  held  in 
great  reverence,  and  ought  to  be  disturbed  but  for  very 
weighty  reasons.     Such,  I  think,  did  exist  in  this  case. 

I  am  clearly  and  decidedly  pf  opinion,  that  the  statute, 
having  begun  to  run  against  the  plaintiffs9  ancestor,  under 
whom  they  claim,  was  not  stopped  by  the  subsequent  dis- 
ability of  their  infancy. 

The  other  question,  which  ought  to  have  been  the  first 
in  order,  viz :  Whether,  after  a  title  under  the  statute 
of  limitations  has  vested  in  one,  it  may  be  used  to  defeat 
the  plaintiffs'  title,  though  the  defendant  do  not  claim 
under  the  person  in  whom  a  title  was  vested  under  the 
*  statute  ?  was  decided  in  the  case  of  Mazyck  vs.  Burt,  in 
this  Court,  and  I  think  correctly.  A  title  under  the  sta- 
tute,, in  a  third  person  which  would  bar  the  plaintiffs,  if 
such  third  person  were  the  defendant,  will  defeat  his 
recovery  against  any  other  person. 

Justices  Nott  and  Johnsony  concurred. 
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Mr.  Justice  Colcock  dissenting,  delivered  the  following 
opinion : 

I  do  not  deem  it  necessary,  in  this  case*  to  go  at  length 
into  a  consideration  of  the  important  question  ;  because,  I 
gave  an  opinion  on  it  in  the  case  of  Rose   and  Daniel,  and 
have  no  reason  to  be  dissatisfied  with   it.     Indeed,   after 
the  great  display  of  talents,  which  has  been  made  to  over- 
turn that  case,  my  opinion  is  strengthened  and  confirmed. 
I  will  only  remark,  that  in  many   instances,   we  have  de- 
parted from  the  strict  rules  of  the  Common  Law ;  because 
they  were  found  to  be  inapplicable  to  the  state  of  things 
here ;  and  in  no  instance  would  a  departure  be  more  war- 
rantable (if  the  principles  of  the  English  law  are  applicable 
and  do  decide  what  is  contended  for,)  than  in  this.    I  take 
it  to  be  clear  law,  that  the  statute  does  not  begin  to  run  in 
England,  until  a  disseisin,    in    a  country  where  every* 
man  is  in  possession  of  his  land ;  he  then  must  have  notice 
of  the  opposing  claim,  and  afterwards  he  is  allowed  twenty- 
years  to  make  his  entry.     But  it  may  be  asked,  what  will 
at  this  day  be  considered  a  disseisin  ?  u  The  definitions  in 
the  books,  though  very  imperfect,  savour  often  of  that  which 
was  originally  an  actual  disseisin   in   spite  of  the  owner. 
Littleton  defines  .disseisin  with   an,  &c.     4  where  a  man 
enters  into  lands  or  tenements,  where  his  entry  re  not  con- 
geable,  and  ousteth  him  that  hath  the  freehold,  &c.'    The 
comment  says,"  4  every  entry  is  no  disseisin,  unless  there  be 
an  ouster  of  the  freehold.'     Runnington  on  Ejectments,  . 
53.     But  the  meaning  is  sufficiently  explained  for  my  pur- 
pose in  page  60,  of  the  same  authority.     "  There  must  be 
an  adverse   possession,  .in  order  to  enable  the  statute   to 
run.     In  snort,  there  must  be  a  disseisin,  and  that  strictly 
proved;  for  the  statute  never  runs  against  a  man,  but  where  ' 
he  is  actually  ousted  or  disseised.*'     Now  if  a  man  have 
notice  of  an  opposing  claim,   and  he  fail  to  prosecute  his 
claim,  it  would  not  be  so  unreasonable,  that  his  heirs 
should  be  barred  by  the  adverse  possession.     But  here  a 
person  may  go  into  possession  of  anothers  land,  and  the 
period  by  which  he  may  acquire  a  right  is   so  short,  that 
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it  may  run  out  before  the  owner  knows  of  it;*  and  it  has 
been  held,  that  any  possession  without  the  consent  of  the 
owner  is  adverse.  Thus,  an  important  part  of  the  system 
of  the  English  doctrine  is  destroyed,  while  another  part 
of  it  is  preserved  ;  to  me,  it  appears  like  building  a  super- 
structure without  a  foundation.  But  I  am  satisfied,  that 
it  is  not  the  doctrine  of  the  English  law,  that  when  the 
statute  begins  to  run  against  the  ancestor,  it  shall  continue 
against  the  infant  heir.  This  point  has  been  agitated  for/ 
several  years  in  this  state,  and  no  case  has  been  yet  pro- 
duced in  which  the  question  is  decided  in  England  on  the 
statute  of  James,  which  is  the  analogous  statute  to  ours. 
The  case  is  supported  by  mere  dicta,  which,  when  exam- 
ined,, will  be  found  to  contradict  the  doctrine,  which  it  is 
said  they  support.  The  doctrine  in  Runnington,  p.  61,  is 
uniformly  resorted  to  as  authority.  I  will  therefore  show, 
that  no  reliance  should  be  placed  on  it,  and  that  it  does  not 
support  the  defendants.  u  In  general,  as  to  the  operation  of 
the  statutes  of  limitations,  it  should  be  remembered,  that 
when  any  of  them  has  begun  to  operate,  no  subsequent  dis- 
ability, viz.  insanity,  infancy,  marriage  or  imprisonment, 
&c.  (for  which  they  almost  uniformly  provide)  will  im- 
pede its  progress."  "From  the  terms  of  the  statute  of  Fines, 
the  uniform  construction  of  all  the  statutes  of  Limitations, 
and  from  the  generally  received  opiniop  of  the  profession 
on  the  subject,  the  principle  ought  not  to  be  disturbed. 
It  would  be  mischievous  to  refine  on  the  subject,  or  to 
make  any  distinction  whatever  between  voluntary  and  in- 
voluntary disabilities.  In  both  cases,  when  the  disability 
is  once  (in  italics)  removed,  the  statutes  attach ;"  and  the 
sentence  concludes  by  saying, the  point  was  settled  u  in  the 
case  of  the  Count  Duroure  vs.  Jones."  Now,  although  the 
first  part  of  the  paragraph  is  general,  yet,  when  we  revert 
to  the  latter  part,  wherein  he  says,  "  when  the  disability  is 
once  removed,  that  the  statutes  attach,"  it  is  obvious  that 
he  means  to  speak  of  cases  where  the  statute  has  begun 
to  run  against  one  claiming  under  any  of  the  disabilities  ; 
and  such  is  the  case  of  the  Count  Duroure ,     The   statute 
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began  its  operation  against  him,  while  an  infant,  and  he 
failed,  when  the  disability  was  removed,  to  make  his  entry, 
but  contended,  that,  because  of  a  subsequent  disability, 
(viz  :  imprisonment,)  he  should  have  further  time.    This 
meaning  is  further  evinced  by  the  use  of  the  word  "  sub- 
sequent disability."      That   is,  a   disability  which  exists 
subsequent  to  the   one  when   the   statute  commenced  its 
operation.     The  same  author,  in  page  47-8,  in  speaking 
of  the  rigjht  of  entry,   says,  "  where  the   wrong   doer  (or 
disseisor)  dies  seised  of  the  lands,  then   his  heir  advances 
one  step  further  towards  a  good  title ;  he  hath  not  only  a 
bare  possession,  but  also  an  apparent  jus  possessionis,  or 
right  of  possession.     For  the  law  presumes,  that  the  pos- 
session which  it  transmitted  from  the  ancestor  to  the  heir, 
is   a  rightful  possession,  until  the  contrary  be  shown; 
therefore,  the  mere  entry  of  A.  is  not  allowed  to  evict 
the  heir  of  B.  but  A.  is  driven  to  his  action  at  law,  tore- 
move  the  possession  of  the   heir ;    though  his  entry  alone 
would  have  dispossessed  the  ancestor.    So  that,  in  general, 
it  appears  that  no  man  can  recover  possession  by  mere  en- 
try on  lands  which  another  hath  by  descent.     Yet,  this  rule 
hath  some   exceptions,   wherein  the   reasons   cease  upon 
which  the  general  doctrine  is  grounded;    especially  if  the 
claimant  were  under  any  legal  disabilities,  during  the  life 
of  the  ancestor,  either  of  infancy,  &c.  in  all  which  cases, 
there  is  no  neglect  or  laches  in  the  claimant,  and  therefore 
no  descent  shall  bar  or  take  away  his  entry"     Hence,  it 
appears,  that  where  the  claimant  was  under  the  disability  of 
infancy,  during  the  lifetime  of  the  ancestor,  he  might  have 
entered  upon  the  heir  of  a  disseisor ;  a  fortiori  on  the  dis- 
seisor himself.     I  think  this  goes  far  to  show  that  the  doc- 
trine, contended  for,  is  not  supported,  even  in  England. 
The  first  part  of  the  sentence  is  quoted,  not  as  having  any 
direct  application  to  the  point  in  dispute,  but  to  show  the 
meaning  of  the  entire  sentence,  wherein  he  recognizes  the 
protection  to   infants,    for  which   I  contend.       In    Mr. 
Christian's  notes  on  Blackstone,  3  vol.  307,  note  9,  it  is 
said,  "and  the  limitation  of  the  statutes  shall  only  commence 
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from  the  time  when  their  respective  disabilities  and  im- 
,  pediments  are  removed."  Having  examined  all  the  eases 
quoted  from  the  English  books,  in  my  opinion^  in  the  case 
of  Rose  vs.  Daniel,  and  shown,  as  I  conceive,  that  they  do 
not  support  the  position  contended  for,  as  applicable  to  a 
case  like  the  present,  I  shall  not  advert  to  them  again. 
But  I  repeat,  that  the  case  does  not  depend  on  any  En* 
glish  authorities*  It  must  be  decided  by  the  construction 
of  our  own  statute,  which,  in  my  judgment,  is  too  widely 
different  from  the  statute  of  James,  to  admit  of  the  same 
construction*  But  the  law  on  this  subject  has  been  set- 
ded  in  fhe  case  of  Rose  and  Daniel;  and  it  was  settled  by 
four  out  of  six  Judges,  and  therefore  cannot  be  over- 
ruled by  the  opinions  of  three,  (admitting  that  the  Pre- 
siding Judge  has  a  right  to  an  opinion.)  That  case  is  author- 
ity ;  and  the  plaintiffs  cannot  be  divested  of  their  rights  by 
the  opinions  of  three  Judges,  unless  I  am  greatly  mistaken 
in  the  principles  on  which  this  Court  is  established.  I 
would  not  be  understood,  as  saying  that  the  decisions  of 
the  Court  should  not  be  reviewed.  I  do  not  contend  for 
any  thing  like  infallibility.  The  decisions  of  the  most  able 
Judges  in  England  have  been  reviewed,  and  some  of  them 
overturned,  and' no  doubt  with  great  propriety ;  antf  if  they 
can  err  with  all  the  advantages  they  possess,  it  would  not 
be  surprising,  that  we  should  do  so  without  any  of  them. 
But  in  most  of  those  cases,  a  great  majority  of  the  Judges 
will  be  found  to  concur  in  the  opinion,  that  there  was  error 
in  the  doctrines,  so  overturned ;  whereas,  in  this  case,ybtir 
out  of  seven  of  the  Judges,  now  on  the  bench,  are  of  opinion, 
that  the  statute  of  limitations  does  not  bar  the  rights  of 
die  claimants  ;  yet,  by  this  decision,  they  are  to  be 
deprived  of  their  rights* 

Mr.  Justice  Gantt: 

I  concur  in  the  opinion  of  my  brother  Coltock.  I  found 
my  opinion  on  the  true  intent  and  meaning  of  our  own 
act  of  assembly,  which  admits  of  but  one  construction ; 
and  that  is,  that  the  rights  of  a  minor  shall  be  protected 
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during  his  disability*  The  commencement  of  the  statute 
during  the  life  of  an  ancestor  cannot  alter  the  nature  of  a 
saving  made  in  behalf  of  helplessness  and  innocence* 
There  is  the  same  reason  why  the  operation  of  the  statute 
in  such  case  should  be  suspended,  as  that  it  should  not 
run  where  a  minority  exists  at  the  time  of  the  death  of  the 
ancestor,  and  before  the  cause  of  action  has  accrued. 

Davis,  for  the  motion. 
Boxvie,  contra. 


ChAney  Farrow  vs.  William  B.  Mats. 

In  an  action  of  assumpsit,  where  there  has  been  a  total  failure  of  consid- 
eration, it  may  be  given  in  evidence,  under  the  general  issue. 

Where  the  defence  only  goes  to  show  a  defect  in  the  article  conveyed* 
or  a  defective  title  to  part  of  the  article,  or  to  one  or  more,  where  the 
title  embraces  several,  it  must  be  made  by  discount, 

JL  HIS  was  an  action  of  assumpsit,  on  a  Promissory 
Note,  for  J&600,  given  by  the  defendant  to  the  plaintiff! 

The  consideration  of  the  Note  was  the  conveyance  of 
three  scares  of  a  tract  of  land,  which  was  made  by  a  deed 
in  the  following  words  :  "  Know  all  men  by  these  presents, 
that,  I  Chaney  Farrow,  of  the  district  of  Spartanburgh^ 
and  state  aforesaid,  have  granted,  bargained  and  sold 
unto  William  Mays,  of  the  district  of  Edgefield,  and  state, 
of  South-Carolina,  all  my  right  and  title  which  I  now 
have  in  a  certain  tract  of  land  lying  on  Horn's  creek,  in 
the  district  and  state  aforesaid,  adjoining  lands  belonging 
to  John  Gray  and  John  Ryan  and  William  Hill,  and  more 
particularly  to  describe  said  land,  be  it  known,,  that  it  is  the 
tract  of  land  formerly  belonging  to  Samuel  Walker,  de- 
ceased, and  the  land  on  which  Mrs.  Martha  J.  Walker 
now  lives.  Be  it  further  understood,  that  I  have,  and  it 
is  iny  intention,  and  I  do, hereby  relinquish  all  my  claim? 
as  well  that  which  I  claim  in  right  of  myself  as  two  shares 
which*  I  have  purchased  of  Mrs*  Rebecca  Beams  and  Jo- 


November  Term. 


313 


seph  Eddips,  unto  the  said  William  Mays,  for  and  in  con- 
sideration of  nine  hundred  dollars  to  me  in  hand  paid  by 
the  said  William  Mays,  the  receipt  whereof  I  hereby 
acknowledge ;  and  I  do  hereby  bind  myself,  my  heirs,  exe- 
cutors and  administrators  to  defend  unto  the  said  William 
Mays,  his  heirs,  executors,  administrators    or   assigns, 
the  said  three  shares  to  the  said  tract  of  land,  as  described 
as  aforesaid,  from  all  and  every  claim  or  claims  ,which 
shall  or  may  hereafter  arise  on  the  part  of  myself,  Rebecca 
Beams,  her  heirs*  administrators,  &c.  and  also  from  the 
claims  of  Joseph  £ddins,his  heirs,  administrators,  or  any 
person  or  persons  claiming  under  him,  the  said  Joseph 
Cddins,  or  her,  the  said  Rebecca  Beams." 

It  was  admitted  on  the  trial,  that  the  plaintiff  had  a 
perfect  title  to  one  share ;  but  the  Presiding  Judge  is  no,w 
uncertain,  whether  this  was  the  share  of  the  plaintiff  claim- 
ed, in  right  of  his  wife,  or  that  claimed  by  purchase  from 
JEddins,  but  he  believes  it  was  the  latter.  The  plaintiff's 
wife  is  dead,  and  has  left  children  under  age,  who  are  still 
living.  The  plaintiff  married  a  daughter  of  Samuel  Wal- 
ker ;  Eddins  married  another,  and  Beams  another,  and  in 
their  right,  or  under  them,  the  several  shares  in  the 
land  were  claimed.  The  defendant  was  and  is  in  pos- 
session of  the  land,  and  has  not  been  evicted.  There  was 
no  proof  of  any  title  from  Beams  and  wife  to  the  plaintiff,  ' 
except  an  order  signed  by  them,  addressed  to  the  execu- 
tors of  Walker,  acknowledging  that  they  had,  for  sufficient 
consideration^  transferred  their  right,  and  praying  the  exe-  * 
cutors  to  pay  the  plaintiff  the  proceeds  of  their  share  of 
the  land  when  it  should  be  sold;  nor  was  there  any  other 
proof  of  title  to  the  land,  except  an  admission,  that  the 
plaintiff  had  a  good  title  to  convey  one  share,  as  before 
mentioned.  The  plaintiff  had  offered  to  rescind  the  bar- 
gain, but  the  defendant  would  not  agree  to  do  so.  He 
said  he  would  not  take  $  600  for  his  own  share  of  the 
land.  The  defendant  had  paid  $  300  as  part  of  the  con- 
sideration of  the  transfer,  which  was  $900,  and  this  note 

was  taken  for  the  balance. 
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The  defendant  contended,  that  the  defect  of  title  enti- 
tled him  to  a  verdict. 

The  plaintiff  contended,  that  the  conveyance  only  trans* 
ferred  his  claim,  such  as  it  was  in  point  of  fact,  with 
which  the  defendant  was  acquainted  at  the  time  of  the 
contract ;  and  if  the  conveyance  had  any  greater  extent, 
and  went  to  the  assurance  of  a  good  title  and  warranty, 
yet,  that  until  eviction  no  ground  of  defence  could  arise; 
and  that  this  defence  in  this  case  could  only  be  made  by 
pleading  or  giving  notice  of  a  discount* 

The  Presiding  Judge  charged  the  Jury  to  find  for  the 
defendant,  which  they  did  accordingly. 

The  case  was  tried  before  Mr.  Justice  Cokocky  at 
Edgefield,  in  the  Fall  Term  of  1818. 

The  plaintiff  now  moved  for  a  new  trial  on  the  follow- 
ing grounds : 

1st.  Because  the  defendant  was  never  evicted. 

2nd.  Because  the  plaintiff  only  conveyed  his  claim, 
and  the  defendant  at  the  time  of  the  contract,  knew  the 
nature  of  it. 

3rd.  Because  no  discount  was  pleaded. 

Mr.  Justice  Cheves  delivered  the  opinion  of  the  Court* 
So  much  of  the  deed  of  conveyance  in  this  case,  as 
goes  to  transfer  the  plaintiff's  right,  is  without  ambiguity, 
and  clearly  does  no  more  than  transfer  his  right,  interest 
and  claim,  whatever  they  might  be.  But  the  warranty 
which  seems  to  be  in  direct  repugnance  to  the  body  of  the 
deed,  and  makes  it  a  very  unusual  instrument,  (the  object 
of  which  it  is  not  easy  to  divine)  causes  all  the  embar- 
rassment in  the  case.  On  the  effect  of  this  warranty,  I 
will  give  no  opinion  at  this  time,  nor  on  the  questions  con- 
nected with  it.  I  am  of  opinion,  this  defence  could  only 
be  made  by  pleading  or  giving  notice  of  a  discount. 
Where  the  defence  goes  to  show  a  total  failure  of  the  con* 
sideration,  it  may  be  given  in  evidence  under  the  general, 
issue,  so  if  there  has  been  a  rescission  of  the  contract; 
but  when  the  defence  only  goes  to  show  a  defect  in  the 
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article  conveyed,  or  a  defective  title  to  a  part  of  the  article , 
or  to  one  or  more  when  the  contract  embraces  several, 
it  must  be  made  by  discount*  This  is  the  clear  practice  of 
this  Court,  and  it  is  only  necessary  to  enquire  what  thp 
nature  of  this  defence  is,  This  enquiry  will  depend  oo 
the  nature  of  the  contract.  Was  it  entire  or' several? 
Now  it  appeafs  to  me  very  obvious,  that  the  contract  wag 
an  entire  contract.  The  consideration  is  not  8  300,  for 
each  share,  but  g  900  for  the  whole,  and  the  note  on  which 
this  suit  is  brought,  was  for  8  600,  part  of  the  gross  sunu 
In  this  view,  as  it  is  admitted,  the  title  to  one  share  is 
good,  the  defence  only  goes  to  a  part  of  the  consideration. 
But  if  it  could  be  imagined,  that  the  contract  was  two  fold 
and  so  far  several,  that  the  purchase  of  the  share  paid 
for  was  one,  and  the  purchase  of  the  two  shares,  for 
which  the  note  was  given,  another,  still  the  objection  will 
equally  prevai).  If  the  two  shares  for  which  the  note  was 
given,  were  the  shares  purchased  of  Eddins,  and  Beams  and 
wHfc,  the  consideration  did  not  wholly  fail ;  for  as  to  one 
lhare,  the  title  was  good.  Jf  they  embraced  the  share 
claimed  by  the  plaintiff,  in  right  of  his  deceased  wife,  the 
title  is  not  wholly  defective  ;  for  he  had  a  clear  right  to 
one  third  of  his  wife's  real  estate,  under  the  act  for  the  dis- 
tributioji  of  intestates1  estates. 

But  I  am  clearly  of  opinion,  the  contract  was  an 
entire  one.  I  am  therefore  of  opinion,  that  a  new  trial 
should  be  granted. 

Justices  Nott,  Gantt  and  Johnson,  concurred. 

Mr.  Justice  Colcock  dissented,  as  follows : 
On  the  first  ground,  it  is  only  necessary  to  observe,  that 
the  defendant  did  not  purchase  a  present  interest,  and  was 
not  in  possession  under  his  deed.  A  witness  said,  he  was 
living  with  his  mother-in-law,  though  he  planted  differ- 
ently. This  however  would  only  be  by  courtesy.  He 
therefore  could  not  have  been  evicted.  But  if  he  had 
been  in  possession  under  the  deed,  in  a  case  determined  in 
the  constitutional  Court,  at  the  January  sitting,   1812, 
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Furman  vs.  Elmore^  it  was  decided,  that  upon  an  action 
brought  to  recover  the  value  of  a  tract  of  land,  the  defi- 
ciency might  be  pleaded,  although  the  defendant  had  not 
been  disturbed  in  his  possession* 

The  determination  of  the  second  ground  depends  on 
the  construction  of  the  deed,  principally;  and  although  it 
is  a  very  singular  one,  yet,  I  think,  it  conveys,  and  was 
intended  to  convey  the  vested  remainders  of  the  three 
daughters,  and  not  merely  his  (the  plaintiff's)  claim*  In 
the  first  part  of  the  deed  the  grantor  says,  "  he  has  grant- 
ed, bargained  and  sold  unto  William  Mays,  all  his  right 
and  tide."  In  a  subsequent  part  of  it,  he  says,  u  he  re- 
linquishes all  his  own  claim  as  well  as  that  of  Mrs.  Rebec- 
ca Beams  and  Joseph  Eddins  ;  and  in  the  conclusion,  he 
binds  himself,  his  heirs,  executors  and  administrators,  to 
defend  to  the  said  William  Mays,  his  heirs,  executors, 
administrators  and  assigns,  the  said  -  three  shares  to  the 
said  tract  of  land.  As  to  the  knowledge  of  the  facts  on 
which  the  claim  rested,  I  will  observe,  that  this  cannot 
effect  the  question  ;  but  if  it  can,  it  will  be  observed,  that 
Beams,  the  husband,  proved  that  his  wife  and  himself 
had  signed  a  paper,  the  purport  of  which  he  believed  to 
be  an  order  on  the  executors,  to  pay  Farrow  their  share 
of  the  money  that  should  arise  from  the  sale  of  the  land, 
they  having  received  satisfaction  therefor;  so  that  the 
positive  proof  goes  to  show,  that  Farrow  was  endeavour- 
ing to  get  a  legal  title  in  himself,  and  did  intend  to  convey 
the  whole  interest. 

The  last  ground  is  the  only  one  which  caused  any  doubt 
in  my  mind*  But  I  think,  according  to  the  uniform  prac- 
tice of  our  Courts,  the  defendant  was  at  liberty,  under  the 
general  issue,  to  give  in  evidence  the  failure  of  considera- 
tion* The  general  position  cannot  be  denied*  Here  the 
defendant  acknowledged  himself  satisfied  with  his  tide,  re- 
ceived from  the  plaintiff  for  one  share,  (Mrs.  Eddins's,  as 
I  supposed  on  the  trial  below)  and  so  far,  the  contract  was 
complete,  and  at  an  end.N  The  shares  had  been  purchased 
at  g  300  each,  and  the  note  was  for  the  amount  of  two. 
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Two  of  them  could  not  be  conveyed,  and  therefore  with 
them,  and  them  only,  it  was  contended,  that  tht  consider- 
ation had  failed.  The  parties  then  stood  upon  the  same 
footing,  as  if  the  contract  had  been  originally  for  only  two 
shares.  Suppose,  instead  of  three  shares  to  a  tract  of 
land,  three  negroes  had  been  purchased  at  8  300  each, 
and  the  defendant  had  paid  for  one  of  them,  and  got  a  bill 
of  sale,  and  afterwards  ascertained  that  two  of  them  were 
diseased,  and  he  were  sued  on  his  note  for  $  600,  which 
had  been  given  for  the  two  so  diseased ;  would  he  not  have 
been  permitted  to  give  in  evidence  the  failure  of  the  con- 
sideration ?  I  have  no  doubt,  many  such  cases  have 
occurred. 

But  what  are  the  objections  ?  First,  it  is  said,  the  de- 
fendant cannot  give  in  evidence  a  part  failure  on  a  con- 
tract; because,  if  he  had  pjid  the  whole  money,  and  wish- 
ed to  recover  back  on  the  ground  of  failure  in  the  con- 
sideration, he  could  not  bring  assumpsit,  but  must  bring 
covenant;  thereby  assuming  the  position,  that  nothing 
could  be  given  in  evidence  under  the  general  issue  in  as- 
sumpsit, which  would  not  be  the  foundation  of  an  action 
of  assumpsit.  But  is  not  this  at  once  controverted  by  the 
daily  practice  of  our  Courts,  and  I  may  say,  I  think  the 
Courts  of  England  ?  Suppose  the  whole  consideration  had 
failed*  and  plaintiff  had  held  defendant's  note  for  g  900, 
and  had  sued  on  that  note ;  could  it  be  denied  that  the  fail- 
ure of  consideration,  as  to  the  whole,  could  be  given  in 
evidence  ?  I  presume  not.  Yet,  if  the  defendant  had  first 
sued,  he  must  have  brought  an  action  of  covenant. 
.  "  In  assumpsit,  almost  every  matter  may  be  .given  in  evi- 
dence on  the  general  issue,  non  assumpsit ,  on  the  ground, 
it  is  said,  that  the  action  is  founded  on  the  contract,  and 
the  injury  is  the  non-performance  of  it,  evidence  which 
disaffirms  the  obligation  of  the  contract,  at  the  time  when 
the  action  was  commenced,  goes  to  the  gist  of  the  action ;" 
1  Chitty's  Pleadings,  465.  But  the'  truth,  I  take  to  be 
this,  that  when  the  Courts  saw,  that  this  was  an  effective 
method  of  doing  justice  to  parties,  and  saving  a  great 
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deal  of  expense  and  litigation,  it  became  a  general  rule. 
But  it  was  contended,  that  justice  cannot  be  done  in  this 
-way ;  for  this  verdict  could  not  be  pleaded  in  bar,  or  given 
in  evidence  in  an  action  brought  on  the  covenant  by  de- 
fendant, after  a  verdict  in  his  favour  in  this  action.  I  en- 
tertain no  doubt,  but  that  it  could.  It  is  an  action  between 
•  the  same  parties ;  it  is  a  former  recovery.  It  is  said,  that  on 
the  face  of  the  proceedings,  it  would  r.ot  appear  to  have 
related  to  the  contract ;  but  this  could  have  been  supplied 
by  parol  evidence ;  and  it  frequently  occurs  in  pleading  a 
former  recovery,  that  parol  evidence  must  be  adduced* 
What  is  the  consequence  of  granting  the  plaintiff's  men- 
tion ?  The  defendant  is  turned  round  to  another  action, 
upon  what,  at  most,  can  only  be  considered  a  technical 
objection. 

I  am  therefore  against  the  motion* 

M^Duffie,  for  the  motion. 
Butler  &?  Brooks^  contra. 


William  Hawkins,  vs.  Francis  Hatton  and  Wife. 

If  beparate  suits  be  brought  for  a  joint  trespass  against  several  defend- 
ants, the  plaintiff  may  recover  against  each,  but  he  can  have  one 
satisfaction  only ;  fa. J  and  the  Court,  on  payment  of  costs,  will  stay 
further  proceedings  against  the  other  defendants,  where  satisfaction 
has  been  made  by  one. 

JL  HIS  was  an  action  to  recover  damages  for  a  trespass 
committed  by  the  wife  ;  tried  before  Mr.  Justice  Gantt, 
at  Newberry,  Spring  Term,  1818.  The  defendant  plead- 
cd,  that  since  the  last  continuance,  the  plaintiff  had  re- 
covered damages  for  the  same  trespass,  in  an  action  against 
one  Manning. 

To  this  plea,  the  plaintiff  demurred,  and  assigned  for 
causes  of  demurrer, 
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1st.  That  a  recovery  against  one  of  several  joint  tres- 
passers, is  no  bar  to  an  action  against  another. 

2nd.  Because  the  plea  ought  to  have  alleged  satisfac- 
tion^ as  well  as  recovery. 

3nd.  Because  the   plaintiff  may  bring  several  actions 
against  joint  trespassers ;   and  although  he  may  recover  ; 
against  one,  the  Court  will  not  stay  proceedings  as  to  the 
others,  except  on  payment  of  costs. 

The   Court   below    gave  judgment  for  the    defend- 
ants in  demurrer,  but  allowed  the  plaintiff  to  answer  over. 

The  plaintiff  now   moved  this  Court  to  reverse  that 

judgment,  and  for  leave  to  execute  a  Writ  of  Enquiry; 

and  relied  on  the  grounds  set  forth  as  causes  of  demurrer. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Johnson. 

It  will  not  be  questioned,  that  a  plaintiff  may  bring  joint  \ 
or  several  actions  of  trespass  against  joint  trespassers;  and 
if  they  are  all  joined  in  the  same  action,  they  may 
sever  in  their  defence;  and  if  they  do,  that  the  Jury  may 
find  damages  as  to  each  defendant.  Upon  the  first  view 
of  this  case,  I  was  disposed  to  think,  upon  the  same  prin- 
ciple, that  when  several  actions  were  brought,  the  Jury 
might,  and  probably  would,  assess  damages  according  to 
the  part  that  each  defendant  took  in  the  trespass ;  and  that 
a  recovery  against  one,  could  in  no  event  be  a  bar  to  an 
action  against  another  for  the  same  trespass,  but  might  be 
given  in  evidence,  in  mitigation  of  damages ;  so  that  in 
effect,  the  plaintiff  would  have  but  one  satisfaction  for  the/ 
injury.  But  the  very  able  opinion  of  Chief  Justice  Kenty 
delivered  as  the  opinion  of  the  Court,  in  the  case  of  Liv-» 
ingston  vs.  Bishop,  et  al.  1  John.  Rep.  290,  and  the  re- 
spect due  to  the  undivided  opinion  of  my  brethren,  have 
induced  me  to  doubt  the  correctness  of  the  conclusion. 

It  is  unreasonable,  that  a  party  should  have  more  than 
one  satisfaction  for  the  same  injury;  and  although  there 
may  be  several  wrong  doers,  and  the  party  injured  may 
maintain  actions  against  them  severally,  yet,  each  is  liable 
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for  the  whole  entire  damages  sustained ;  and  the  law,  ab- 
horring a  multiplicity  of  actions,  will  presume,  that  the 
Jury  in  any  one  of  the  actions  would  give  him  damages 
to  the  extent  of  the  injury,  and  forbids  that  he  should  prose- ' 
cute  a  further  remedy,  after  there  has  been  a  satisfaction* 
But  until  there  is  a  satisfaction  of  the  damages  assessed, 
a  recovery  could  not  operate  as  a  bar  to  an  action  against 
another  of  the  joint  trespassers ;  because  it  is  possible., 
from  the  insolvency  of  the  first  defendant,  and  various 
other  causes,  the  plaintiff  might  never  be  able  to  obtain  his 
redress.  It  was  therefore  ckarly  incumbent  on  the  defend- 
ant to  have  averred  a  satisfaction,  in  his,  plea  of  former  re- 
covery, 

f  The  true  rule,  I  take  to  be  this;  if  there  has  been  a  re- 
cover}'' against  one  of  several  joint  trespassers,  the  plain- 
tiff may  proceed  against  the  others,  until  there  is  a  sa- 
tisfaction of  the  damages  recovered  against  some  one  of  the 
defendants ;  and  if  he  elect,  as  he  may,  to  proceed  to  the 
satisfaction  of  any  one  of  the  judgments,  the  Court  will,  on 
the  payment  of  costs  in  the  other  cases,  order  satisfaction 
to  be  entered  on  all  the  judgments ;  and  if  the  satisfaction 
is  made  pending  any  of  the  actions,  the  Court  will,  on 
vpayment  of  costs,  stay  further  proceedings  in  them. 

It  follows,  therefore,  that  the  decision  of  the  Circuit. 
Court  must  be  reversed  ;  but  that  under  the  circumstances 
of  the  case,  the  defendant  may  have  leave  to  amend  his 
plea. 

Justices  Colcockj  Nott  and  Chevesy  concurred. 

Mr.  Justice  Gantt  dissented. 


• 
» 


Crenshaiv,  for  the  motion. 
O'Neal^  contra. 

fa. J  Bird  vg,  Randall,  3  Bur.  1353.    Blown  vs.  Wootan,  Cro-  JT%c* 
73.    1  Esp.  Dig.  Gould's  Ed.  315.     .  R. 
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}^ne  Flood,  ads,  Lewis  Howser,  Administrator  of  Sa- 
rah J.  Carr. 

A.  by  his  last  will  and  testament,  bequeathed  various  personal  property 
to  his  daughter  B.  to  be  delivered  to  her  on  the  day  of  her  coming  of 
age,  or  her  marriage;  and  by  a  subsequent  clause,  limited  a  remain- 
der to  his  three  sisters,  if  B.  should  die  before  a£e  or  marriage;  by  a 
Codicil,  made  soon  after,  A.  bequeathed  a  negro  woman  to  B.  and 
declared  that  this  Codicil  should  be  considered  as  part  and  parcel  of 
his  last  will  and  testament,  and  that  all  things  therein  mentioned, 
should  be  faithfully  performed,  Held,  that  the  bequest,  contained  in  the 
Codicil,  was  not  subject  to  the  limitations  of  the  will,  and  consequently 
that  B.  took  an  absolute  estate  in  the  negro  woman. 

A  HIS  was  an  action  of  trover  for  a  negro  ;  tried  at 
©rangeburgh,  Fall  Term,  1818,  before  Mr.  Justice 
Colcock. 

Hans  Carr,  by.  his  last  will  and  testament,  bequeathed 
to  his  daughter  Sarah  Jane  Carr,  six  negroes,  and  the  re- 
mainder of  his  property,  not  otherwise  disposed  of  by  his 
will,  to  be  delivered  to  her  at  the  day  of  age,  or  marriage  ; 
and  by  a  subsequent  clause,  says,  if  she  should  die  before 
\&he  comes  of  age,  or  marries,  then,  and  in  that  case,  he 
gives  her  part  of  his  estate  to  his  three  sisters,  to  be 
equally  divided  among  them,  share  and  share  alike, 
to,  them  and  their  heirs ;  which  will  is  dated  5th  No- 
vember, 1796.  By  a  codicil,  dated  7th  November,  1796, 
two  days  after,  he  gives  and  bequeaths  to  his  said 
daughter,  Sarah  Jane  Carr,  one  hundred  acres  of  land,  and 
a  negro  woman  named  Peggy ,  the  subject  of  this  suit,  and 
declares  that  this  codicil  shall  be  considered  as  part  and 
parcel  of  his  last  will  and  testament,  and  that  all  things 
therein  mentioned,  shall  be  faithfully  performed. 

The  question  made  below,  was,  whether  the  daughter 
should  take  an  absolute  estate  in  the  wench  Peggy,  as 
given  in  the  codicil,  or  whether  the  bequest  should  not  be 
considered  as  limited  over,  by  the  clause  in  the  will. 

It  was  conceded,  that  if  she  took  the  wench  absolutely, 

that  the  plaintiff  was  entitled  to  recover ;  and  the  Court 
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being  of  that  opinion,  a  verdict  was  found  for  the  plaintiff. 
A  new  trial  was  now  moved  for  on  the  ground : 
That  by  the  legal  and  proper  construction  of  the  will 
and  codicil  of  Hans  Carr,  there  is  a  limitation  over,  from 
Sarah  Jane,  the  legatee,  to  her  three  aunts,  which  vested 
the  estate  absolutely  in  them,  upon  the  death  of  the  said 
legatee* 

Mn  Justice  Colcock  delivered  the  opinion  of  the  Court 
The  wench  Peggy,  named  in  the  codicil,  was  not  one  of 
those  specifically  given  in  the  will,  and  would  have  passed 
(subject  to  the  limitation)  to  the  daughter  under  the  words 
"remainder  of  my  estate,"  had  the  testator  not  made  the 
codicil.     Where  then  was  the  necessity  for  making  a  co- 
dicil ?    It  was  according  to  the  argument  of  the  counsel,  a 
work  of  supererogation.    It  is  clear  that  the  intention  of  the 
testator  was  to  do  more  for  his  daughter  than  had  been 
done  in  the  will ;    and  the  law  puts  the  "question  out  of 
doubt.     The  codicil  being  but  an  expression  of  the  testa- 
tor, as  to  the  disposition  of  his  estate,  shall  take  effect, 
though  repugnant  to  some  of  the  clauses  of  his  will,  and 
will  be  considered  as  a  revocation  of  all  such  as -are  .in* 
consistent  with  its  provisions.   u  Where  a  codicil  is  said  to 
be  a  part  of,  or  incorporated  into  a  will,  this  union  must  be 
understood  to  be  the  effect  of  its  first  acting  upon  the  will, 
by  its  own  force, and  attracting  it  to  itself."  Roberts  on  Wills, 
477  1st  Ed.  407  2nd  Ed.  "  The  business  of  a  codicil,"  says 
Powell  on  Devises,  24,  "by  intendment  of  law,  was  to 
alter,  explain,  add  or  subtract,  something  from  the  will." 
And  again,  in  p.  541-44,  u  a  codicil  likewise,  if  inconsistent 
with  a  preceding  will,  is,  in  law,  a  revocation  of  it."     That 
is  so  inconsistent,  that  both  cannot  stand.     For  u  where  a 
legacy  is  given  to  a  person  by  a  codicil,  as  well  as  by  a 
will — whether  the  legacy  given  by  the  codicil,  be  more  ot 
less  than,  or  equal  to  the  legacy  given  by  the  will,  the  le- 
gatee shall  take  both."    6  vol.  Jacob's  Law  Dictionary, 
Tomlin's  Ed.  426. 
In  the  case  before  us,  the  testator  was  only  giving  by 
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the  codicil  the  absolute  right  to  the  property  which  by  his 
will  would  have  passed,  subject  to  a  limitation  over,  It  is 
manifest  that  this  was  the  intention  of  the  testator,  and 
equally  so,  that  his  intention  is  supported  by  the  law. 

The  motion  is  therefore  dismissed. 

Justices  Notty  Cheves,  Gantt  and  Johnson,  concurred* 

Stark,  solicitor,  for  the  motion, 
f elder,  contra. 


. •••••••••••••• . 


Patrick  Quartermas  and  Frederick  Counts,  ads. 
William  Hawkins,  Assignee, 

The  Act  of  Assembly  of  1785,  enables  the  plaintiff  to  proceed  against 
'the  bail  by  *ci.  fa.  but  jioea  not  take  away  the  remedy  by  debt  on 
ihe  bail  bond. 

AlEBT  on  bait  bond,  tried  at  Newberry  district,  Fall 
Term,  1818,  before  Mr.  Justice  Colcock. 

This  was  a  Summary  Process;  and  on  the  trial  it  was 
objected,  that  the  proceeding  should  have  been  by  scire 
facias,  under  the  act  of  1785  ;  which  proceeding,  it  was 
contended,  was  substituted  in  lieu  of  the  action  of  debt 
on  the  bond  to  the  sheriff. 

The  Presiding  Judge  was  of  a  different  opinion  and 
decreed  for  the  plaintiff. 

A  new  trial  was  now  moved  for,  on  the  objection  taken 
below. 

Mr.  Justice  Colcock  delivered  the  opinion  of  the  Court. 

The  act  is  in  these  words,  "  Whereas  heretofore,  it 
hath  been  the  law  of  this  state,  that  upon  the  return  of  writs 
of  capias  ad  respondendum,  where  the  defendant  or  defend- 
ants maketh  default  of  appearance,  to  sufflr  the  plaintiff  to 
suspend  the  proceedings  against  such  defendant  or  de- 
fendants, and  commence  original  actions  against  the  bail, 
whereby  the  costs  have  been  greatly  and  unnecessarily  in- 
creased and  the  defendants  aggrieved :  For  remedy  there- 
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of,  Be  it  further  enacted,  That  where  any  writ  shall  issue 
from  any  Court  within  this  state,  whether  of  supreme  or 
inferior  jurisdiction,  and  the  defendant  shall  give  bail  for 
his  appearance  and  shall  make  default,  the  suit  shall  be 
prosecuted  to  judgment  and  execution  against  such  de- 
fendant, before  any  proceedings  shall  be  had  against  the 
common  bail.     And  if  the  Sheriff  shall  return  upon  *  the 
execution  that  the  defendant  is  not  to  be  found,  or  hath  no 
effects  whereon  to   levy   the   debt  and  costs,    then    the 
plaintiff  may  sue  forth  a  scire  facias  against  such  bail,  to 
show  cause  why  the  execution  for  the  judgment  and  costs 
should  not  issue  against  him  or  them  ;  and  on  such  scire 
facias  being  returned  executed,  judgment  shall  be  entered 
up  against  such  bail,  and  execution  go  forth  as  against 
the  original  defendant,  &c."  P.  L.  369.  1  Brev.  Dig.  53, 
and  directs,  that  if  the  return  be  non  est  inventus,  a  second 
scire  facias  shall  issue  into  any  district  where  the  bail 
may  be  ;  and  on  a  second  return  of  non  est,  judgment  shall 
be  entered,  with  a  previous  saving  to  the  common  bail 
the  right  of  becoming  special  bail  at  any  time  before  judg- 
ment.    Upon  a  brief  review  of  the  law,  as  it  stood  before 
the  passing  of  this  act,  and  a  recurrence  to  the  preamble 
of  the  act,  it  will  be  seen,  that  the  remedy  by  action  on 
the  bond  to  the  sheriff  is  not,  nor  was  not  intended  to  be 
taken  away  by  the  act.     Upon  the  return  of  the  writ  and 
failure   of  appearance,    the  plaintiff  might  suspend    his 
action  against  the  defendant  and  proceed  against  trie  bail. 
But  if  an  appearance  was  entered  and  the  bail  to  the  she- 
riff (or,  as  they  are  called  in  the  act,  bail  below)  justified, 
and  became  special   bail,  the   suit  must  be  carried   on, 
against  the  principal,  and  the  bail  might  surrender  the 
principal,  in  discharge  of  themselves,  at  any  time  before 
the  return  of  the  second  scire  facias  or  first  scire  feci  ;  so 
that  one  of  the  processes,  and  against  the  special  bail,  was 
scire  facias,  that  which   is  spoken  of  in  the  act.      The 
inconvenience  complained  of  is,  that  the  bail   could  he 
sued,  when  the  principal  might  be  able  to  pay  the  debt, 
suid  ought  to  be  tried  first ;  and  that  in  case  he  is  able  ami 
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docs  pay  the  debt,  then  the  unnecessary  accumulation  of 
costs,  in  consequence  of  tht  two  suits,  might  have  been 
avoided,  to  remedy  which  the  act  was  passed.  While  it 
secures  on  the  one  hand  the  bail  from  unnecessary  costs 
and  vexation,  on  the  other  it  is  careful  to  put  the  plaintiff 
in  as  good  a  situation  as  if  the  bail  had  become  special 
bail,  (as  they  are  termed  in  the  acO  or  bail  above,  and 
they  are  permitted  to  enter  themselves  as  such  at  any 
time  before  the  judgment  is  signed.  If  it  be  found,  that 
the  principal  cannot  pay,  the  plaintiff  may  proceed  against 
the  bail  by  scire  facias,  as  he  could  have  done  at  the  com- 
mon law  against  special  bail,  on  the  return  of  the  ca.  sa. 
Thus  the  costs,  which  would  have  accrued  against  the  bail 
on  a  suit  which,  in  many  instances,  might  be  unnecessary, 
are  in  all  such  saved,  and  the  bail  relieved*  from  the  vex- 
ation  of  an  unnecessary  suit.  It  is  then  clear,  that  it  was 
necessary  to  introduce  the  authority  to  proceed  against 
the  common  bail  by  scire  facias,  which  could  not  have 
been  done  at  the  common  law,  and  this  was  all  that  was 
intended.  If  any  thing  further  were  necessary  to  show 
the  intent  of  this  act,  the  phraseology  used,  I  think, 
must  put  it  beyond  doubt,  for  the  act  says,  "  may  proceed 
against  such  bail.'1  Now,  if  (as  is  contended)  it  in- 
tended to  take  away  the  remedy  by  action  on  the  bond, 
it  would  certainly  have  said,  u  shall  proceed  by  scire 
facias,  and  no  otherwise.1' 

In  the  case  of  Benson  vs.  M'Kie,  a  contrary  opinion 
was  held  by  three  Judges,  and  hence,  the  idea  that  this 
question  was  settled ;  but  there  were  other  points  in  that 
case,  on  which  some  of  the  Judges  determined  that  a 
new  trial  should  be  granted,  and  the  opinion  of  three  can- 
not be  considered  as  settling  the  law. 

In  this  opinion,  my  brethren  all  concur. 

The  motion  is  refused. 

Justices  Nott,  Cheves,  Gantt  and  Johnson,  concurred. 

Crenshaw  &?  Bails kett,  for  the  motion* 
O'Neal,  contra. 
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William  Brown  et  aU  ads.  Gervis  Gibson  &  ux. 

Probate  of  a  will  in  common  form  may  be  revoked  either  on  a  suit  by 
citation,  or  on  appeal  at  any  time  within  thirty  years. — f  a.  J 

The  Ordinary  has  the  power  to  revoke  a  probate  made  by  his  predecea* 
sor  in  office. 

It  is  exclusively  the  duty  of  the  executor  to  prove  the  will  and  defend 
any  contest  about  it,  ut  srmble. 

.  The  decrees  of  a  Court  of  Ordinary,  on  a  matter  within  its  jurisdic- 
tion, are  conclusive  until  reversed. — (~b*  J 

If  the  question  of  damages  is  not  put  in  issue  by  the  pleadings, 
damages  cannot  be  made  the  subject  of  the  verdict ;  and  in  such  case, 
if  damages  be  given,  a  new  trial  will  be  granted,  unless  t)ie  plaintiff 
agree  to  release  them. 

Where  a  defendant  sets  up  a  wi,U,  it  is  incumbent  on  him  to  prove  it ; 
and  where  it  relates  to  lands,  he  must  prove  it  de  novo  in  the  Court  of 
Common  Pleas/  although  probate  has  been  granted. 

J.RIED  before  Mr,  Justice  Johnson.  This  was  an 
application  to  the  Court  for  a  writ  of  partition,  to  make  3 
distribution  of  the  real  and  personal  estate  of  the  deceased, 
Hugh  M'Donald,  agreeably  to  the  act  of  1791. 

The  defendants  opposed  this  application,  and  set  up  a 
will  made  by  the  deceased.  It  appeared  that  this  will 
had  been  proven  in  the  common  form,  and  allowed  by 
Joseph  Brown,  Esq.  the  late  Ordinary  of  Chester  dis- 
trict, in  1814. 

In  reply  to  this,  the  plaintiffs  produced  a  decree  of  the 
present  Ordinary,  dated  in  August,  1818,  which  recites 
a  citation  issued  at  the  instance  of  the  plaintiffs,  requiring 
the  executor  to  appear  before  him  to  prove  the  will  in 
solemn  form,  and  that  the  executor  did  attend. 

This  decree,  in  effect,  operated  as  a  revocation  of  the 
probate  made  in  common  form,  and  disallowed  the  will,  on 
account  of  the  insanity  of  the  deceased,  at  the  time  of  its 
execution. 

An  objection  was  made  to  the  admissibility  of  this 
decree,  which  was  overruled,  and  the  case  went  to  the 
Jury,  who  found  for  the  plaintiffs,  and  thirteen  dollars 
damages. 
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Several  grounds,  arising  out  of  the  provisions  of  the 
will,  and  the  state  of  the  pleadings,  were  made  the  basis  of 
amotion  for  a  new  trial ;  but  from  the  view  taken  of  the 
case,  they  have  become  unimportant,  and  it  is  not  therefore 
necessary  to  state  them  or  the  facts  out  of  which  they  arise. 

Those  remaining  involve  the  following  questions  : 

1st.  Whether  the  present  Ordinary  had  the  power  to 
revoke  a  probate  made  by  his  predecessor. 

2nd.  Whether  he  could  do  so,  without  summoning  all 
the  parties  interested  in  the  estate,  and  whether  the  revo- 
cation was  not  void  without  ic 

3rd.  Whether  the  plaintiffs  were  entitled  to  recover  dam- 
ages in  this  action. 

An  exception 'Was  also  taken  to  the  charge  of  the  Presi- 
ding Judge;  because  he  instructed  the  Jury  that  the  de- 
fence set  up  could  not  avail  the  defendant,  as  to  the  real 
estate. 

Mr.  Justice  Johnson  delivered  the  opinion  of  the  Court. 

1st.  The  probate  of  a  will  in  common  formy  may  be  re- 
voked, either  on  a  suit  by  citation,  or  on  appeal ;  (Toller's 
Law  of  Executors  78,)  and  that  at  any  time  within  thirty 
years.  lb.  76.  Cockb.  Clerk's  Assist.  132.  The  circum- 
stance, that  the  probate  in  this  case,  was  granted  by  the 
predecessor  of  the  present  ordinary,  who  took  upon  him- 
self to  revoke  it,  cannot  avail  the  defendants ;  because  the 
Court  is  the  same,  possesses  the  same  power  and  jurisdic- 
tion in  the  hands  of  the  present  incumbent,  as  it  did  in  the 
hands  of  his  predecessor ;  and  the  mere  fact  of  a  judicial 
power  passing  from  the  hands  of  one  person  to  another, 
cannot  have  the  effect  of  changing  the  legal  rights  of  the 
parties. 

2nd.  It  is  said,  that  after  a  will  has  been  proven  inform 
of  law,  an  executor  cannot  be  again  required  to  prove  it. 
Clerk's  Assistant,  133.  Reasoning  by  analogy,  it  would 
seem,  that  it  was  exclusively  the  duty  of  the  executor  to 
prove  it,  and  that  it  was  equally  incumbent  on  him  to  de- 
fend any  contest  about  it.    Besides,  from  the  nature  of  the 
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trust  created  by  the  office  of  executor,  it  becomes  exclu- 
sively his  duty  ;  and  in  this  country  the  range  of  interest, 
in  the  distribution  of  intestates'  estates,  is  so  extensive  that 
k>  it  might  become  difficult,  if  not  impossible,  for  the  ordinary, 

or  any  other  individual,  to  ascertain  who  were  the  persons 
interested,  and  thus  everv   order   made   by  the    Court  of 

*  m*  mi 

Ordinary  might  become  a  perpetual  source  of  litigation. 
|  There  is  also  another  view  of  this  subject.     The  decree 

of  the  Court  of  Ordinary,  revoking  the  probate  of  the 
will,  was  the  judicial  act  of  a  Court  possessing  jurisdiction 
over  the  subject  matter  of  dispute  ^  and  the  law  holds  the 
exercise  of  this  right  so  sacred,  that  no  evidence  will  be 
permitted  to  control  it,  in  relation  to  the  .subject  of  dis- 
pute, so  long  as  it  remains  unreversed  by  the  order  of  a 
superior  tribunal ;  (Toller's  Law  of  Executors,  f6,)  and 
this  can  only  be  done  on  an  appeal  to  the  Court  of  Com- 
mon Pleas,  in  the  manner  pointed  out  by  the  act  of  as- 
sembly. 

3d.  The  question  of  damages,  was  not  put  in  issue  by 
the  pleadings,  and  could  not  therefore  be  properly  the  sub*- 
ject  of  the  verdict ;  but  this  of  itpelf  is  not  necessarily  a 
sufficient  ground  for  a  new  trial,  as  the  verdict  so  far  may 
be  considered  as  surplusage. 

The  exception  taken  to  the  charge  to  the  Jury  cannot 
avail  the  defendants.  The  defendants  themselves  set  up 
the  will,  and  it  was  incumbent  on  them  to  prove  it,  and 
they  offered  no  other  evidence  than  the  probate,  and  whe* 
ther  this  probate  had  been  revoked  or  not,  was  wholly 
immaterial,  as  relative  to  the  lands,  as  it  was  incumbent 
on  them  to  prove  it  on  the  trial  de  novo. 

I  am  of  opinion,  that  a  new  trial  ought  to  be  granted  on 
the  third  ground,  in  relation  to  the  damages,  unless  the 
plaintiffs  release  those  damages. 

Justices  Colcock,  Notty  Cheves  and  Gantty  concurred. 

Gisty  for  the  motion. 
Clarke^  solicitor,  contra. 
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("a. J  4  Burns'  Eccles.  Law,  207.  Roberts  on  Wills,  194.  Grim- 
ke'a  Law  of  Executors,  173.   Sheppard'S  Touchstone,  499. 

(b.)  Gahan  vs.  Maingay,  Irish  Term  Rep.  51,  73.  Sawyers  vs.  Shan- 
non k  Boling,  1  Tennessee  Rep.  467,  Grant  vs  Chamberlain,  4  Mass. 
T.  Rep.  6*13,  Vandenheuvel,  United  fns.  Comp.  2  Cuinc's  Cas.  255; 
and  the  following  case  has  been  since  decided  in  this  Court : 

Starke  vs.  Woodward. 

Jin  existing  judgment  or  decree  of  a  competent  Court,  upon  a  matter  -within 
its  jurisdiction,  is  conclusive  of tlte  rights  of 7/ie  parties,  on  the  same  point, 
in  any  other  Court  of  concurrent  jurisdiction  ;  nor  do  the  decrees  of  the 
Court  of  Equity  form  any  exception  to  the  general  rule. 

This  was  an  action  of  trover,  for  five  negroes ;  tried  before  Mr.  Jus- 
tice JVott,  at  a  Special  Court,  held  at  Fairfield,  August,  1819. 

It  appeared  in  evidence,  that  the  defendant  had  married  plaintiff's 
daughter.  That  tome  short  time  after  the  marriage,  plaintifftgave  his 
daughter  several  negroes,  of  which  those  in  question  were  a  part.  De- 
fendant's wife  died  within  about  two  years  after  the  marriage,  without 
issue.  After  her  death,  plaintiff  claimed  the  negroes ;  alleging,  that 
1>y  a  Heed  of  gift,  made  to  his  daughter,  a  reversionary  interest  -was  re- 
served, in  case  she  should  die  -without  issue  ;  and  that,  as  that  contingency 
had  now  happened,  the  negroes  belonged  to  him.  The  defendant  re- 
fused to  deliver  them  up.  The  plaintiff  had  obtained  possession  of 
four,  and  this  action  was  brought  to  recover  the  value  of  the  five  which 
defendant  detained.  After  this  action  was  commenced,  the  defendant 
filed  a  bill  of  injunction,  in  the  Court  of  Equity,  alleging,  that  the  deed 
6f  gift  had  been  executed  after  the  gift  -was  made  and  the  property  de- 
Uycred ;  and  was  therefore  a  fraud  on  his  marital  rights,  and  void. 
The  object  of  the  bill,  was,  to  obtain  a  discovery  from  the  plaintiff,  of 
the  time  when  the  deed  was  executed  ;  it  also  prayed  that  he  might 
be  decreed  to  deliver  up  the  four  negroes  of  which  he  had  obtained 
possession,  and  that  complainant  might  be  confirmed  and  quieted  in 
the  right  and  possession  of  those  which  he  retained.  Upon  hearing1 
the  case,  the  Court  of  Equity  decreed,  that  the  complainant  had  no 
right  to  any  of  the  property  in  question,  and  dismissed  the  bill. 
The  Plaintiff  then  proceeded  with  his  action  at  law,  and  the  only  ques- 
tion made,  was,  -whether  the  decree  of  the  Court  ofEqidty  -mas  final  and 
conclusive,  as  to  the  right  of  property. 

The  Presiding  Judge  held  that  it  was  so,  and  refused  to  let  the  de- 
fendant introduce  any  testimony  to  controvert  it.  S 

The  Jury  found  a  verdict  for  the  plaintiff;  and  this  was  a  motion  for 
a.  new  trial  on  the  ground  of  misdirection  in  the  Court  below. 

Mr.  Justice  Mtt  delivered  the  opinion  of  the  Court. 
T  consider  it  now  a  well  settled  principle  of  law,  that  an  existing 
judgment  or  decree  of  a  competent  Court,  upon  a  matter  within  its  ju- 
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Hsdiction,  is  conclusive  of  the  rights  of  the  parties,  on  the  tame  point, 
in  any  other  Court  of  concurrent  jurisdiction.   . 

The  determination  of  the  great  question  which  has  been  so  much 
agitated,  and  which  became  so  interesting  during  the  late  European 
war,  with  regard  to  the  conclusiveness  of  the  sentences  of  foreign 
Courts  of  Admiralty,  ought  to  be  decisive  of  this  case.  It  has  been  si 
long  settled,  in  England,  that  the  sentence  of  a  foreign  Court  of  Admi- 
ralty is  conclusive  as  to  all  matters  which  it  professes  to  decide,  even 
against  the  underwriters,  who  are  not  parties  to  the  original  suit,  that 
it  is  now  not  permitted  to  be  questioned :  and  at  a  time  when  the 
Judges  of  England  were  so  embittered  against  the  French  Courts  as  to 
pronounce  them  pirates  and  robbers,  proceeding  upon  Algerine  and 
•worse  thanMgerine  principles,  they  respected  the  decrees  of  those  same 
Courts,  and  held  them  conclusive,  (Geiger  &  Aguilar,  7  D.  &  E.  692. 
Pollard  &  Bell,  8  Do.  436.)  The  same  principle  has  been  established  by 
the  Supreme  Court  of  the  United  States.  And  it  is  considered  so  well 
settled  in  this  state  that  in  a  late  case  when  the  question  occurred,  the 
Court  would  not  permit  it  to  be  argued,  (L.  Groning  vs. '  U.  Insu- 
rance Company.} 

But  where  the  question  has  happened  between  the  same  parties,  I 
have  never  known  it  doubted.  In  the  Dutchess  of  Kingston's  case, 
Harg.  St  Tr.  11  vol.  261-2,  Lord  Chief  Justice-  Jje  ksrey,  who  deliv- 
ered the  opinion  of  all  the  Judges,  says,  «*  the  judgment  of  a  Court  of 

\  concurrent  jurisdiction  directly  upon  the  point,  is,  as  a  plea  in  bar,  or  as 
evidence,  conclusive  between  the » same  parties  upon  the  same  matter 
directly  in  question  in  another  Court.**  In  the  case  of  Roberts  &  For- 
tune, (cited  in  Gahan  &  Maingay,  Irish  Term  Reports  40,)  Chief  Jus- 

.  tice  Lee,  observes,  that  Courts  of  law  pay  such  deference  to  the  judg- 
Hientfl  of  each  otheT  in  matters  within  their  jurisdiction,  that  the  first 
determination,  by  a  proper  authority,  ought  to  prevail.  The  case  of 
Gahan  vs.  Maingay,  (Irish  Term  Reports  1,)  is  a  case  of  high  author- 
ity. It  was  determined  in  the  Exchequer  Chamber  of  Ireland,  before 
all  the  Judges,  and  contains  all  the  law  on  this  subject.  Lord  Chancel- 
lor Fitz-Gibbon  observes,  "  sitting  in  a  Court  of  law,  I  am  not  at  lib- 
erty to  enter  into  an  examination  of  the  justice  or  injustice  of  any 
judgment  of  a  Court  of  competent  jurisdiction,  unless  it  comes  before 
me  by  a  writ  of  error.  All  parties  to  such  a  judgment  are  bound  by 
it,  until  it  is  reversed  by  a  Court  having  competent  authority  to  re- 
view it." 

These  authorities  go  most  satisfactorily  to  support  the  decision  io 
this  case,  unless  the  decrees  of  the  Court  of  Equity  form  an  exception 
to  the  general  rule.  But  I  am  not  aware  of  any  such  distinction  ;  indeed 
the  principle  applies  with  peculiar  force  to  this  case.  The  defendant 
availed  himself  of  the  authority  of  the  Court  of  Equity  to  withdraw  his 
cause  from  this  Court.  It  has  therefore  been  tried  by  a  tribunal  of  his 
own  choosing.    If  he  had  applied  to  that  Court  merely  for  a  discovery, 
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(the  only  ground  perhaps  which  could  have  given  it  jurisdiction,)  it 
would  have  been  no  bar  to  the  trial  in  this  Court ;  but  having  given  the 
Court  jurisdiction,  he  chose  to  subxnit  his  whole  case  to  its  decision^ 
and  must  be  bound  by  the  decree. 

The  motion  therefore  must  be  refused. 
•  Justices  Colcock,  Gantt,  Johnson  and  Richardson,  concurred; 

Oregg,  for  the  motion. 

Clarke,  solicitor,  and  Standing,  contra.  R. 


John  Rabb  et  al.  ads.  Josiah  Kilgore. 

The  Statutes,  and  the  Acts  of  Assembly  prescribing  the  moaner  in 
which  the  Sheriff  shall  proceed  in  Replevin,  do  not  destroy  the  right 
of  individuals  to  enter  into  any  private  agreement  which  may  answer^ 
the  purpose  of  the  formal  proceedings  of  that  officer ;  therefore  a  bond 
given  by  a  tenant  to  his  landlord,  conditioned,  "  to  prosecute  a  writ, 
&c.  and  to  pay  and  satisfy  all  costs  which  should  be  awarded,  in  case  he 
should  discontinue  or  be  cast  in  his  suit,  and  all  damages  which  should 
be  recovered  against  him,"  is  not  void. 

JDeBT  on  bond,  tried  at  Columbia,  Fall  Term,  1818; 
before  Mr,  Justice  Colcock. 

The  bond  was  given  to  the  plaintiff,  (Kilgore)  condi- 
tioned to  prosecute  a  writ  of  replevin  with  effect,  and  to 
pay  and  satisfy  all  coste  which  should  be  awarded,  in  case 
he  should  discontinue  or  be  cast  in  his  suit,  and  all  dam- 
ages which  should  be  recovered  against  him  for  suing  out 
his  writ. 

To  this  action  there  were  two  pleas  in  bar ;  that  the 
bond  was  not  taken  in  pursuance  of  the  statutes  or  acts, 
(P.  L.  368.  1  Brev.  tit.  Distress.)  Demurrer  and 
Joinder. 

A  third  plea,  that  the  bond  was  taken  by  duress.    Issue. 

It  appeared,  that  the  defendant  (Rabb)  was  in  the  pos- 
session of  a  house,  in  the  town  of  Columbia,  as  tenant  to 
one  Bruce,  at  the  annual  rent  of  three  hundred  dollars  ; 
that  this  house  was  sold  by  a  decree  in  the  Court  of 
Equity,  and  that,  as  Rabbis  term  had  not  expired,  he 
was  sent  for  to  attend  the  sale,  and  did  so.     The  Sheriff 
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declared,  that  Rabb  was  in,  at  the  yearly  rent  of  8300; 
that  "his  term  had  not  expired,  and  that  whoever  became 
•  the  purchaser,  would  of  course  lie  under  this  Incum- 
brance. Rabb  was  present  and  did  not  contradict  this* 
A  levy  was  afterwards  made  for  the  rent  of  the  unexpired 
term  of  seven  months  ;  this  bond  was  given,  and  defend- 
ant did  sue  out  a  writ  of  replevin ;  and  for  want  of  pro- 
secution, was  non-suited.  Execution  issued  for  costs, 
which  were  paid,  and  the  goods  not  found. 

Upon  this,  a  verdict  was  found  for  the  plaintiff,  and  a 
motion  was  now  made  for  a  new  trial : 

1st.  Because  the  bond  was  not  taken  according  to  the 
Statutes  and  Act. 

2nd.  Because  the  proceedings  of  the  Court  of  Equity 
should  not  have  been  admitted  as  evidence. 

3rd.  Because,  without  them,  it  could  not  have  been 
proven  that  there  was  any  rent  due. 

Mr.  Justice  Colcock  delivered  the  opinion  of  the  Court, 
The  two  last  grounds  may  be  considered  as  one.  The 
proceedings  of  the  Court  of  Equity  were  not  admitted  to 
prove  any  thing  against  the  right  of  the  party  defendant, 
to  any  property,  but  merely  to  show  that  the  defendant 
was  present  at  the  sale,  which  might  as  well  have  been 
proven  by  oral  testimony.  There  was  therefore  no  im» 
propriety  in  admitting  them  to  prove  such  a  fact* 

The  first  ground  is  one  of  some  importance,  and  at 
first  excited  some  doubt ;  but  I  think,  both, on  principle 
and  authority,  that  the  bond  may  be  sustained,  as  a  good 
and  legal  bond,  at  the  Common  Law.  Although  the 
law  prescribes  a  particular  manner  in  which  the  Public 
Officer  shall  proceed,  yet  it  does  not  destroy  the  right  of 
individuals  to  enter  into  any  private  agreement  which  may 
answer  the  purpose  of  the  formal  proceedings  of  the 
Officer.  Here  the  bond  is  given  to  the  Plaintiff  by  the 
defendant,  and  of  course,  with  their  mutual  consent; 
and  the  defendant  now  wishes  to  take  advantage  of  his 
own  wrong;    if  wrong  it  can  be  considered*    He  has 


November  Term.  338 

(derived  all  the  benefit  from  this  mode  of  proceeding,  that 
lie  could  have  obtained  by  a  formal  bond  taken  by  the 
Sheriff  colore  officii ;  and  there  appears  to  be  strong  rea- 
sons why  the  parties  should  be  permitted  to  make  their 
own  arrangements  in  case  of  distress  for  rent*     For  it  is 
to  be  remembered,  that  a  landlord  may  distrain  himself 
or  by  his  own  bailiff.     Suppose  A.  the  landlord,  distrain 
pn  the  goods  of  B.  the  tenant,  who  should  request  him  to 
take  first  a  bond  to  prevent  the  injury  which  must  result 
from  removing  his  goods ;  would  it  not  be  unreasonable 
to  prevent  an  arrangement  calculated  to  avoid  injury  to 
the  tenant's  goods  and  to  secure,  at  the  same  time,  the 
landlord's  rights  t  I  presume  this  could  never  have  been 
the  intention  of  the  law ;  but  it  will  appear  by  a  reference 
to  authority,  that,  in  similar  cases,  such  bonds  have  been 
•held  to  be  good ;  in  the  case  of  Hall  vs.  Carter,  (2  Mo- 
dern Rep.  304,)  u  an  action  of  debt  was  brought  on  a  bond ; 
the  defendant  craved  oyer  of  the  condition,  which  was, 
that  if  another  person  who  was  arrested  at  the  suit  of  the 
plaintiff,  and  for  whom  the  defendant  was  bound,  should 
give  such  security  as  the  plaintiff  should  approve  of,  for 
the  payment  of  ninety  pounds  to  him,  or  should  render 
his  body  to  prison  at  the  return  of  the  writ,  then  the  obli- 
gation to  be  void.      Defendant  pleaded,  the   statute  of 
23  Henry  6,  c.  10,  that  this  bond  was  given  for  ease  and 
favour"    "  The  Court  were  of  opinion,  that  it  was  not," 
and  say,  "  if  Sheriff  take  bond  in  another  man's  name  to 
elude  the  statute,  such  bond  is  void;    but  the  plaintiff 
may  give  directions  to  the  officer  to  take  such  bond  as  this 
to  himself ;  it  is  only  an  expedient  to  prevent  a  new  arrest, 
and  the  agreement  of  the  plaintiff  makes  it  good.     If  a 
capias  be  taken  out  against  the  defendant,  and  a  third  per- 
son gives  the  plaintiff  a  bond  that  the  defendant  shall  pay 
the  money  or  render  himself  at  the  return  of  the  writ,  it 
is  a  good  bond  and  not  without  the  statute'  because  it  is 
not  by  the  direction  of  the  officer,  but  by  the  agreement 
^f  the  plaintiff;  and  there  is  no  law  that  makes  the  agree- 
ment of  the  parties,  void;  and  if  the  bond  was  not  taken 
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by  such  agreement,  it  might  have  been  traversed"  In  the" 
note  it  is  said,  "  the  distinction  is,  that  where  the  under- 
taking is  given  to  the  Sheriff,  the  form  directed  by  the 
statute,  (23rd  Henry  6,  c.  10,)  must  be  strictly  pursued, 
&c."  "  But  when  the  undertaking  is  given  to  the  plain- 
tiff,  it  is  not  within  the  statute,  and  therefore  the  under- 
taking of  an  attorney  for  the  appearance  of  a  defendant,  is 
not  void,  because  it  is  given  to  the  plaintiff  in  the  action, 
and  not  to  the  Sheriff,"  and  in  the  case  of  Rogers  and 
Reeves,  1  Durn.  and  East  418,  Mr.  Justice  Buller  recog- 
nizes this  authority,  and  repeats  the  distinction,  and 
refers  to  Sid.  132,  and  1  Lev.  98. 

The  defendant  issued  his  writ,  but  failed  to  prosecute 
it.  Why,  if  he  did  not  owe  the  rent,  was  the  cause  aban- 
doned ?  Upon  the  whole,  the  defence  appears  to  be  a  mere 
shift  on  his  part,  to  avoid  the  payment  of  a  just  debt. 

The  motions  are  therefore  refused. 

Justices  Nott,  Cheves,  Gantt  and  Johnson,  concurred. 

Stark,  solicitor,  for  the  motion. 
Blanding  &f  Desaussure,  contra. 


Andrew  Kid,  by  his  Guardian,  vs.  Rachel  Mitchell. 

Where  an  infant  sues  by  guardian,  the  declaration  should  state  that  he 
was  admitted  by  the  Court ;  but  after  verdict,  judgment  will  not  be 
arrested  on  that  ground. — Ca-J 

In  an  action  of  trover,  the  jury  may  give  the  plaintiff  the  highest  value 
of  the  property  converted,  up  to  the  time  of  the  verdict- — C^'J 

A  deed  fraudulent  as  to  creditors,  may  be  good  between  the  par- 
ties. — CC'J 

Where  a  person  has  conveyed  property  to  another,  he  is  estopped  by 
his  own  deed  to  deny  his  right  to  convey ; — fd.  J  and  much  less  can 
a  third  person,  not  being  a  creditor,  take  advantage  of  it. 

If  A.  sell  property  to  B.  in  presence  of,  and  with  the  approbation  of  C. 
the  reputed  owner,  this  is  sufficient  to  enable  B.  to  bring  trover  with- 
out showing  how  A.  acquired  the  right : — Ce0 

If  a  deed  be  good  at  the  time  of  execution,  the  vendor's  having  contract- 
ed debts  afterwards,  will  not  render  it  void,  unless  it  be  proved  that 
the  property  was  conveyed  away  with  that  view. 
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A  deed  is  not  necessarily  void,  because  it  contains  all  that  a  sian  is- 
worth  :  Neither  is  it  fraudulent,  because  the. vendor  continues  in  pos- 
session -,  it  is  only  deemed  so  against  creditors  and  subsequent  pur- 
chasers without  notice. 

Where  a  father  has  made  a  bill  of  sale  to  fyis  son,  a  minor,  to  whom  he 
was  guardian,  and  the  father  continues  in  possession  of  the  property, 
this  possession  is  consistent  with  the  nature  of  the  instrument,  and  may 
be  considered  as  the  legal  possession  of  the  son.— ("f.J 

X  HIS  was  an  action  of  trover,  tried   at  York,  Spring 
Term,  1818,  before  Mr.  Justice  jftott. 

Col.  Ross,  the  first  witness,  swore  that  he  knew  the  ne« 
Jro,  who  was  the  subject  of  this  action ;  that  he,  as  sheriff 
of  York,  levied  an  execution  on  him,  as  the  property  of 
James  Kid,  on  the  17th  of  August,  1813,  at  the  instance 
of  £•  J.  Adicks ;  he  was  advertised  and  sold  according 
to  the  usages  of  sheriff's  sales,  and  purchased  by  James 
Mitchell,  deceased,  late  husband  of  defendant.  On  the 
day  the  property  was  sold,  and  previous  to  the  sale,  plain' 
tiff  and  his  mother,  came  forward  and  forbade  the  sale,  and 
exhibited  the  papers  furnishing  the  evidence  of  plaintiff's 
claim.  Adicks  had  several  other  executions  against  James 
Kid,  who  was  supposed  at  this  time  to  be  insolvent. 

John  Kid  swore,  that  he  was  a  subscribing  witness  to  a 
deed  of  gift  (which  was  produced)  from  William  Kid  to 
trie  plaintiff  for  the  negro  in  question.  It  was  drawn  by 
Adicks,  the  plaintiff  in  these  executions,  who  also  was  a 
subscribing  witness  to  it.  It  was  not  done,  he  said,  with  a 
view  to  defraud  James  Kid's  creditors,  but  on  the  contrary, 
a  calculation  was  then  made  of  the  amount  of  debts  which 
he  owed  ;  and  a  negro  fellow,  named  Isaac,  was  sold  to 
Adicks  for  the  purpose  of  paying  them,  and  there  was  a 
balance  due  James  Kid,  after  paying  his  debts,  of  eighty 
three  dollars,  for  which  Adicks  gave  him  his  note.  The 
deed  was  executed  in  June,  1809,  and  purported  to  be  in 
consideration  of  &  1000.  The  witness  said  he  saw  no 
money  paid.  James  Kid  was  an  imprudent  drinking  man, 
his  friends  were  apprehensive  that  he  would  dissipate  all 
his  property,  and  they  prevailed   upon  him  to  make  this 
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deed  to  secure  it  to  his  children.  On  his  cro4s  eX~ 
amination,  he  said  he  did  not  know  why  the  deed  was 
signed  by  William  Kid,  and  not  by  James.  The  property 
had  always  been  owned  by  James  Kid.  He  had  been  in- 
formed by  both  William  and  James  Kid,  that  some 
years  before  this,  James  Kid  had  made  ri  bill  ofaale  or  a 
deed  of  gift  of  this  same  negro,  to  William  Kid ;  and 
James  Kid  informed  him  it  was  done  to  prevent  him  from 
being  sacrificed  by  his  creditors.  James  Kid  was  present 
when  William  Kid  made  the  deed  to  his  son  Andrew,  and 
consented  to  it.  It  was  intended  to  convey  all  his  property 
to  his  children,  after  reserving  what  was  thought  sufficient 
to  pay  his  debts.  Andrew  Kid  has  always  lived  with  his 
father  since,  and  the  property  has  also  remained  there. 
Adicks lived  near  James  Kid,  and  kept  a  store;  it  was 
thought,  that  he  encouraged  him  to  drink,  in  order  to 
make  him  drunk,  and  get  his  property  from  him.  All  the 
debts  due  to  Adicks,  were  contracted  after  the  execution 
of  the  deed  to  Andrew  Kid.  This  witness  nlso  proved  a 
demand,  and  the  refusal  of  the  defendant  to  give  up  the 
property.  Coi.  Ross  again  said  this  negro  was  worth 
about  g  500  when  he  was  sold ;  he  was  worth  six  or  £  700, 
when  the  demand  was  made,  and  was  now  worth  eight  or 

S900. 

For  the  defendant,  Capt.  John  Kid  was  called ;  he  said, 
some  time  in  the  year  1808,  James  Kid  applied  to  hito  to 
borrow  money ;  he  informed  him  that  he  understood  he 
had  made  over  all  his  property  to  "William  Kid  ;  he  ac- 
knowledged that  he  had,  but  that  it  was  only  done  to  present 
it  from  being  sacrificed  by  his  creditors,  and  that  the  deed 
was  void.  He  nevertheless  lent  him  g  280,  the  greatest 
part  of  which  still  remained  unpaid.  He  said  that  the 
negro  was  always  called  Andrew  Kid's  negro,  after  the 
deed  of  gift.  That  Andrew  and  the  negro,  both  continued 
to  live  with  Jafnes  Kid. 

Other  witnesses  swore  that  the  negro  always  continued 
in  the  possession  of  James  Kid,  even  after  the  deed  of  gift 
to  his  son,  and  was  still  considered  as  his  property. 
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The  Jury  found  a  verdict  of  g  900,  for  the  plaintiff 
being  the  value  of  the  negro,  and  8  for  his  services. 

This  was  a  motion  made  in  arrest  of  judgment : 

Because  the  declaration  did  not  state  that  the  guardian 
was  appointed  by  the  Court. 

Also  for  a  new  trial. 

1st.  Because  the  Jury  found  a  verdict  for  the  yalue  of 
the  negro,  at  the  time  of  the  trial,  and  not  at  the  time  of  the 
conversion, 

2nd.  Because  the  deed  from  James  Kid  was  void,  as  it 
Was  expressly  proved  to  have  been  made  to  defraud 
creditors. 

3rd.  Because  the  Judge  misdirected  the  Jury,  in  stating  to 
them  that  the  deed  made  by  William  Kid  to  Andrew  Kid, 
passed  the  property  from  James  Kid  to  Andrew  Kid, 
without  any  express  consent  of  James  Kid,  and  that  it  was 
good  against  future  creditors. 

4th.  Because  the  deed  from  William  Kid  to  Andrew, 
contained  all  the  property  which  James  Kid  had,  and  that 
James  Kid  continued  in  possession  of  it,  and  used  it  as  his 
own,  and  sold  a  part  of  it. 

5th.  Because  the   deed   was  void,  as   the  said  James 
%  Kid  was  indebted  to  John  Kid  at  the  time  of  the  execu- 
tion of  it,  which  debt  still  remained  unpaid,  and  James 
Kid  was  insolvent. 

6th.  Because  the  Judge  misdirected  the  Jury,  in  stating 
to  them,  that  no  person  could  take  advantage  of  the  deed, 
except  one  who  was  a  creditor  at  the  time  of  its  execution, 
and  that  it  was  good  against  subsequent  creditors. 

7th.  Because  the  Presiding  Judge  misdirected  the  Jury 
in  stating  to  them  that  the  defendant  who  held  under  her 
deceased  husband,  who  was  a  bona  fide  purchaser  at  the 
sheriff's  sale,  in  case  of  recovery  against  her,  could  recover 
against  the  sheriff. 

8th.  Because  the  Jury  gave  more  for  the  services  of 
thfc  negro,  than  they  were  proved  to  be  worth. 
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« 

Mr.  Justice  Nott  delivered  the  opinion  of  the  Court. 

It  ought  to  have  appeared,  on  the  face  of  the  declara- 
tion, that  the  guardian  was  admitted  by  the  Court ;  but 
then  the  exception  should  have  been  taken  at  an  earlier 
stage  of  the  proceedings.  By  pleading  to  the  action ,.  the 
defendant  admitted  the  plaintiff  properly  in  Court ;  and 
the  irregularity  was  certainly  cured  by  the  verdict,  and 
therefore  is  not  a  good  ground  in  arrest  of  judgment. 
That  motion  must  be  denied. 

The  grounds  on  which  the  motion  for  a  new  trial  is 
founded,  are  numerous*  and  in  the  order  in  which  they  are 
stated  in  the  brief,  do  not  admit  of  a  very  methodical  view 
of  the  subject. 

1st.  Trover  is  an  action  sounding  in  damages  ;  and  the 
plaintiff  is  entitled  to  a  full  indemnity  for  the  injury  sus- 
tained, by  reason  of  the  wrongful  conversion  of  his  pro- 
perty by  the  defendant.  A  person  ought  not  to  derive 
any  benefit  from  his  own  wrongful  act;  and  where  eithef 
party  is  to  be  injured  by  the  casual  rise  or  fall  of  pro- 
perty, it  ought  to  be  he  who  is  in  the  wrong.  The  Jury 
had  a  right  therefore  to  give  the  highest  value  up  to  the 
time  of  the  verdict. 

2nd.  There  was  no  proof,  that  the  deed  from  James 
Kid  to  Andrew  Kid,  was  made  with  a  view  to  defraud 
creditors ;  on  the  contrary,  there  was  a  calculation  then 
made  of  the  amount  of  his  debts,  and  provision  made  for 
the  payment  of  them  before  the  deed  was  executed. 

3d.  Whether  William  Kid  had  a  right  to  convey  away 
property  confessedly  belonging  to  James  Kid,  is  a  question 
which  need  not  be  determined;  for  it  was  abundantly 
proved  that  James  Kid  had  previously  conveyed  to 
William  ;  and  by  means  of  that  conveyance  he  acquired 
his  right  to  transmit  it  to  the  other.  Whether  the  deed 
to  William  Kid  was  fraudulent  or  not,  is-  not  material,  so 
far  as  regards  this  question ;  for  a  deed  fraudulent  against 
creditors  may  be  good  between  the  parties;  and  James 
Kid,  having  conveyed  to  William  Kid,  was  estopped  by 
Ms  own  deed  to  deny  his  right  to  convey  to  Andrew;  and 
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much  less  can  a  third  person,  not  being  a  creditor,  take 
advantage  of  it.      It  is  true,  that  the   deed  from  James 
Kid  to  William  Kid,  was  not  produced,  and  if  the  de- 
fendant's counsel  had  not  gone  into  the  examination,  per* 
haps  it  is  doubtful  whether  it  could  have  been  proved ;  but 
after  its  existence  and  contents  were  sufficiently  proved  by 
defendant's  counsel,  plaintiff  was  entitled  to  the  benefit  of 
it.     It  was  not  accidentally  brought  out  by  the  voluntary 
and  unsolicited  declaration  of  the  witness,  but  by  a  long, 
minute  and  critical  examination,  for  the  purpose  of  show* 
ing  the  fraud.     But  admitting  that  no  such  deed  had  been 
shown  to  have  existed,  the  defendant  could  not  have  taken 
advantage  of  it.    If  William  Kid  sold  or  gave  the  property, 
in  the  presence  of,  and  with  the   acquiescence  and  appro- 
bation of  James  Kid.     If  James  then  admitted,  and  now 
admits,  that  William  had  such  right,  it  is  sufficient  to  en- 
title the  plaintiff  to  recover,  without  showing  how  he  ac- 
quired that  right.     And  if  the  deed  was  good  at  the  time 
of  its  execution,  the  circumstance  of  his  having  contracted 
debts  afterwards  could  not  make  it  void,  unless  it  was  con- 
veyed away  with  that  view,  of  which  there  was  no  proof. 
4th.  A  deed  is  not  necessarily  fraudulent  because  it  con- 
tains all  the  property  that  a  man  possesses.     That  circum- 
stance would  be  considered  a  badge  of  fraud,  where  it  went 
to  defeat  the  just  rights  of  others.     But  a  parent  may  give 
all  his  property  to  his  children,   and   throw   himself  upon* 
their  liberality  for  support,  if  he  chooses  to  flo  so.  Neither 
is  a  deed  fraudulent  merely  because  the  vendor  continues  in 
possession ;  it  is  only  against  creditors   and  subsequent 
purchasers  without  notice,  that  it  is  deemed  so.     A  vendee 
may  allow  that  indulgence  to  a  vendor,  where  no  third  in- 
terest  is   involved,   without  weakening  his  own  claim. 
But  in  this  case  the  vendee  was   in  possession.     He  was 
a  minor ,  and  under  the  guardianship   of  his  father;  the 
possession  was  therefore  consistent  with  the  nature  of  the 
instrument. 

5th.     If  Captain  John  Kid,  to  whom  it  is  said  James 
Kid  was  indebted  at  the  time  he  made  this  deed,  were  now 
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contending  for  the  property,  the  question  whether  hib 
claim  should  not  be  preferred,  would  arise.  But  it  is  not 
the  case  of  Gapt.  John  Kid,  that  we  are  now  trying.  And 
admitting  the  deed  to  be  fraudulent  and  void,  as  to  him, 
it  would  give  no  right  to  a  third  person,  having  no  interest 
in  the  transaction,  to  seize  upon  the  property,  and  hold  it 
against  the  vendee. 

6tK.  The  ground  on  which  a  voluntary  conveyance  is 
held  void  against  creditors,  is,  that  he  who  has  trusted 
another  on  the  faith  and  credit  of  the  visible  property 
which  he  had  in  possession,  shall  not  be  defeated  of  his 
debt  by  a  transfer  without  consideration ;  and  the  same 
principle  applies  in  the  case  of  subsequent  creditors  and 
purchasers  without  notice,  where  the  vendor  continues  in 
possession*  But  neither  the  present  defendant,  nor  those 
under  whom  she  claims,  comes  within  either  of  those 
classes.  Adicks  did  not  trust  James  Kid  on  the  credit  of 
this  property,  because  he  drew  the  deed  by  which  it  was 
transferred,  and  was  a  witness  to  it;  indeed,  there  is  rea- 
son to  believe  that  the  suspicion  of  his  intentions  to  take 
advantage  of  the  weakness  of  this  unfortunate  man,  and 
filch  all  his  property  from  him,  was  too  well  founded. 
Mitchell,  the  purchaser,  bought  with  his  eyes  open-  The 
plaintiff  made  known  to  him  the  nature  of  his  claim,  and 
exhibited  to  him  the  deed  before  the  sale.  The  sheriff 
*was  so  well  satisfied  of  the  justice  of  the  claim,  that  he 
would  not  sell*  until  he  was  indemnified.  The  purchaser 
therefore  bought  at  his  own  risk,  and  can  have  no  claim 
upon  the  plaintiff.  And  the  defendant  cannot  be  in  a  bet- 
ter situation  than  the  person  under  whom  she  claims. 
That  was  the  view  which  the  Presiding  Judge  took  of  the 
case  on  the  trial,  and  instructed  the  Jury  to  that  effect. 

7tb.  Whether  the  defendant  had  any  recourse,  in  case 
of  a  recovery  against  her,  was  an  unimportant  question 
on  the  trial.  If  the  plaintiff  had  a  right  to  the  property, 
he  was  entitled  to  a  verdict,  whether  the  defendant  could 
recover  over  or  not.  The  observations  of  the  Presiding 
Judge,  on  that  point,  were  not  intended  as  instructions  to 
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the  Jury,  on  a  point  material  to  the  issue,  but  only  intend- 
ed as  an  answer  to  the  arguments  of  the  counsel,  urging 
the  hardship  of  the  case  on  the  part  of  the  defendant ;  and 
therefore,  whether  correct  or  not,  can  furnish  no  ground 
for  a  new  trial.    It  was  stated  to  the  Jury  that  the  defend- 
ant was  not  probably  without  redress.     That  could  not  be 
stated  with  certainty,  because  it  did  not  appear  how  she 
derived  her  title.     If  she  held  as  purchaser  under  the 
representatives  of  her  husband,  she  would  probably  have 
recourse  to  ihem.     If  she  was  the  representative  of  her 
husband,  she  had  recourse  to  the  Sheriff,  unless  he  had 
precluded  himself  by  his  own  act,  in  which  case  the  loss 
justly  fell  on  his  estate,  but  not  on  the  defendant.     Indeed 
all  the  grounds,  on  which  the  defendant  relies  for  a  new 
trial,  are  founded  on  mistaken  principles.     It  is  assumed, 
as  a  fact  established,  that  the  deed  was  fraudulent  as  to 
creditors,  from  whence  it  is  concluded,  that  it  was  void 
as  to  every  one  else.     But  the  fact  was  not  proved,  and 
if  it  had  been,  the  conclusion  would  not  have  followed. 
A  deed  is  not  void  merely  because  it  goes  to  defeat  .the 
rights  of  creditors.     It  is  only  voidable  at  the  instance  of 
a  creditor.     A  third  person  cannot  take  advantage  of  it 
where  it  is  in  other  respects  good.    The  vendee  still  holds 
it,  subject  only  to  the  prior  claims  of  creditors. 

8th.  With  regard  to  the  amount  of  damages  allowed  for 
the  services  of  the  negro,  the  Jury  were  very  competent 
judges,  and  it  does  not  appear  to  the  Court,  that  the 
verdict  is  in  that  respect  too  high. 

A  new  trial  must  therefore  be  refused. 

Justices  Cheves^  Gantt  and  Johnson,  concurred. 

< 

Gunnings  for  the  motion. 
Ckndenint  contra. 

.  CaO  Schemerhorn  vs.  Jenkins,  7  Johnson's  Reports  373. 

fb.J  As  to  damages  in  Trover,  see  Banks,  ads.  Hatton  221,  and  note*  " 
223,  ante.' 

fc.J  Sheppard's  Touchstone  68  and  note  1.  Hawes  vs.  Leader,  Cro. 
.lac.  270.     Osborne  vs.  Moss,  7  John.  Rep.  164.   Roberts  on  Fraud,  Con. 
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641.  Winchombe  vs.  Bishop  of  Winchester,  Hobait  166.  Sir  Wm. 
Herbert's  Case,  Moore  169.  3  Bacon's  Abr.  313,  tit.  Fraud  C.  Wils.  Ed, 
3  Com.  Dig",  tit  Covin.  B.  2. 

fd.J  Jackson  vs.  Bull,  1  John.  Cas.  331.  Jackson  vs.  Hasbrouck,  5 
John.  Rep.  331.  Fairtitle  vs.  Gilbert,  2  T.  R.  171.  Allen  vs.  Halkins, 
1  Days'  Rep.  17. 

fe.J  Niven  vs.  Belknap.  2  John  Rep.  589.  Walker  vs.  Bernard 
and  Johnson,  1  Cameron  &  Norwood's  Rep.  84.  Roberts  on  Frauds 
130.    Ditto  on  Fraud,  Con.  539.    Fonblanque  161. 

Cf.J  Jackson  vs.  Vredenbergh,  1  John.  Rep.  163.  Byrne  vs.  Van 
Hoescn,  5  John.  Rep.  67.  Goodtitle  vs.  Newman,  3  Wills.  163.  Ca» 
dogan  vs.  Kennett,  Cowper  432.    Roberts  on  Fraud*  Con*  200.     R. 
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William  M.  Brooks,  ads.  James  M«  Lowrie. 

The  -whole  consideration  of  a  contract  must  be  set  forth  in  the  declara- 
tion, and  if  any  part  of  an  entire  consideration  or  of  a  consideration 
consisting1  of  several  things,  be  omitted,  it  is  a  variance  on  which  the 
plaintiff  must  fail. — (a.  J 

JL  HIS  was  an  action  of  Assumpsit,  on  a  written  con- 
tract, by  which  the  defendant  undertook  to  carry  a  cer- 
tain quantity  of  Coffee  to  the  State  of  Kentucky  ;  in  con- 
sideration of  which,  the  plaintiff  agreed  to  give  him  u  one 
half  of  the  nett  proceeds  on  the  coffee,  and  the  load  back" 
which,  it  was  agreed,  should  be  cotton  bagging.  The 
declaration  stated  the  consideration  to  be  tt  one  moiety  of 
the  clear  profits  on  the  sale  of  the  said  coffee"  omitting 
the  latter  part  of  the  consideration,  u  the  profits  on  the 
load  back" 

When  the  plaintiff  had  closed  his  testimony,  the  de- 
.  fendant's  counsel  moved  the  Court  for  a  non-suit,  on  the 
ground,  that  the  contract  produced  and  proved,  did  not 
correspond  with  that  set  out  in  the  declaration. 

The  cause  was  tried  at  Sumter,  before  Mr*  Justice  Nott% 
who  overruled  the  motion. 

The  defendant  then  went  into  his  evidence,* and  the 
plaintiff  recovered  a  verdict. 


November  Term.  34» 

A  motion  was  now  made  in  the  Constitutional  Court, 
for  a  non-suit,  on  the  ground  above  stated. 

The  opinion  of  the  Court  was  delivered  by  Mr,  Justice 
Nott. 

When  the  motion  for  a  non-suit  was  made  on  the  Cir«* 
cuit,  the  specific  variance,  which  is  now  relied  on  between 
the  contract  and  declaration,  was  not  pointed  out  by  the 
counsel,  nor  observed  by  the  Court ;  and  I  was  surprised 
when  the  case  came  into  this  Court,'  to  find,  that  the 
whole  consideration  had  not  been  set  out  in  the  declara- 
tion. For  nothing  is  more  clear  than,  that  the  whole  of 
the  consideration  of  a  contract  must  be  stated,  and  if  any 
part  of  an  entire  consideration,  or  of  a  consideration,  con- 
sisting of  several  things,  be  omitted,  the  plaintiff  will  fail 
on  the  ground  of  variance,  (1  Chitty  on  Pleadings  295.) 
If  a  part  of  the  consideration  be  frivolous,  it  may  be 
omitted  without  prejudice;  but  the  part  omitted  in  this 
case  formed  an  important  feature  in  the  case. 

The  Court  is  riot  disposed  however  to  grant  a  non-suit ; 
but  the  defendant  may  have  a  new  trial,  and  the  plaintiff 
may  amend  his  declaration,  upon  payment  of  costs. 

Justices  Colcock,  Cheves,  Gantt  and  Johnson,  concurred. 

Silliman,  for  the  motion. 
Levy,  contra. 

(a.)  White  vs.  Wilson,  2  Bos.  &  Pull.  119.  Clarke  vs.  6ray  et  al. 
6  East's  Rep.  568.  Miles  vs.  Sheward,  8  East's  Hep.  8.  Churchill  vs. 
Wilkins,  1  T.  R.  449.    Smith  vs.  Barker,  3  Day's  Rep.  315.  R. 


James  M'Daniel,  Administrator  of  Wm.  Richards,* 

ads.  John  D.  Terrell. 

The  law  always  presumes  damages  from  the  breach  of  contract ;  but 
where  the  plaintiff  expects  to  recover  (or  special  damage,  he  must 
state  it  in  his  declaration,  or  he  will  be  precluded  from  giving  evi- 
dence of  such  special  damage. — f  a. J 
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J.  HIS  was  an  action  of  covenant,  on  a  deed,  in  which 
the  parties  were  reciprocally  bound ;  the  defendant's  in- 
testate to  advance  four  thousand  dollars  to  the  plaintiff, 
and  bear  his  expenses;  and  the  plaintiff  to  lay  out  the 
money  so  advanced  in  the  purchase  of  -lands  in  the  state  of 
Georgia,  which  lands,  when  acquired,  were  to  be  equally 
divided  between  the  parties.  The  breach  assigned  was, 
that  the  defendant  had  not  paid  the  money  according  to 
the  stipulations  of  his  covenant. 

The  cause  was  tried,  October  Term,  1818,  before  Mr. 
Justice  Gantt^  at  Pendleton. 

The  Jury  found  a  verdict  of  sixty  dollars  for  the  plain- 
tiff. 

This  was  a  motion  in  arrest  of  judgment,  on  the 
ground : 

That  the  plaintiff  had  not  set  forth  in  his  declaration 
any  special  damage  which  he  had  sustained  by  reason  of 
the  non-performance  of  the  covenant  on  the  part  oT  the 
defendant.  • 

Mr.  Justice  Nott  delivered  the  opinion  of  the  Court. 

Damages  are  either  general  or  special.  General  dama- 
ges are  such  as  the  law  presumes  to  have  accrued  from 
the  wrong  complained  of.  Special  damages  are  such  as 
the  party  actually  sustained,  and  are  not  implied  by  law, 
1  Chitty  on  Pleadings  385,  Such  damages  as  may'  be 
presumed  necessarily  to  result  from  the  breach  of  con- 
tract, need  not  be  stated  in  the  declaration.  The  law 
always  presumes  some  damages  to  result  from  a  breach  of 
contract,  and  therefore  special  damages  need  not  be  al- 
leged. But  where  <he  plaintiff  expects  to  recover  special 
damages,  he  must  state  them  specially  and  circumstan- 
tially in  order  to  apprise  the  defendant  of  the  facts  intend- 
ed to  be  proven,  or  he  will  not  be  permitted  to  give  evi- 
dence of  such  damages  on  the  trial,  1  Chitty  332.  The 
general  rule  is,  that  it  ';>  sufficient  to  assign  the  breach  in 
the  words  of  the  contract,  Do.  326.     An  omission  to  set 
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forth  any  special  damage  may  deprive  the  plaintiff  of  the 
benefit  of  testimony,  to  which  he  would  otherwise  have 
been  entitled;  but  it  is  not  a  good  ground  in  arrest  of 
judgment,  except  in  cases  where  the  special  injury  is  the 
gist  of  the  action  ;  as  in  an  action  of  slander  for  words 
not  in  themselves  actionable.  In  such  cases,  unless  the 
special  damage  is  set  forth,  there  appears  no  cause  of 
action  on  the  face  of  the  declaration. 

The  motion  in  this  case  must  be  refused. 

justices  Colcocky  Cheves  and  Johnson^  concurred* 

M'Duffie  and  Bowie,  for  the  motion. 
Farrar  and  Shanklin,  contra. 

fa.  J  Clinton  vs.  Mercer,  1  Murphey's  No.  Car.  Cas,  119.    Rising 
vs.  Grainger,  1  Mass.  T.  R.  47.  R. 


Ruth  Thornhill,  ads.  James  Sansbury. 

Where  a  person  has  obtained  a  warrant  for  the  surrey  of  vacant  land, 
and  it  appears,  that  the  plat  attached  to  the  warrant  when  it  was  return- 
ed to  the  Commissioner  of  Location's  office,  was  copied  from  an  old 
survey,  and  that  no  surveyor  had  been  oh  the  land  since  the  obtain- 
ing of  the  warrant ;  the  Court  will  sustain  a  caveat  to  restrain  this 
survey  from  being  carried  into  a  grant. 

JL  HIS  was  an  application  to  the  Circuit  Court  of  Dar- 
lington, pursuant  to  the  Act  of  1791,  (1  Faust  166.  1 
Brev.  Dig.  105,)  authorizing  this  Court  to  try  caveatsi 
praying  an  order  of  the  Court  to  restrain  Ruth  Thornhill, 
(the  defendant,)  from  carrying  into  a  grant  a  survey  which 
she  had  caused  to  be  made,  and  that  a  {grant  might  issue 
on  the  survey  of  the  plaintiff. 

The  circumstances  of  the  case  were  as  follows :  On 
the  ninth  of  June,  1818,  the  plaintiff  obtained  a  warrant 
from  the  Commissioner  of  Locations  to  survey  a  tract  of 
vacant  land ;  on  the  tenth  day  of  the  same  month  the  de- 
fendant obtained  a  warrant  for  the  same  purpose  :    The 
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plaintiff's  warrant  was  executed  the  16th  of  the  same 
months  the  defendant's  appeared  to  have  been  execut- 
ed on  the  tenth :  The  plaintiff's  was  returned  and 
recorded  on  the  17th  ;  the  defendant's  on  the  26th.  But 
it  appeared  in  evidence,  that  the  defendant's  surveyor  had 
never  been  on  the  land  after  he  had  obtained  the  warrant, 
but  had  made  out  his  plat  from  a  Survey  previously  made. 

The  question  submitted  to  the  Court  was,  which  of  the 
parties,  on  this  statement  of  facts,  was  entitled  to  a  grant? 

The  cause  was  tried  before  Mr.  Justice  Nett,  at  Dar- 
lington, Fall  Term,  1818,  who,  being  of  opinion  that 
the  plaintiff  ought  to  prevail,  ordered  a  grant  to  be  issued 
to  him. 

This  was  a  motion  to  reverse  that  decision* 

Mr.  justice  Nott  delivered  the  opinion  of  the  Court* 
The  Act  of  Assembly  of  1784<  (P.  L.  334.  1  Brev. 
Dig.  124,)  requires,  that  u  a  Commissioner  of  Locations 
shall  be  appointed  in  each  Circuit  Court  District,  who 
shall  take  and  receive  the  original  entry  of  all  vacant  lands,9' 
&c. "  for  which  a  warrant  of  survey  shall  be  demanded,  and 
shall  thereupon  issue  such  warrant  of  survey,  directed  to 
some  deputy  surveyor,  authorizing  and  requiring  him," 
within  two  calendar  months  from  the  date  of  such  warrant, 
to  lay  off  and  locate  the  lands  directed  to  be  surveyed ; 
which  said  warrant  when  executed,  together  with  a  true 
and  correct  plat,  shall  be  received  by  the  said  Commis- 
sioner, who  shall  make  a  fair  record  of  the  same,  and 
within  three  months  after  such  return,  shall  transmit  the 
original  plat  to  the  office  of  the  Surveyor  General  of  the 
State  for  the  time  being,"  &c. 

It  is  obvious,  from  the  language  of  this  clause  of  the 
act,  that  the  warrant  from  the  Commissioner  of  Loca- 
tions, is  to  be  considered  the  commission  or  authority 
by  virtue  of  which,  the  surveyor  is  authorized  to  "  lay 
off  and  locate"  any  lands  for  the  purpose  of  obtaining  a 
grant,  and  without  such  commission,  his  acts  are  unau- 
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-diorized  and  void.  This  does  not  appear  to  be  the  neces- 
sary construction  arising  from  this  clause  of  the  act  only ; 
but  it  appears  to  be  consonant  with  the  tenor  and  spirit  of 
the  whole  act.  In  the  preceding  clause  a  preference  in 
obtaining  grants  is  given  to  persons  who  had  located  lands 
prior  to  the  1st  January,  177$,  "on  warrants  of  survey 
legally  obtained,"  appearing  by  manifest  implication  to 
exclude  those,  where  the  surveys  had  not  Jbeen  made  on 
such  warrants.  The  Commissioner  is  also  required  to 
swear,  that  he  will  faithfully  execute  his  office,  without 
giving  a  preference  to  any,  through  favour,  fear  or  reward ; 
and  in  what  manner  could  he  more  effectually  evade,  or 
indeed  violate  his  oath,  than  by  certifying  a  survey  made 
without  any  authority',  if  he  was  acquainted  with  the  fact; 
it  could  not  have  been  the  intention  of  the  law,  that  a 
grant  should  issue  on  a  survey  which  the  Commissioner 
was  forbidden  to  certify.  To  guard  against  any  imposi- 
tion or  fraud  upon  that  office?  the  Governor  and  Coun- 
cil are  required  by  the  same  act?  before  issuing  a  grant, 
where  any  objection  is  made,  to  enquire  whether  there 
appears  to  have  been  "  any  fraud  or  collusion"  in  the 
progress  of  the  entry,  warrant  and  survey.  The  survey 
jn  this  case  appears  to  have  been  unauthorized,  and  the 
certificate  of  the  Commissioner  of  Locations  improperly 
obtained : 

The  plaintiff  is  therefore  entitled  to  his  grant,  and  this 
motion  must  be  rejected. 

Justices  Cohort,  Cheves,  Gantt  and  Johnson,  concurred. 

Gee,  for  the  motion. 
Blanding)  contra. 


William  Mayrant  w.  James  B.  Richardson. 

In  an  action  of  slander,  the  plaintiff  stated  in  his  declaration,  words 
spoken  by,  and  a  letter  written  from,  the  defendant,  imputing  weak- 
ness of  intellect  to  the  plaintiff.  The  defendant  demurred  generally 
and  demurrer  sustained. 
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Wordt  imputing1  mere  weakness  of  understanding,  are  not  actionable  , 
and  the  circumstance  of  the  plaintiff's  being  a  candidate  for  Con- 
gress, makes  no  difference. 

Where  words  are  innocent  of  justifiable,  they  will  not  support  an 
action,  although  they  may  have  created  some  special  damage. 

• 

J.  HIS  was  an  action  of  Slander,  tried  before  Mr.  Jus- 
tice Nott^  at  Sumter  Court,  Spring  Term,  1815, 

The  first  count  in  the  declaration  stated,  that,  on  the 
second  Monday  in  April,  1812,  William  May  rant,  John 
Kershaw  and  Charles  Richardson,  were  candidates  for 
members  of  Congress,  for  the  united  districts  of  Lancas- 
ter, Chesterfield,  Kershaw  and  Sumter.  "  That  James  B* 
Richardson  (the  defendant)  in  conversation  with  divers 
electors  for  said  district,  maliciously  and  falsely  declared^ 
uttered  and  published,  of  William  May  rant,  these  words  : 
He  (meaning  the  said  William  Mayrant)  is  impaired 
in  his  understanding,  his  mind  is  impaired,  his  mind  is 
injured  by  disease,  that  Dr.  Irvine  told  him  so ;  that 
Dr.  Irvine  said  his  mind  was  impaired,  weakened,  and 
could  never  be  depended  on.  By  reason  of  the  speaking  of 
which  words,the  said  William  Mayrant  lost  his  election,  and 
particularly  the  votes  of  several  individuals  mentioned." 

The  second  count  stated  u  that  the  said  James  B.  Rich- 
ardson wrote,  or  caused  to  be  written  (to  a  particular  per- 
son mentioned)  the  following  letter : 

"  At  the  pressing  solicitations  of  a  great  many  friends, 
my  brother,  Charles  Richardson,  has  consented,  if  elected, 
to  represent  this  Congressional  district.  I  do  assure  you 
he  consents  to  this  reluctantly.  But  people,  not  only  of 
this,  but  of  the  neighbouring  districts,  declare  their  total 
unwillingness  to  elect  either  of  the  other  candidates.  One 
of  them,  (meaning  John  Kershaw)  they  say,  held  a  com- 
mission under  Adams ;  that  he  will  be  supported  by  all 
the  Federalists.  The  other,  (meaning  the  said  William 
Mayrant  J  they  believe  to  be  a  true  Republican,  but  from 
his  frequently  affected  mind^  they  can't  support  him  for  so 
important  a  situation." 
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There  were  various  other  counts  in  the  declaration,  con- 
taining in  substance  the  same  charges,  varying  only  in  the 
manner  of  expression. 

To  that  declaration  there  was  a  general  demurrer,  which 
was  supported  by  the  Court. 

This  was  a  motion  to  reverse  that  decision  on  two 
grounds  : 

1st.  That  those  words,  spoken  of  a  Candidate,  were  in 
themselves  actionable. 

2nd.  If  not,  they  are  so  by  reason  of  the  special  damage 
alleged  to  have  been  sustained  by  the  plaintiff. 

The  Opinion  of  the  «Court  was  delivered  by  Mr.  Jus- 
tice Notu 

Notwithstanding  the  frequent  occurrence  of  actions  of 
Slander  in  our  Courts,  it  does  not  yet  appear  to  be  well  set- 
tled what  words  of  themselves,  in  legal  contemplation, 
constitute  slander.  If  spoken  of  a  private  person,  holding 
no  office,  nor  engaged  in  any  profession  or  trade,  they  must 
be  such  at  least,  if  true,  as  would  subject  him  to  legal  punish- 
ment ;  if  spoken  of  any  other  person,  they  must  be  calcu- 
lated to  injure  him  in  his  office,  profession  or  trade.  The 
-words  m  this  case  do  not  come  within  either  of  those  rules. 
They  do  not  impute  any  specific  crime  or  misdemeanor. 
It  is  not  alleged  that  the  plaintiff  held  any  office,  or  that 
the  words  had  any  relation  to  his  profession  or  trade.  It 
has  been  held  that  words  written  and  published,  are  action- 
able, which,  if  spoken,  would  furnish  no  ground  of  action. 
(Villers  vs.  Monsley,  2  Wilson  403.  But  then  they  must 
be  such,  as,  in  the  common  estimation  of  mankind,  are  cal- 
culated to  reflect  shame  or  disgrace  upon  the  person  they 
are  spoken  of,  or  hold  him  up  as  an  object  of  hatred,  ridi- 
cule or  contempt.  There  is  nothing  of  that  sort  contained 
in  these  publications.  They  barely  express  an  opinion  that 
the  plaintiff's  mind  had  been  impaired  by  disease.  That 
was  a  misfortune  and  not  a  fault.  It  might  have  been  cal- 
'  culated  to  excite  compassion,  but  not  hatred,  ridicule  or 
contempt. 
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The  only  authority,  produced  in  support  of  the  actiona- 
bility of  such  words,  is  a  mere  dictum  from  2  Salk,  695, 
(How  vs.  Prinn)  where  it  is  said,  w  in  offices  of  profit, 
words  that  impute  either  defect  of  understanding,  of  ability 
or  integrity,  are  actionable."     But  that  opinion  does  not 
appear  to  be  supported  by  any  other  respectable  authority, 
and  is  contradicted  by  the  case  in  which  it  is  reported ;  for 
it  goes  on  to  state,  that  u  in  those  of  credit,  words  that 
state  only  want  of  ability,  are  not  actionable ;"  as  to  say  of 
a  Justice  of  the  Peace,  u  he  is  an  ass,  and  a  beetle  headed 
justice ;"  because  a  man  cannot  help  his  want  of  ability,  as 
he  may  his  want  of  honesty"    Now  let  it  be  asked,  does 
not  the  reason  apply  as  well  to  the  one  case  as  the  other  ? 
Can  a  man,  holding  an  office  of  profit,  help  his  want  of 
ability,  any  more  than  he  who  holds  an  office  of  credit  only  ? 
But  it  has  already  been  observed,  that  the  plaintiff  held  no 
office.     And  if  he  had  actually  been  in  the  place,  to  which 
he  was  aspiring,  he  would  have  been  more  fortunate  than 
most  of  those  who  had  gone  before  him,  if  he  had  found  it 
a  profitable  one. 

It  is  not  pretended  that  those  words,  spoken  of  a  \  -0 
vote  individual,  would  have  been  actionable.  And  I :  jt 
not  aware  of  any  principle  of  Law  or  Constitution,  by  which 
a  person  by  proclaiming  himself  a  candidate  for  Congress, 
becomes  so  far  elevated  above  the  common  level  of  man- 
kind, as  to  entitle  him  to  any  exclusive  privileges.  On 
the  contrary,  when  one  becomes  a  candidate  for  public  hon- 
ors, he  makes  profcrt  of  himself  for  public  investigation. 
All  his  pretentions  become  proper  subjects  of  enquiry  and 
discussion.  He  makes  himself  a  species  of  public  pro- 
perty, into  the  qualities  of  which  every  one  has  a  right  to 
enquire,  and  of  the  fitness  of  which,  every  one  has  a  right 
to  judge  and  give  his  opinions.  The  ordeal  of  public 
scrutiny,  is  many  times,  a  disagreeable  and  painful  opera- 
tion. But  it  is  the  result  of  that  freedom  •  of  speech,  which 
is  the  necessary  attribute  of  every  free  government,  and  is 
expressly  guaranteed  to  the  people  of  this  country  by  the 
Constitution.     The  same  may  be  said  of  the  freedom  of 
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speech ,  as  of  the  press  :  "  That  among  those  principles* 
deemed  sacred  in  America;  among  those  sacred  rights  con-> 
sidered  as  forming  the  bulwork  of  their  liberty,  which  the 
government  contemplates  with  awful  reverence,  and  would 
approach  with  the  most  cautious  circumspection,  there  is 
no  one  of  which  the  importance  is  more  deeply  impressed  ' 
on  the  public  mind*  That  this  liberty  is  often  carried  to 
excess,  that  it  sometimes  degenerates  into  licentiousness, 
is  seen  and  lamented,  but  the  remedy  has  not  yet  been  dis- 
covered. Perhaps  it  is  an  evil  inseparable  from  the  good 
with  which  it  is  allied ;  perhaps  it  is  a'  shoot  which  cannot 
be  stripped  from  the  stalk  without  wounding  vitally  the 
plant  from  which  it  is  torn*" 

But,  notwithstanding  the  vile  purposes  to  which  this 
valuable  privilege  is  prostituted,  it  is  the  only'  conceiva- 
ble method  by  which  the  characters  of  public  men  can  be 
developed  and  their  qualifications  for  office  made  known. 
I  conclude,  therefore,  that  the  words  in  this  declaration 
are  not  of  themselves  actionable.  And  if  they  art  not 
actionable,  falsehood  and  malice  cannot  make  them  so. 
Nc  Words  are  actionable  unless  they  are  false  and  mali- 
cious ;  but  words  may  be  both  false  and  malicious,  and 
not  actionable.  Thus  to  say  of  a  young  lady,  that  she  is 
not  handsome,  might  be  both  false  and  malicious,  but  it 
would  not  be  actionable.  The  defendant  might  not  have 
been  able  to  prove,  that  the  plaintiff's  mind  had  been  im- 
paired by  disease,  or  that  he  was  not  qualified  to  fill  the 
important  station  for  which  he  offered  his  services,  yet  it 
might  have  been  his  opinion.  He  might  have  been  actua- 
ted by  the  utmost  malice,  but  it  may  have  been  his  opin- 
ion still.  It  is  a  question  not  susceptible  of  proof.  The 
constitution  has  fixed  no  grade  of  mind  which  is  necessary 
to  qualify  a  person  for  a  seat  in  Congress ;  neither  have 
we  any  intellectual  scale  by  which  to  measure  the  under- 
standing. It  is  a  question  on  which  a  map  may  differ  in 
opinion  from  ail  the  rest  of  the  world  ;  on  which  he  has  a 
right  to  differ  from  them  all,  and  to  express  his  opinion. 
5But  let  us  suppose,  that,  to  charge  a  man  in  office  or  aspi- 
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ring  to  an  office,  either  of  profit  or  honor,  with  'want  of 
ability,  is  actionable.  Is  not  this  case  within  one  of  the 
very  exceptions  /which,  the  counsel  on  the  part  of  the 
plaintiff,  has  produced  ?  On  this  subject,  I  shall  not 
attempt  to  follow  the  learned  advocate  through  all  the 
metaphysical  distinctions  and  subtilties  which  he  has 
laboured  to  establish,  in  discussing  the  abstract  rules  and 
principles  of  actionable  words.  It  is  not  contended,  on 
the  part  of  the  defendant,  that  the  constitutional  privilege 
of  the  freedom  of  speech  is  a  Telemonian  shield  from  un- 
der which  every  person  in  any  case  of  election,  may  hurl 
his  javelins  of  false  and  malicious  slander,  secure  from 
the  animadversions  of  the  law.  No  such  exemption  is 
claimed  by  the  defendant,  nor  would  it  be  allowed  by  the 
Court.  There  are  but  a  favoured  few  over  whose  shoul- 
ders the  "  overbeapng  policy  of  the  law"  casts  such  an 
impenetrable  ccgis.  But  it  is  established  by  the  cases 
relied  on  by  the  plaintiff  himself,  that  where  words,  oth- 
erwise actionable,  are  spoken  in  the  course  of  a  regular 
proceeding  before  a  tribunal  having  jurisdiction  of  the 
matter,  no  action  will  lie.  In  the  case  of ,  Brooks  vs. 
Sir  Henry  Montague,  (Cro.  Jac.  90,)  where  an  action 
was  brought  against  a  Counsellor  for  charging  the  plaintiff 
with  having  been  arraigned  and  convicted  of  felony,  and 
lie  pleaded  in  justification,  that  he  spoke  the  words  in  the 
course  of  his  professional  business,  the  Court  held,  that 
it  was  a  good  plea.  u  For  (they  said)  a  Counsellor  at 
Law  retained,  has  a  privilege  to  enforce  any  thing  which 
is  informed  him  by  his  client,  and  to  give  it  in  evidence, 
it  being  pertinent  to  the  matter  in  issue,  whether  it  be  true 
or  false.  In  the  case  of  Astly  vs.  Young,  which  was  an 
action  for  a  libel,  charging,  the  plaintiffs  ith  perjury,  the 
whole  Court  held,  that  an  action  would  nqt  lie,  although 
the  matter  charged  might  be  false  and  scandalous,  because 
it  was  before  a  Court  of  Justice  having  power  to  deter- 
mine whether  it  was  true  or  false.  Bacon  tit.  Slander,  S. 
2  Burrow  807.  The  same  doctrine  is  laid  down  in  Lake 
vs.  King,  (1  Saunders  131,)  and  several  other  cases.     I 
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think,  in  principle,    the  case  under  consideration  is  not 
distinguishable  from  those*     The  letters  in  which  the  sup- 
posed libellous  matter  was  contained,  were  addressed  to 
the  electors  of  the  district  in  which  the  plaintiff  offered  him- 
self as  a  candidate,'  and  by  one  having  a  common  interest 
with  them ;  they  were  the  proper  and  legitimate  tribunal 
to  try  the  question.     The  charge  related  altogether  to  the 
plaintiff's  qualifications  for  the  place,  for  which  he  was 
offering,  and  respecting  which  it  was  in  the  power  of  every 
one  to  be  informed;     No  person  has  a  right  in  such  a  case 
to  impute  to  one  infamous  crimes  or  misdemeanors.     But 
talents  and  qualifications  for  office  are  mere  matters  of 
opinion,  of  which  the  electors  are  the  only  competent 
judges. 

But  lastly  5  it  is  said,  the  words  are  actionable,  in  con- 
sequence of  the  special  damage  which  the  plaintiff  has 
sustained.     I  have  already  occupied  so  much  of  the  time 
of  the  Court  that  I  will  not  dwell  upon  this  part  of  the  case. 
I  will  not  stop  to  enquire,  whether  the  damage,  said  to  be 
sustained,   was  such  as  to  furnish  the  foundation  of  an 
action  ;    for  even  when  special  damage  is  the  foundation 
Of  the  action,  the  words  must  be  of  an  opprobrious  nature, 
and  such  as  are  calculated  to  lessen  the  person  of  whom 
they  are  spoken,  in  the  opinion  of  the  community.     But 
where  they  are  perfectly  justifiable  or  innocent,  no  action 
will  lie,  although  some  injury  may  have  resulted  from 
them.     As  to  say  of  a  Lawyer,  that  he  was  not  witty, 
by  which  he  lost  a  fee ;  of  a  Clergyman,  that  he  was  not 
eloquent,  by  which  he  failed  tQ  get  a  place,  or  of  a  Woman, 
that  she  was  not  handsome,  by  which  she  lost  her  mar- 
riage ;  all  these  are  mere  matters  of  opinion  which  fur- 
nish no  standard  by  which  the  truth  can  be  determined, 
and  of  which  every  person  has  a  right  to  judge  for  himself; 
and  such  I  have  shown  the  words  in  the  principal  case  to 
be.     The  private  character  has  not,  been  attacked,   the 
moral  conduct  impeached,  nor  the  sanctuary  of  domestic 
tranquillity  violated.     Thxjre  has  been  no  imputation  cal- 
culated to  render  the  plaintiff  an  object  of  contempt  or 
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ridicule,  or  to  lessen  him  in  the  estimation  of  his  fellow* 

citizens* 

The  Demurrer  therefore  was  properly  sustained,  and 
this  motion  must  be  discharged* 

Justices  Colcock,  Cheves  and  Johnson,  concurred, 

Mr*   Justice  Gantt  gave  no  opinion,  having  been  of 
counsel  for  the  plaintiff. 

Miller,  and  Richardson,  Atty.  Gen.  for  the  motion. 
Spann,  contra. 


Jesse  Pearson  vs.  Jacob  Stroman. 

lA  actions  ex  delicto,  the  plaintiff*  may  enter  a  noli  prosequi  as  to  a  de- 
fendant. 

A  HIS  was  an  action  of  trespass  to  try  title  ;  tried  at 
Orangeburgh,  Fall  Term,  1818,  before  Mr.  Justice  Col- 
cock. 

Mr.  Justice  Colcock  delivered  the  opinion  of  the  Court* 
This  action  was  originally  brought  against  two  defend- 
ants. At  the  Spring  Court  of  1811,  a  motion  was  made 
by  plaintiff's  counsel,  for  leave  to  strike  out  the  name  of 
one  of  the  defendants,  and  to  proceed  against  the  other, 
which  was  granted. 

After  the  plaintiff  had  gone  through  his  evidence  to 
prove  a  title  in  himself,  a  motion  was  made  for  a  non-suit^ 
on  the  authority  of  the  case  of  Steel  vs.  Ward  et  al.  deci- 
ded in  the  Constitutional  Court,  at  Columbia,  (April, 
1813,)  which,  (it  was  then  argued,  and  as  I  then  thought 
correctly,)  had  determined,  that  where  an  action  was 
brought  against  two  or  more  for  a  joint  trespass,  that  the 
plaintiff  should  not  be  permitted,  after  taking  issue,  to 
strike  out  one  defendant,  and  proceed  against  the  other. 
And  the  case,  from  the  manuscript  report,  does  appear  to 
be  such  an  one  :  for  in  that  a  motion  was  made,  to  strike 
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out  all  but  one  defendant,  and  refused ;  the  plaintiff  suf- 
fered a  non-suit,  with  leave  to  move  to  set  it  aside,  which 
he  did,  and  his  motion  was  refused. 

It  is  clear,  upon  xhe  general  rules  of  pleading,  that  the 
plaintiff  had  a  right  to  enter  up  a  noli  prosequi  as  to  one 
defendant,  [1  Chitty546.  G reeves  vs.  Rolls,  2  Salk.  456,) 
Tidd's  Practice,  (4th  Edit.  622,  2  Amer.  Ed.  632,)  in 
actions  ex  delicto  ;  for  in  such,  one  might  be  found  guilty 
and  the  other  acquitted,  (1  SelWs  Prac.  336.  1  thitty 
31.  2  Loft's  Gilb.  595.  1  Morgan's  Ess.  394.  Brown  vs. 
Haselrig  et  al.  2  Vent.  151.) 

The  non-suit  must  therefore  be  set  aside  and  a  new  trial 
granted. 

Justices  Nott,  Cheves,  Gantt  and  Johnson^  concurred. 

Felder,  for  the  motion. 
Stark,  solicitor,  contra. 


•••••••«•••••• 


John  Singleton,  et  al.  ads.  James  Millet. 

%n  an  action  of  trespass  quare  dausum  fregitt  defendant  pleaded  Kberum 
tenementum.  Replication  de  injuria  sua  propria  absque  tali  causa,  and 
jssue  thereon,  Held,  that  .the  defendant  by  hi9  plea  had  tendered  a 
new  issue,  and  that  the  defendant's  counsel  was  therefore  entitled  to 
the  reply  in  argument  in  the  Circuit  Court. 

The  plea  of  liberum  tenementum  gives  the  plaintiff  colour  of  title. 

JL  HIS  was  an  action  of  trespass  quare  dausum  f regit. 

The  defendants  pleaded  liberum  tenementum.  The  plain- 
tiff replied,  de  injuria  sua  propria  absque  tali  causa; 
and  issue  was  joined  thereon. 

Evidence  wns  given  on  both  sides,  on  the  point  of  title. 

The  defendant's  counsel  claimed  the  right  of  replying 
in  argument ;  but  the  Presiding  Judge  ruled,  that  he  was 
not  entitled  to  reply. 

The  case  was  tried  before  Mr.  Justice  Gantt,  at  Sumter, 
at  a  Special  Court  held  in  July,  181  P. 

There  was  a  verdict  for  the  plaintiff/or  S  900. 
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The  defendants  now  moved  for  a  new  trial  on  several 
grounds,  of  which  it  is  only  necessary  to  state  the  fol- 
lowing : 

Because  the  defendant's  counsel  was  precluded  from 
the  right  of  reply. 

Mr.  Justice  Cheves  delivered  the  opinion  of  the  Court. 
The  Court  is  of  opinion  the  counsel  for  the  defendant 
was  entitled  to  the  reply  in  the  argument.  His  plea  admit- 
ted the  possession,  and  the  trespass  charged  in  the  plaintiff's 
pleadings,  and  tendered  a  new  issue ;  this,  according  to 
the  general  practice,  and  according  to  the  63d  Rule  of 
Court,  (1  Const.  Rep.  XXI,)  entitled  him  to  the  reply. 

It  was  argued  that  this  plea  was  defective,  in  as  much 
as  it  did  not  give  the  plaintiff  colour  of  title,  (1  Chitty  on 
Pleadings,  498,  500,)  and  that  it,  therefore,  only  amounted 
to  the  general  issue.  The  plea  of  Rberum  tenementum  in 
this  case  was  pleaded  according  to  the  best  precedents  ; 
and  the  plea  thus  pleaded,  says  Chitty,  "  may  be  considered 
as  giving  implied  colour \  for  it  admits  that  in  point  of  fact 
the  plaintiff  may  have  been  in  possession  of  the  locus  in  quo^ 
(which,  as  in  the  case  of  personal  property,  prima  facie  en. 
titles  the  plaintiff  to  maintain  trespass  against  all  the  world, 
but  the  rightful  owner,)  but  insists,  in  point  of  law,  such 
possession  is  unlawful."  The  plea  then  did  give  colour  to 
the  plaintiff,  if  that  were  necessary  to  make  it  perfect. 

I  am  therefore  of  opinion  that  the  plea  was  well  plead* 
ed,  that  the  defendant's  counsel  was  entitled  to  the  reply  t 
and  consequently,  that  a  new  trial  ought  to  be  granted. 

Justices  Colcock,  Nott  and  Johnson^  concurred. 

Blanding,  for  the  motion. 
Spann  &°  Levy,  contra. 


Thomas  Brandon,  ads.  John  F.  Grimke. 

Where  a  plaintiff  has  a  title  to  land,  an  entry  gives  rufficient  posseasiou 
to  maintain  ircspas*  quarc  claururn  fregtt ;  but  \?bere  he  does  not 
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rpjy  on  title,  but  on  possession  only,  there  the  possession  must  be  a 
possessio  pedis. 

Possession  of  a  part  is  a  possession  of  the  whole  tract  covered  by  » 
plaintiff's  title ;  Ca*J  nor  w^  *  river  running  through  the  tract, 
sever  the  possession. 

If  an  entire  tract  be  divided  into  two  parts,  which  are  afterwards  pur- 
chased by  one  person,  they  will  be  united  *  and  to  establish  the 
original  identity,  a  colorable  or  apparent  title,  definite  in  its  limits,  is 
all  that  is  required 

A  plaintiff's  possession  is  sufficient  to  maintain  trespass  quare  clausum  f 
/regit,  until  a  defendant  proves  a  title  in  himself.— ("A. J  j 


X  HIS  was  an  action  of  trespass  quare  clausum  fregity 
tried  before  Mr.  Justice  Cheves%  at  Union,  Fall  Term, 
1817. 

The  locus  in  quo  was  not  disputed.  The  evidence  re- 
presented it  to  be  on  the  north  side  of  Tyger  river. 

The  pleas  were  :  1st.  Not  guilty.  2nd.  Liberum  tene* 
mentum. 

The  trespass  was  clearly  proved. 

The  plaintiff  went  into  proof  of  his  title  and  possession. 
Both  parties  claimed  under  a  grant  from  North  Carolina^ 
-  (before  the  boundary  line  was  distinctly  established)  dated 
3rd  September,  1753,  to  William  Cowden.  The  original 
grant  was  not  given  in  evidence,  but  the  existence  of  it 
sufficiently  appeared. 

The  plaintiff  adduced  a  grant  from  the  State  of  South- 
Carolina,  to  Archer  Smith,  dated  14th  October,  1774, 
which  recited  the  grant  from  North -Carolina  to  Cowden  ; 
and  that  Smith  had  become  entitled  to  the  land  by  pur- 
chase, and  was  then  in  possession  of  it ;  that  these  facts 
had  been  proved,  according  to  the  Act  of  Assembly  pass- 
ed 20th  August,  1731,  (Public  Laws  131.  1  Brev.  Dig. 
124.)  The  land  thus  granted  lay  on  both  sides  of  the  Ty- 
ger river,  and  was  stated  by  the  grant  to  contain  600 
acres.  The  plaintiff  then  gave  in  evidence  a  lease  and 
release  from  Archer  Smith  to  Samuel  Dubose,  for  571 
acres  on  the  south  side  of  TySer  river,  dated  15th  and 
16th  December,  1777;  a  lease  and  release  from  Samuel 
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Dubose,  for  the  same,  to  James  Oliphant,  dated  17th 
and  18th  December,  1777,  and  a  deed  from  Archer 
Smith  to  James  Oliphant  for  the  part  on  the  north  side  of 
Tyger  river,  dated  1st  April,  1785;  also,  a  judgment, 
in  the  case  of  Bull  and  Russel  vs.  James  Oliphant,  dated 
7th  May,  1791,  and  execution  entered  in  the  office  of  the 
Sheriff  of  Ninety-Six  on  the  9th  July,  1791,  and  a  levy 
pn  the  20th  July*  1791  ;  then  a  deed  from  William  Ten- 
ant, Sheriff  of  Ninety-Six,  under  a  sale  by  virtue  of  the 
said  judgment  and  execution,  dated  4th  August,  1795. 
It  did  not  appear  in  evidence,  where  the  sale  had  been 
made.  The  parol  evidence  was  immensely  voluminous, 
and  much  of  it  had  little  relation  to  the  real  merits  of  the 
case.  The  plaintiff  proved,  that  a  person  of  the  name  of 
Bailey  was  on  the  land  in  dispute,  in  1779  or  1780,  as 
tenant  to  Archer  Smith ;  that  when  he  left  it,  H oiling 
Summer  was  on  the  land,  as  tenant  of  Smith.  In  1784, 
James  Anderson  rented  it;  and  in  1787,  Anderson  paid 
rent  to  Oliphant,  who  had  bought  it  in  1785,  of  Archer 
Smith ;  then  two  persons  of  the  name  of  Evett  rented  it 
of  Oliphant,  and  then  one  of  them  and  a  person  of  the 
name  of  Goree  lived  on  it,  as  the  witness  believed,  as  the 
tenants  of  Oliphant,  and  a  person  of  the  name  of  Kidwell 
lived  on  it  till  the  death  of  Oliphant,  who  died,  1792. 
The  witness,  who  proved  most  of  the  facts  (Stephen 
Leighton)  stated  in  conclusion,  that,  from  1779  to  1794, 
Archer  Smith,  and  James  Oliphant,  and  the  tenants  hold- 
ing under  them,  were  in  possession  of  the  land  in  dis- 
pute. The  plaintiff,  after  he  purchased  at  Sheriff's  sale, 
took  possession  on  the  south  side  of  the  river  on  the  12th 
January,  1795.  Tilman  Bobo,  the  overseer  of  the  plain- 
tiff on  the  south  side,  by  plaintiff's  orders,  on  the  9th 
August,  1796,  put  a  persou  of  the  name  of  Simons  on 
the  disputed  land,  but  he  was  driven  off  by  the  defendant** 
father  before  he  could  make  any  crop.  Absolem  Bobo, 
another  overseer  of  the  plaintiff  on  the  south  side,  took 
possession  of  the  north  side,  in  the  fall  of  1799,  hv  plain- 
tiff's orders;  and  at  this  time  the  defendant  was  present. 
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Between  1800  and  1801,  one  Ray  was  on  the  land,  as  the 
plaintiff's  tenant,  and  was  driven  off  by  defendant's  fath- 
er; after  which,  plaintiff's  tenant  was  restored  to  posses- 
sion by  process  of  forcible  entry.  The  defendant  took 
possession  of  it  about  8  or  9  years  before  the  trial,  (which 
'was  had  in  October,  1817,)  and  has  since  remained  in 
possession.  This  action  was  commenced  in  the  year  1812. 
The  plaintiff  had  continued  constantly  in  possession  of  the 
south  side,  and  had  cultivated  it  from  1795,  when  he  took 
possession,  to  the  present  time. 

The  plaintiff  then  closed  his  testimony  in  chief,  and  the 
counsel  for  the  defendant  moved  for  a  non-suit,  which  the 
Court  refused,  and  the  defendant  went  Into  his.dtf<nce. 
He  relied  on  the  grant  to  William  Cowden  from  North- 
Carolina,  and  gave  in  evidence  a  conveyance  from  Robert 
Cowden  to  Moses  Wyley,  dated  13th  May,  1795,  for 
244  1-4  acres,  lying  on  the  north  side  of  Tyger  river,  be- 
ing part  of  the  grant  to  William  Cowden.  He  then  gave 
evidence  to  show  the  death  of  Moses  Wyley,  and  that  he 
left  one  son,  Moses  Wyley,  who  was  his  heir  at  law  ;  and 
then  gave  in  evidence,  a  conveyance  from  Moses  Wyley, 
(the  younger)  dated  7th  February,  1795,  to  Thomas  Bran- 
don, father  of  the  defendant.  The  defendant  farther  gave 
in  evidence,  that  Robert  Cowden  lived  upon  the  land  in 
dispute  fifty-three  or  fifty-four  years  ago,  (referring  to  the 
time  of  the  trial.)  That  then  Moses  Wyley  (in  the  winter 
of  the  year  referred  to  by  the  last  date)  went  to  live  upon 
it,  and  lived  on  it  two  years.  That  after  Wyley's  death, 
but  at  what  distance  of  time  the  witness  did  not  state,  the 
executors  of  Wyley  rented  it  to  Michael  Bacon,  who  lived 
on  it  two  years.  Then  James  Smith  lived  on  it;  but  the 
witness  neither  stated  when  he  went  on  it,  nor  under  whom 
he  held  ;  he  stayed  but  one  year.  Afterwards  Absolem 
Langston  cultivated  it  for  one  year ;  but  did  not  live  on  it. 
The  witness  who  proved  these  facts,  (William  Blackstock) 
stated,  that  when  the  first  fact  occurred,  he  was  a  little  boy, 
about  six  years  old.  Another  witness,  (Daniel  Langston") 
stated  that  his  father,  Absolem  Langston,  and  one  Thomas 
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Fletcher,  rented  the  land  from  Thomas  Harris,  who  ttas 
said  to  be  executor  or  administrator  of  Moses  Wyley ;  he 
thought  the  term  was  ten  years.  His  father  lived  on  the 
land,  he  was  certain  two  years,  and  he  thought  three* 
That  after  he  had  rented  the  land,  Archer  Smith  applied 
to  him  very  often  to  rent  it  from  trim  ( Absolem  Langston) 
for  one  year ;  he  said  he  wished  to  try  his  title  to  the  land, 
and  if  he  did  not  prove  his  title  in  one  year,  he  would  give  it 
up.  That  Smith  "  kept  coming  and  wheedling  his  father" 
(the  witness's  expression)  to  get  it ;  And  at  length  to  get 
rid  of  his  importunity,  his  father  let  him  have  it.  The 
father  of  the  witness  died  within  the  year,  and  Smith  re- 
fused afterwards  to  give  it  up.  When  the  father  of  the 
witness  gave  it  up,  Smith  put  Bailey  on  it  as  his  tenant.; 
this  he  said  was  about  the  time  of  the  battle  of  Ninety- 
Six,  which  it  was  proved  was  in  1 776.  This  witness  also 
represented  himself  as  being  quite  a  child  at  the  time  of 
this  transaction.  Thomas  Brandon,  the  elder,  had  no  pos- 
session of  the  land,  except  a  momentary  one,  ,at  two  peri* 
ods,  when  he  dispossessed  the  plaintiff's  tenants.  The 
defendant,  also,  went  into  evidence  to.  prove,  that  Robert 
Cowden  was  the  eldest  brother,  and  therefore  heir  at  law 
of  William  Cowden,  the  grantee,  at  the  time  he  conveyed 
to  Wyley.  Two  witnesses  swore,  that  it  was  always  un- 
derstood and  believed  in  the  neighbourhood  (the  neigh- 
bourhood of  the  lands  in  dispute)  that  Robert  was  the  eld- 
est brother  of  William  Cowden.  It  was  further  proved^ 
that  the  defendant  was  one  of  the  children  and  heirs  of 
Thomas  Brandon,  the  elder. 

The  plaintiff  replied  in  evidence,  to  show  that  Robert 
Cowden  was  not  the  oldest  brother  and  heir  at  law  of  Wm. 
Cowden,  and  proved  by  four  witnesses,  (who  were  inti- 
mately acquainted  with  the  family,  which  was  front  Vir- 
ginia originally,  and  who,  except  William  and  Robert,  re- 
sided in  North-Carolina)  that  there  were  four  brothers, 
William  the  eldest,  Walter  the  next,  Robert  the  next,  and 
Samuel  the  youngest,  and  that  Walter  died  between  ten 
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tidd  twenty  years  before  the  time  of  their  examination,  in 
Cabarrus,  North-Carolina. 

•  In  the  argument,  the  defendant's  counsel  contended,  thfrt 
under  the  plea  of  not  guilty,  the  plaintiff  was  bound  to 
prove  that  he  was  in  actual  possession  at  the  time  of  the 
trespass,  and  that  the  evidence  did  not  establish  that  fact. 
2nd.  That  the  plaintiff  was  bound  to  prove  a  perfect  tide 
in  himself;  That  in  establishing  a  title,  under  the  Statute 
of  Limitations,  the  possession  of  Bailey,  and  those  who 
tame  in  after  him,  during  the  alleged  lease  to  Absolom 
Langston,  ought  not  to  avail  the  plaintiff,  as  the  possession 
was  fraudulently  obtained,  and  that  in  the  deduction  of 
title,  the  conveyance  of  William  Tenant,  Sheriff  of  Ninety- 
Six,  was  void,  as  the  sale  took  place  after  the  separation  of 
Union  district,  where  the  land  lies,  from  Ninety-Six  dis- 
trict, add  that  therefore,  the  sale  should  have  been  made  in, 
and  by  the  Sheriff  of,  Union  district. 

2nd.  That  the  defendant  had  supported  his  plea  of 
Uberum  tenementutn  :  1st,  by  deduction  of  title  from  the 
grantee,  William  Cowden.  2nd.  By  a  possession  of  five 
years  before  the  4th  of  July,  1776,  which  was  under  the 
act  of  assembly,  equivalent  to  a  grant  in  Moses  Wyley* 
and  those  claiming  under  him,  and  by  a  deduction*  of  title 
from  Moses  Wyley. 

The  counsel  for  the  plaintiff  contended  : 

1st.  That  though  they  admitted  an  actual  possession  at 
the  time  of  the  trespass  was  necessary  to  maintain  this 
action,  yet,  by  such  possession  was  not  meant  in  cases  like 
the  present,  an  unceasing  possesto  pedis  of  part  of  the  tract, 
but  merely  in  connection  with  a  precise  claim  of  title,  he 
fehoidd,  in  pursuance  of  such  title,  have  entered  upon  the 
land.  That  in  this  case,  however,  in  any  view  of  the  law, 
the  possession  was  actual,  because  the  plaintiff  had  a  con- 
stant and  actual  posstssio  pedis  of  part  of  the  tract,  which, 
according  to  the  case  of  Reid  vs.  Eifert^  was  an  actual, 
l6ga!  possession  of  the  whole. 

2nd.  That  it  was  not  necessary  for  the  plaintiff,  in  this 

action  to  have  a  perfect  title,  until  the  defendant  had  sup- 
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ported  his  plea  ofliberum  tenementum;  that  possession  wai 
enough  against  all  the  world,  but  the  rightful  owner. 
£ut  that  the  plaintiff  had  made  out  a  perfect  title.  1st. 
By  a  title  deduced  from  the  original  grantee.  2nd.  By  a 
tide  deduced  by  the  posterior  grant  to  Archer  Smith.  3d. 
By  a  possesion  in  James  Oliphant,  from  1785,  to  1794^ 
which,  under  the  Statute  of  Limitations,  gave  him  a  per- 
fect title,  which,  by  ttje  Sheriff's  sale  slnd  conveyance,  was 
vested  in  the  plaintiff.  4th.  By  a  possession  in  the  plaintiff 
himself  from  1795,  until  the  time  the  defendant  took 
possession  in  1808  or  1809. 

That  as  to  the  defence,  1st.  The  defendant  had  not  de- 
duced a  title  from  William  Cowden,  the  original  grantee  ; 
because  Robert  Cowden,  under  whom  he  claimed,  was  tiot 
the  eldest  brother  of  the  grantee.  That  Walter  Cowden 
was  the  eldest  brother  and  heir  of  William  Cowden.  2nd. 
That  in  point  of  fact,  the  evidence  did  not  establish  five 
years  continued  possession  in  those  under  whom  the  de- 
fendant claimed,  previous  to  the  4th  of  July,  1776. 

The  verdict. was  for  the  plaintiff. 

The  defendant  now  moved  for  a  non-suit  on  the  follow- 
ing grounds : 

1st.  Because  there  was  wanting,  on  the  part  of  the 
plaintiff,  an  actual  possession,  which  is  indispensably  ne- 
cessary, to  enable  him  to  maintain  the  action  of  trespass 
quare  clausum  f regit. 

2nd.  Because  the-deed,  under  which  the  plaintiff  claim- 
ed, dated  the  4th  August,  1795,  from  William  Tenant, 
Sheriff  of  Ninety -Six  district,  was  illegally  executed,  and 
of  no  validity,  inasmuch  as  the  district  of  Union,  wherein 
the  land  in  dispute  lies,  had  been  separated  from  Ninety* 
Six,  more  than  four  years  before  Tenant's  deed  was  ex- 
ecuted. 

The  defendant,  also,  moved  for  a  new  trial : 

1st.  Because  the  possession  of  John  Bailey,  which  be* 
gan  before  the  war  of  the  Revolution,  and  did  not  termi- 
nate until  1782  or  1783,  was  a  possession  under  Moses 
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Wyley,  who  held  under  William  Cowden,  the  first  gran- 
tee, from  whom  the  defendant  claims,  and  not  an  adverse 
possession.     ' 

2nd.  Because  the  grant  to  Archer  Smith,  under  which 
the  plaintiff  claims,  and  which  was  surreptitiously  and 
fraudulently  obtained,  was  a  grant  of  much  later  date  than 
that  to  William  Cowmen,  .upon  which  the  defendant  relied 
as  the  origin  of  his  title,  and  that  the  possession  of  Cow- 
den and  those,  who  held  under  him,  was  continued  with 
little  interruption  until  1783:  That  the  plaintiff's  title 
was  therefore  fatally  defective,  and  the  defendant's 
genuine. 

Mr.  Justice  Cheves  delivered  the  opinion  of  the  Court* 
1st.  The  ground  for  a  non-suit  is,  that  there  was  want- 
ing on  jthe  part  of  the  plaintiff,  an  actual  possession,  which 
is  indispensably  necessary  to  enable  him  to  maintain  the 
action  of  trespass  quart  clausum  f regit.  The  general  pro- 
position laid  down  in  this  ground,  no  one  disputes ;  but 
in  most  controversies,  persons  using  the  same  words,  ap- 
ply them  to  very  different  ideas.  The  paint,  which  it 
should  seem,  had  been  very  long  settled,  and  ought  to  have 
been  very  clearly  settled,  has  been  lately  much  contested, 
$ome  part  of  this  difference  of  opinion  has  probably  arisen 
from  not  fixing  the  meaning  of  the  .term,  "  actual  posses* 
*\on?  which  has  probably  been  taken  in  too  limited  a 
sense.  Actual  possession  is  used  in  cpnrradiction  to  con* 
structfae  possession,  but  does  not  mean,  in  all  cases,  a 
pedis  possessi o,  though  the  latter  will,  in  all  cases,  be  an 
actual  possession.  A  constructive  possession,  on  the  oth- 
er hand,  does  not  mean,  in  any  instance,  a  case  where 
there  has  been  an  actual  entry.  Thus,  to  illustrate  the 
question  by  examples,  a  person  who  has  the  legal  title  to 
land  by  lease  and  release  has  only  a  constructive  possession, 
and  cannot  maintain  this  action :  But,  if  he  enter,  he  has 
then  actual  possession,  and  can  maintain  this  action  ;  and 
this  actual  possession  will  continue,  though  he  should  not 
continue  to  rest  with  his  foot  upon  the  soil,  until  he  be 
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disseised,  or  until  he  do  some  act,  which  may  amount  to 
a  voluntary  abandonment  of  the  possession,  1  Chitty  on 
Pleadings  175,  177.  I  think,  also,  the  omission  to  dis- 
tinguish between  cases,  where  the  action  is  sustained  by 
title,  and  where  it  is  rested  solely  on  possession,  has  been 
another  cause  of  the  difference  of  opinion  on  this  subject. 
Where  the  plaintiff  establishes  a  good  legal  title  and  entry , 
he  is  seised  and  possessed^  not  constructively,,  but  actually \ 
and  can  maintain  this  action.  He  must  have  possession 
besides  title;  because,  the  nature  of  the  injury  conterapla- 
•  ted  by  the  action,  is  to  the  possession  only.  But  where 
he  does  not  rely  upon  title^  but  on  possession,  there  the 
possession  must  be  a  possessio  pedis ;  because  less  would 
not  furnish  that  evidence  of  title  to  the  possession,  which 
this  action  contemplates.  The  possession  must  be  right- 
ful. There  must  be  a  possession,  and  a  right  to  that 
possession* 

It  is  true,  that  the  law  takes  the  fact,  that  the  plaintiff 
has  the  present  dominion,  as  evidence  of  his  right  to  pos- 
sess, until  a  contrary  title, is  made  out  in  the  defendant, 
where  that  dominion  extends  to  present  enjoyment  of  the 
fruits,  or  the  use  of  the  soil.     But  whatever  view  may  be 
taken  of  this  point,  it  must  equally  result,  that  the  plain- 
tiff had  an  actual  possession  at  the  time  of  the  trespass,  in 
this  case.     If  an  entry  only  be  necessary,  he  entered  and 
put  a  tenant  on  it  in  1796.     In  1799  he  again  entered  and 
cultivated  it.     In  1801  and  1803  he  again  enter  ed^  and 
was  not  disseised,  until  the  present  defendant  entered  and 
committed  that  trespass  for  which  this  action  was  brought* 
If  an  entry ,  be  not  enough,  the  evidence  proves,  that  he 
had  a  continued  and  unbroken  possessio  pedis  of  the  part 
of  the  tract  of  land  lying  on  the  south  side  of  the  river, 
which,  in  point  of  law  and  fact,  was  an  actual  possession. 
Accordingly,  it  was  not  denied  in  argument,  that  this 
possession  would  have  been  sufficient,  but  for  two  circum- 
stances.    1st.  That  Tyger  river,  which  is  said  to  be  a 
navigable  river  where  it  divides  this  tract  of  land,  ran 
between  .that  part  which  the  plaintiff  cultivated,  and  the 
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part  ib  dispute.  Now  if  this  were  admitted  to  sever  the 
possession,  the  rule  would  be  entirely  without  certainty 
OX  value.  The  width  and  depth  of  the  river  will  hardly 
be  made  the  criterion.  Where  should  the  line  be  drawn? 
The  separation  is  as  distinct,  if  that  be  the  ground  of  the 
argument,  where  it  is  made  by  a  stream  a  foot  wide  and 
a  foot  deep,  as  by  the  Santce.  If  it  be  the  navigable  char- 
acter of  the  river,  that  will  depend  in  many  instances  on 
the  wisdom  and  liberality  of  the  Legislature  in  improving 
the  Inland  Navigation  of  the  country*  At  one  time  a 
tract  of  land  Sviil  be  entire  ;  at  another  divided.  It  would 
be  a  rule  utterly  uncertain  and  unsafe.  It  would  deny  the 
benefit  of  the  rule  where  it  would  be  most  wanted.  2d. 
But  it  is  further  said,  that  the  plaintiff's  claim  is  not  to  an 
entire  tracts  but  to  two  separate  tracts,  one,  that  which 
he  cultivates  on  the  south  side,  the  other,  the  land  in  dis- 
pute. That  though  it  was  entire  by  the  grant  to  Cowden, 
and  by  the  subsequent  grant  to  Smith,  the  latter,  by  sub- 
sequent conveyances,  divided  it  into  two,  and  that  no 
subsequent  act  could  unite  them.  Now  the  last  member 
of  this  proposition  is  neither  fact  nor  argument,  but  bare 
assertion.  In  fact  they  were  united  when  Oliphant, 
claiming  title  under  the  grants  to  Cowden  and  Smith, 
united  the  whole  interest  in  himself.  In  fact,  they  were 
still  more  clearly  and  distinctly  united,  when  the  plaintiff 
purchased  the  whole  interest  at  Sheriff's  sale,  and  obtain- 
ed a  title  for  one  tract  of  land,  containing  the  whole  quan- 
tity, described  as  lying  on  both  sides  of  the  Tyger  river. 
Why  could  the  original  identity,  not  be  re-established  ? 
The  law,  for  the  purpose  of  establishing  this  identity, 
requires  no  more  than  a  colourable  or  apparent  title,  defi* 
nite  in  its  limits.  Does  not  the  Sheriff's  titles  furnish  at 
least  this  much  ?  I  have  no  doubt  then,  that  the  plaintiff 
had  such  a  possession  as  enabled  him  to  maintain  this 
action.  This  was  deemed  the  great  point  in  the  case ; 
for  it  seemed  to  be  but  feeblv  contested  bv  the  counsel  for 
the  defendant,  that  if  such  possession  in  the  plaintiff  was 
established  as  would  maintain  this  action,  every  thing  else 
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fallowed  of  course  ;  and  it  does  appear  to  me  to  be  the 
only  point  in  the  case  which  deserved  consideration.  But 
as  the  case  has  been  labouriously  argued,  and  has  excited 
much  interest,  it  may  be  fit  to  (J well  at  some  length  on  the 
other  grounds. 

2d.  The  next  ground  for' a  non-suit  is  the  alleged  defect 
in  the  Sheriff's  tide.     My  brethren,  who  concur  with  me 
?s  to  the  result  of  this  motion,  have  doubts  of  the  validity 
of  this  deed,  seeing  that  the  sale  was  made  by  the  Sheriff 
of  Ninety -Six  district,  after  the  establishment  of  Union, 
district,  and  decline  giving  any  opinion  on  the  point.    For 
myself,  I  entertain  with  rather  more  confidence,  the  opin- 
ion to  which  I  inclined  on  the  trial.     I  think  the  sale  W£s 
made  by  the  Sheriff  of  Ninety-Six  district,  from  necessity. 
The  levy  was  made  by  that  Sheriff  while  Union  district 
was  a  part  of  Ninety-Six  district.     By  the  Common  Law 
(applied  in  this  State  to  real  estate,)  the  Sheriff  who  levied 
had  the  clear  right  to  complete  the  exigency  of  the  execu- 
tion, though  his  term  of  office  had  expired.     No  change 
has  been  made  in  this  law,  except,  that  by  an  Ac  J;  of  As- 
sembly, the  Sheriff  was  to  assign  over  all  unfinished  busi- 
ness to  his  successor,  who  was  to  complete  if.     Who  was 
then  the  successor  of  jhe  Sheriff  of  Ninety-Six?     The> 
Sheriff  of  Ninetv-Six  or  the  Sheriff  of  Union  ?     I  am. 
aware  that  it  may  be  argued,  that  as  to  levies  within  that 
part  of  the  old  district  vyhich  constitutes  Union  district, 
the  Sheriff  of  the  latter  was  his  successor.     If  so,  in  the 
many  divisions  and  subdivisions  of  the  judicial  district 
of  Ninety-Six,  (which,  at  the  time  of  thjs  levy,  embraced 
all  the  upper  part  of  this  State,  including  the  present  dis- 
tricts  of   Edgefield,    Abbeville,    Pendleton,    preenville* 
Spartanburgh  and  Union,  and  perhaps   others,)  it  would 
have  been  difficult  for  the  Sheriff  to  have  ascertained  who 
his  successor  was.     Was  he  to  transfer  the  execution, 
without  his  books,  where  the  entries  concerning  it  were. 
made  ?     If,  as  no  doubt  in  many  instances  was  the  fact, 
there  were  levies  under  the  same  execution  in  several  of- 
the  new  districts,  how  could  he  transfer  the  execution  to 
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several  districts?  The  cotemporaneous  construction  and 
practice,  throughout  the  State,  where  judicial  districts 
were  divided,  I  believe,  was  according  to  the  practice  in 
this  case.  On  the  whole,  I  think  it  the  best  construction 
which  the  several  Acts  of  Assembly,  taken  in  connection 
with  the  previously  established  law,  can  receive,  and  I 
adhere  to  it  with  the  more  satisfaction,  as  a  different  con-* 
struction,  (if  I  be  right  as  to  the  practice,)  would  shake 
the  titles  to  a  great  many  estates. 

But  were  this  conveyance  void,  it  would  furnish  no 
ground  for  a  non-suit  in .  this  case,  for  several  reasons. 
1st.  The  plaintiff's  possession  was  sufficient  evidence  to 
sustain  this  action,  until  the  defendapt  should  have  prov- 
ed a  title  in  himself.  2d.'  The  plaintiff  had  given  e  vidence 
of  a  long  possession  in  himself,  which,  of  necessity,  was  to 
go  to  the  Jury  as  proof  of  title  under  the  Statute  of  Limi- 
tations. In  any  view  therefore  this  was  no  ground  for  a 
non-suit. 

We  come  now  to  the  grounds  of  the  motion  for  a  new 
trial : 

The  first  is,  that  the  possession  of  Bailey  was  not 
an  adverse  possession ;  because  it  is  alleged,  it  was  obtain- 
ed fraudulently*  Whether  this  would  prevent  the  pos- 
session from  being  adverse,  it  is  quite  unnecessary  to 
determine.  It  is  quite  as  effectual,  in  legal  effect,  tp 
commence  with  the  possession  of  Oliphant,  as  with  that 
of  Smith,  and  both  might  be  laid  out  of  the  question,  and 
the  possession  of  the  plaintiff  himself,  in  legal  effect, 
which  is  simply  to  give  title  under  the  Statute  of  Limita- 
tions, is  equivalent  to  both.  The  only  difference  would 
be  this,  if  the  possession  of  the  south  side  were  not  a  legal 
possession  of  the  north  side,  then  the  possession  of  Oliph- 
ant might  be  material ;  because  he  actually  occupied  and 
cultivated  by  his  tenants,  from  1785  to  1794,  the  land  in 
dispute.  But  in  no  possible  view  of  the  case  is  the  pos- 
session of  Bailey,  or  any  possession  previous  to  Oliphant'sj 
of  the  least  materiality. 

2nd.  The  next  and  last  ground  is,  that  the  grant  to  Ar- 
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cher  Smith,  under  which  the  plaintiff  claims,  is  of  later 
date  than  that  to  William  Cowden,  under  which  the  de- 
fendant claims,  and  that  the  possession  of  Cowden,  and  ' 
those  claiming  under  him,  was  continued  with  little  inter- 
ruption till  1783;  that  therefore  the  plaintiff's  title  is 
fatally  defective,  and  the  defendant's  genuine*  This 
ground  embraces  the  title  both  of  the  plaintiff  and  defend- 
ant*    We  will  first  consider  the  title  of  the  defendant : 

As  it  regards  possession,  the  testimony  is  that  fifty  - 
three  or  four  years  ago,  (referring  to  the  time  of  the  trial) 
which  must  have  been  in  1763  or  1764,  Wyley  went  into 
possession.  Bailey  went  into  possession  in  1 776.  The 
intervening  time  is  twelve  or  thirteen  years,  (and  the  tes- 
timony proves  a  possession  according  to  one  witness  of 
six  years,  and  according  to  another  of  seven  years.)  Yet  the 
possession  which  is  proved,  begins  with  1763  or  1764, 
and  ends  with  1776.  The  possession,  therefore,  could  not 
have  been  continued  and  connected.  One  of  the  tenants, 
James  Smith,  is  not  proved  to  haVe  held  under  Wyley. 
During  Wyley's  life  the  possession  xlid  not  exceed  two 
years;  and  the  possession,  though  broken  and  unconnected, 
by  his  executors  or  administrators,  did  not  exceed  three 
or  four  years.  Those  under  whom  the  defendant  claims, 
therefore  clearly  had  no  such  possession  as  would  give 
title,  previous  to  1776 ;  and  any  possession  afterwards,  as  it 
did  not  extend,  even  according  to  the  statement  in  this 
ground,  beyond  1 783,  was  wholly  immaterial.  But  even 
that  statement  rests  on  die  possession  of  Archer  Smith, 
by  his  tenants  under  the  assumption  of  facts,  that  itw&s 
proved  to  have  been  fraudulently  obtained,  and  the  as- 
sumption of  law  that  it  was  not  therefore  adverse. 

2nd.  Now  as  to  the  defendant's  deduction  of  title  :  It 
is  defective,  because  (as  the  verdict  of  the.  Jury  has  estab- 
lished on  very  satisfactory  proof)  Robert  Cowden  was  not 
the  heir  of  William  Cowden,  and  had  no  title  when  he  con- 
veyed. It  was  argued  that  Walter  died  before  Hobert, 
and  therefore,  though  he  was  not  the  heir  of  William,  he 
was  the  heir  of  Walter,  and  through  him  succeeded  to  the 
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title.  But  the  evidence  does  not  prove  when  Robert  died, 
dnd  renders  it  probable  that  Walier  survived  him.  If, 
however,  Walter  died  first,  it  would  make  no  difference  in 
the  defendant's  tide ;  for  nothing  which  Robert  inherited 
after  the  conveyance  to  W ylt-y,  could  have  passed  under  it. 
The  defendant  therefore  had  proved  no  title. 

The  defendant  having  made  out  no  title,  the  plaintiff 
need  go  no  farther  than  his  possession  to  sustain  this  ver- 
dict. But  it  may  be  said,  in  one  word,  that  as  the  grant  to 
Archer  Smith,  is  valid  against  all  but  those  who  shall  prove 
abetter  title,  there  is  no  defect  in  the  plaintiff's  chain  of 
title,  unless  the  Sheriff's  tide  be  invalid ;  and  that  under  the 
Statute  of  Limitations,  if  possession  of  a  part  be  posses- 
sion of  the  whole,  according  to  the  case  of  Read  vs.  Eifert, 
his  possession  from  1795  to  1808  or  1809,  gives  him  a  per- 
fect title  under  the  Statute  of  Limitations. 

I  am  therefore  of  opinion  that  the  motions  for  a  non- 
suit and  new  trial  ought  both  to  be  refused. 

Justices  Colopck)  Nott  and  Gantt  concurred; 

Gunnings  for  the  motion. 
Gist,  contra. 

» 

Ca.J  Darby  V9.  Anderson,  infra  Wins.  vs.  M'Gee,  1  Const.  Hep.  90. 

fb.J  Singleton,  ads.  Millet,  356,  ante.  Lambert  vs.  Stroother, 
Willes  Reports  221.  Harker,  et  al.  vs.  Birkbeck,  3  Burr.  Reports 
1563.  Graham  vs.  Feat,  1  East's  Rep.  246.  Crosby  vs.  Wadswortb, 
6  East's  Rep.  602.    Stewart  vs.  Doughty,  9  John.  Rep.  108.  R. 


Elijah  Anderson,  ads.  J.  P.  Darby  and  E.  G.  Darby, 

by  their  next  friend. 

A  tenant  cannot  controvert  the  title  under  which  he  enters ;— ( a. J 
nor  dispute  the  title  set  forth  in  the  lease  under  which  he  holds. 

Possession  of  apart,  is  a  possession  of  all  the  land  covered  by  a  par- 
ty's title.— fb.J 

A  natural  guardian  cannot  lease  the  lands  of  his  ward. 

A  party  at  law,  cannot  set  up  an  equitable,  in  opposition  to  a  legal,  title. 
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JL  HIS  was  an  action  of  trespass  quare  clausumfregifj 
Tried  before  Mr.  Justice  Johnson^  at  Union,  October' 
Term,  1818. 

To  establish  the  plaintiffs'  right  to  recover,  the  defend- 
ant, in  pursuance  of  notice  given  for  that  purpose,  war 
(♦ailed  onv  and  produced  a  lease  from  Nathan  Darby  to  de- 
fendant, dated  in  1808,  for  the  term  of  thirteen  years, 
Which  had  notyet  run  out.  In  this  lease,  the  land  is  des- 
cribed as  the  property  of  the  plaintiffs;  and  Nathan  Darby, 
their  father,  taking  upon  himself  the  title  of  guardian,  un- 
dertakes to  lease  the  land  to  the  defendant.  It  was  also 
proved  on  the  part  of  the  plaintiffs,  that  they,  with  their 
father  and  mother,  were  in  possession  of  a  part  of  the  land 
described  in  the  lease,  before  the  defendant  entered,  and  a 
continued  possession  of  the  same  part,  from  shortly  after 
the  date  of  the  lease  up  to  the  bringing  of  the  action,  by 
the  actual  residence  of  themselves  and  mother,  thereon, 
their  father  having  gone  to  Georgia ;  but  there  was  no 
proof  of  the  actual  occupancy  of  the  'part  trespassed  on  by 
the  defendant,  nor  of  their  being  in  the  possession  at  the 
time  the  defendant  first  entered. 

The  plaintiffs  having  proved  a  trespass,  and  the  extent  of 
the  injury,  closed,  and  the  defendant's  counsel  then  moved 
for  a  non-suit  on  two  grounds  : 

1st*  Because  there  was  no  evidence  of  an  actual  pos- 
session in  the  plaintiffs  of  the  land  trespassed  on ;  nor  any 
evidence  of  title  in  the  plaintiffs,  except  the  recital  in  the 
•lease,  which  was  insufficient. 

2nd.  Because  the  father,  as  the  natural  guardian  of  the 
plaintiffs,  had  a  right  to  lease  the  lands  during  their  mi- 
nority, the  term  of  which  was  not  expired,  nor  had  they 
attained  full  age. 

This  motion  was  overruled  by  the  Circuit  Court,  and 
the  defendant  then  offered  parol  evidence  to  prove  that 
Nathan  Darby,  the  father,  had  purchased  and  paid  for  the* 
land,  and  procured  titles  to  be  executed  to  the  plaintiffs,  to 
defraud  creditors ;  but  the  Court  rejected  the  evidence,  and 
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the  case  went  to  tfye  Jury,  who  found  a  verdict  for  the 
plaintiffs. 

The  motion  for  a  non-suit  was  now  renewed,  on  the 
grounds  taken  in  the  Court  below ;  and  a  new  trial  was 
also  moved  for  on  the  ground,  that  the  evidence  offered  by 
the  defendant  ought  to  have  been  admitted. 

Mr.  Justice  Johnson  delivered  the  opinion  of  the 
Court. 

The  first  ground  of  the  motion  for  a  non-suit,  although 
it  embraces  two  distinct  points,  presents  but  one  which  re- 
quires consideration,  and  that  is,  whether  the  recital  in  the 
lease  is  sufficient  evidence  of  title  in  the  plaintiffs,  between 
the  parties  to  this  action.  For  admitting  that  a  posses- 
sion is  necessary  to  maintain  this  action,  yet,  a  possession 
•before  entry  made  by  the  defendant,  and  from  immediate* 
ly  after  it,  up  .to  the  present  day,  no  one  will  doubt,  was 
such  a  possession  as  would  support  this  action ;  and  al- 
though it  was  n6t  immediately  of  the  part  trespassed  on 
by  the  defendant,  if  the  lease  is  sufficient  evidence  of  title, 
on  the  principle  of  the  case  of  Read  vs.  Eifert^  decided 
in  this  Court,  a  possession  of  any  part  within  the  boun- 
daries set  out  in  it,  is  a  possession  of  the  whole* 

In  relation  to  the  principal  question,  the  general  rule  is, 
that  a  tenant  is  not  at  liberty  to  controvert  the  title  under 
which  he  enters ;  because,  if  it  were  otherwise,  no  person 
would  be  safe  in  parting  with  the  possession,  as  he  might 
be  driven  to  the  necessity  of  making  out  a  complete  chain 
of  title  before  he  could  evict  his  tenant;  and  the  law  will 
not  permit  such  a  wrong,  as  to  suffer  a  party  to  avail  him- 
self of  a  possession,  thus  acquired,  to  defeat  the  title  of  the 
party  with  whose  permission  he  went  into  possession. 
The  application  of  this  principle  to  the  present  case  ap- 
pears oovious.  The  lease  to  the  defendant  is  predicated 
upon  the  title  in  the  plaintiffs ;  and  it  would  involve  a 
strange  absurdity,  if  its  having  been  made  by  a  person  pre- 
tending to  have  authority,  should  give  it  greater  effect  than 
if  it  had  been  made  by  those  really  entitled ;  and  it  would 
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have  this  effect,  if  the  position  contended  for  was  support? 
ed.  The  case  of  Jackson,  ex.  dem.  Darby  vs.  De  Walts, 
(7  John.  Rep.  157,)  is  in  point. 

The  second  ground  of  the  motion  for  a  non-suit,  in- 
volves, perhaps,  a  question  of  more  difficulty,  as  there  is 
some  diversity  in  the  authorities  quoted ;  however,  what- 
ever might  have  been  the  ancient  opinions  on  the  question, 
the  latter,  and  I  think,  the  more  correct  is,  that  a  lease 
made  of  the  lands  of  the  ward^  by  a  natural  guardian,  is 
void.  In  the  case  of  Parry  vs.  Hodgson,  (2  Wilson's 
Rep.  129,)  the  question  was,  whether  a  lease,  made  by 
a  testamentary  guardian,  was  void  or  only  voidable.  The 
Court  doubted,  but  they  all  agreed,  that  a  testamentary 
guardian,'  until  the  infant  was  twenty-one  years  of  age, 
and  a  guardian  in  soccage  until  the  infant  was  fourteen, 
were  the  same.  But  on  an  ulterius  concilium  they  were 
clearly  of  opinion,  that  a  guardian  of  an  infant  cannot 
make  a  lease  of  his  lands  ;  and  if  he  do,  it  is  absolutely 
void,  (Ibid.  135.)  The  Commentator  on  Lord  Coke, 
also,  remarks,  that  the  guardianship  by  nature  extends  no 
farther  than  the  custody  of  his  person,  and  determines  on 
his  arriving  at  fourteen  years  of  age,  3  Coke  Lit.  88  b. 
Day's  Ed.  It  has  also  been  decided  in  Massachusetts, 
that  a  natural  guardian  cannot  make  a  lease  of  the  lands  of 
his  ward,  (May  vs.  Calder,  2  Mass.  T.  Rep.  55.)  This 
decision,  although  directly  predicated  on  a  statute  of  that 
State,  distinctly  recognizes  the  principle  of  the  Common 
Law  as  above  laid  down.  If  however  the  question  could 
be  considered  as  doubtful,  I  should  be  disposed  to  support 
this  view  of  it,  on  the  score  of  policy.  It  would  be  a 
monstrous  injustice  to  permit  an  improvident  father  to 
deprive  his  infant  of  the  means  of  support  and  education 
during  the  whole  period  of  his  minority ;  and  this  he  might 
do,  if  he  were  permitted  to  make  a  lease  for'  the  whole 
period  of  infancy,  and  receive  the  rents  in  adyance. 

The  ground,  made  for  a  new  trial,  has  not  been  much 
urged  in  the  argument ;  and  it  is  sufficient  to  observe  ir* 
relation  to  it,  that  it  is  a  principle  two  well  established  by 
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authority  now  to  be  doubted,  that  the  party  cannot  at  law 
set  vfi  an  equitable  title  in  opposition  to  one  which  is  legal. 

I  am  of  opinion,  that  the  motions  ought  to  be  dis- 
charged. 

Justices  Cokock,  Nott  and  Gheves,  concurred. 

* 

Mr.  Justice  Gantt,  dissented. 

Gist,  for  the  motion. 
Thomson,  contra. 

(*a.J~ Wilsow  ads.  Wejltbebsbx. 

This  Was  an  action  to  try  titles,  tried  before  Mr.  Justice  Chevea,  at 
fairfield,  July,  1818.  Tbe  defendant  offered  to  go  into  evidence  to 
show  a  title  in  himself;  to  this,  Mr.  Pearson,  plaintiff's  counsel,  ob- 
jected ;  because,  as  he  had  gone  into  possession  under  the  plaintiff,  he 
could  not  dispute  his  title. 

Per  curiam.  The  objection  on  the  part  of  the  plaintiff  must  be 
sustained. 

The  defendant  then  attempted  to  prove,  that  after  the  rescinding  of 
the  agreement,  under  which  he  went  into  possession,  he  had  aban- 
doned the  possession,  and  that  his  present  possession  was  a  new  and 
unconnected  possession.  He  proved,  that  some  time  after  the  agree- 
ment wasTescinded,  the  defendant  moved  off  the  land  for  a  short  time, 
but  left  a  woman  in  possession  of  it,  who  had  lived  in  his  family.  The 
witness  on  cross  examination,  said  this  woman  lived  in  the  defendant's 

» 

family,  "  off  and  on,"-— meaning,  that  she  was  not  a  constant  inmate  of 
the  family. 

On  this  evidence,  Clarke,  solicitor,  for  the  defendant,  contended,  that 
he  was  at  liberty  to  dispute  the  plaintiff's  title.  .  But  the  Court  re- 
fused to  permit  him  to  do  so,  and  there  was  a  verdict  for  the  plaintiff. 

The  defendant  moved  for  a  new  trial,  on  the  following  grounds  : 

1st.  Because  the  Court  refused  to  permit  tbe  defendant  to  give  in 
evidence  his  title,  there  being  no  evidence,  that  he  was  the  tenant  of 
the  plaintiff  at  the  time  of  acquiring  the  same. 

2nd.  That  the  defendant  was  not,  at  any  time,  the  tenant  of  the 
plaintiff. 

Mr.  Justice  Cheves,  who  delivered  the  opinion  of  the  Court,  said,  on 
the  first  ground,  "  the  evidence,  offered  by  the  defendant,  was  of  a 
title  acquired  by  him  after  he  went  into  possession  under  the  plaintiff, 
and  before  he  gave  up  possession.  If  he  was  at  any  time  the  tenant  of 
the  plaintiff,  he  continues  so  till  this  time,  unless  he  had  given  up  the 
possession.  The  attempt  to  evade  the  rule  of  law,  by  going  out  of 
-t^cascssion  for  a  moment,  and  then  retailing  into  possession,  did  not 
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change  Ins  situation  at  all,  and  especially  as  he  left  another  person  in 
possession  ;  so  that  his  possession  was  altogether  unbroken.  A  distinct 
and  bona  fide  abandonment  of  the  possession,  at  least,  was  necessary  to 
have  put  him  in  a  situation  to  dispute  the  plaintiff's  title." 

On  the  last  ground,  "  that  the  defendant  was  not,  at  any  time,  the 
tenant  of  the  plaintiff."  "  The  defendant  was  not  indeed,  a  tenant 
under  a  lease  for  years,  reserving  rent,  but  he,  nevertheless,  held  under 
the  plaintiff'.  But  this  ground  is  founded  op  a  misconception  of  the 
principle,  which  is  not  confined  to  cases  of  tenant*,  in  the  common  ac- 
ceptation of  that  term ;  these  cases  have  only  furnished  examples  of 
the  application  of  the  principle,  which  is,  that  wheresoever  a  defend- 
ant has  entered  into  possession  under  the  plaintiff,  he  shall  not  be  per- 
mitted, while  he  remains  in  possession,  to  dispute  the  plaintiff's  title. 
He  has  a  right  to  purchase  any  title  he  pleases,  but  he  is  bound  bona 
fide,  to  give  up  possession,  and  to  bring  his  action  to  try  title,  and  re- 
cover by  the  strength  of  his  own  title."  (Jackson,  ex.  dem.  Smith  vs 
Stewart,  6  John.  Rep.  34.     Galloway  vs.  Ogle,  2  Binney,  471.) 

Justices  Colc'ocfc,  JVott,  Gatttt  and  Johnsan,  concurred. 

And  see  Bristow  vs.  Pegge,  1  T.  Rep.  759,  in  note.  Jackson,  vs. 
Vobburgh,  7  John.  Itep.  188.  Jackson,  ex.  dem.  Dow  vs.  Reynolds, 
1  Caine's  Rep,  444.     Bleccker  vs  Whitford,  2  Caine's  Rep.  215. 

fb.J  Waggoner  et  al.  vs.  Corlew,  1  Cooke's  Rep.  247.  Jackson  vs, 
Lun,  3  John.  Cas.  115.  Jack.  ex.  dem.  Schutt,  cited  3  John.  Cas.  118. 
And  see  infra  the  case  of  Read  and  Eifert.* 

(~c.J  Jackson,  vs.  Chase,  2  John.  Rep.  86.  Jackson  vs.  Sisson,  2 
John.  Cas.  324.  Jackson  vs.  Pierce,  2  John.  Rep.  226.  Jackson  vs. 
Deyo,  3  John.  Rep.  423.  Jackson  vs.  Van  Slvck,  8  John.  Rep.  488. 
Goodtitle  </cm.  Jones  vs.  Jones,  7  T.  Rep.  47.  Doc,  dem.  Bowennan, 
vs.  Sybourn,  ditto,  2.  Doe,  dem.  Shcwcn  vs.  Wroot,  5  East's  Rep.  138, 
•\nd  note,  by  Mr.  Day. 

*  A.  F.tfert  ads.  Jacob  Tvfad. 

TEITS  was  an  action  of  trespass  in  try  titles  to  land.  The  plaintiff 
deduced  his  title  from  an  ancient  grantee,  and  proved  the  trespass  of 
defendant  within  his  lines. 

The  defendant  in  his  defence  offered  in  evidence  a  junior  grant,  and 

■ 

proved  an  actual  occupancy  of  eight  acres  for  the  space  of  fourteen 
years,  -under  this  junior  grunt,  and  within  the  iin»it3  of  the  older  grant 
under  which  the  plaintiff  claimed.  The  defendant  set  up  a  claim  to  all 
the  land  that  his  junior  grant  covered,  upon  the  ground,  that  posse  s- 
sion  of  a  part  was  possession  of  the  whole  within  the  limits  of  his  gnml ; 
and  where  he  had  been  in  quiet  and  peaceable  possession  for  five  years, 
the  Statute  of  Limitations  gave  him  a  good  and  legal  title  against  any 
older  grant  whatsoever. 

Mr.  Justice  Smith  delivered  his  opinion  as  follows  : 

This  case  has  been  twice  argued ;  first  in  the  autumn  of  1815,  whet* 
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the  Court  took  time  to  consider ;  and  again  in  December,  1816,  before' 
the  seven  Judges ;  when  it  was  fully  understood,  that  notwithstanding- 
there  were  other  points  in  this  case,  yet,  on  this  occasion,  the  grand 
question  of  the  Statute  of  Limitations,,  in  its  construction  on  the  doc- 
trine of  possession,  formed  the  leading  point.  To  this  point  alone  I 
shall  confine  my  opinion. 

In  considering  this  question  it  may  not  be  improper  to  take  a  view  of 
its  history,  at  least  as  far  back  as  we  are  able  to  trace  it. 

What  construction  the  Judges  had  given  to  this  statute  previous  to* 
the  year,  1793,  I  have  no  means  in  my  power  to  determine ;  but  in  the 
autumn  of  that  year  Chief  Justice  Rutledtre,  in   the   case  of  Steven-- 

^011  ads. ,  tried  before  him  at  Pinckneyville,  charged  the  Jury, 

that  the  possession  of  any  part  of  what  the  defendant  had  titles  to,  gave 
him  the  whole  within  his- lines. 

About  the  year  1796,  in  the  case  of  Shields  against  Hamilton,  tried 
before  Mr.  Justice  Bay,  the  defendant,  Hamilton,  proved  no  possession, 
or  acts  of  ownership,  but  the  cutting  of  two  board  trees ;  and  the  Judge 
charged  the  Jury,  that  this  evidence  was  sufficient  to  establish  his  pos- 
session to  the  whole  tract;  and  the  Jury  found  for  the  defendant  accord- 
ingly, and  the  verdict  was  acquiesced  m  by  the  opposite  party. 

In  the  year  following,  in  the  case  of  Sutton  against  Hood,  tried  be- 
fore Mr.  Justice  Burke,  the  plaintiff  offered  no  other  title  than  parol 
proof  of  a  purchase  by  himself  from  one  Ross,  who  had  lived  adjoining 
the  land  in  dispute,  and  whose  servant  had  cleared  and  cultivated  about 
one  quarter  of  an  acre  of  this  disputed  land ;  and  he,  the  plaintiff,  wheiv 
he  purchased  from  Ross*  his  good  will  as  k  was  called,  for  he  had  no 
title,  took  a  receipt  from  Ross  for  the  purchase  money  paid,  but  was 
itot  able  to  produce  that  receipt  or  to  account  for  its  loss ;  yet  the  Judge 
charged  the  Jury,  that  this  was  a  valid  title,  when  the  plaintiff  had  paid 
his  money  fot  it,  and  had  had  the  possession  of  this  quarter  of  an  acre 
of  cleared  land  under  that  purchase.  And  the  Jury  found  for  the  plain*- 
tiff  the  whole  tract,  consisting  of  about  two  hundred  and  fifty  acres. 
From  this  verdict  there  was  an  appeal  to  the  full  Bench  of  Judges  at 
Columbia.  Upon  hearing  the  case  reported  and  argued,  that  Court 
■were  divided  in  their  opinions.  Justices  Waties  and  Bay  wer  j  of  opin- 
ion, that  the  verdict  ought  to  be  set  aside,  on  the  ground,  that  the 
receipt  given  by  Ross  to  Sutton,  and  which  constituted  Sutton's  whole 
title,  ought  to  have  been  produced  on  the  trial  or  accounted  for.  Judge 
Burke,  who  had  been  of  a  contrary  opinion  on  the  trial  below,  now 
doubted ;  but  he  thought  it  safest  to  grant  a  new  trial.  Judge  Gritnke 
was  opposed  to  granting  a  new  trial,  on  the  ground,  that  Sutton  had 
purchased  and  had  been  put  into  possession  under  that  purchase,  which 
gave  him  a  title  in  Equity.  , 

But  the  whole  Court  agreed,  that,  had  Sutton  produced  this,  receipt 
or  accounted  for  its  loss,  with  his  quiet  and  peaceable  possession  for 
five  years,  his  $frle  would  have  been  complete.    This  cause  went  back 


876  Columbia,  1818, 

and  was  tried  a  second  time  before  Mr.  Justice  Grimke,  when  Sutton 
accounted  for  the  loss  of  the  receipt,  and  under  the  charge  of  the  Judge* 
that  he  had  made  out  a  good  and  legal  title  under  the  Statute  of  Limi- 
tations, they  found  for  Sutton,  the  plaintiff,  a  second  verdict;  and 
upon  the  opinion  which  the  Constitutional  Court  had  given,  this  second 
verdict  remained  undisturbed,  and  Sutton  has  held  the  land  ever  since.* 

In  the  year  1803,  the  case  of  Strange  vs.  Durham,  was  tried  before 
Mr.  Justice  Trexevant,  at  Winnsborough.    The  tract  of  land  consisted 
of  between  two  and  three  hundred  acres.    Strange  deduced  a  good 
title  from  the  grantee  down  to  himself.    Durham  rested  his  claim  on 
his  statutory  right,  and  proved  that  he  had  been  in  possession  of  jfifteen 
acres  of  this  tract  for  more  than  five  years.    And  to  defeat  this  statutory 
right,  the  plaintiff,   Strange,  proved,  that  at  the  time  Durham  pur- 
chased, he  was  informed  of  the  better  title  of  Strange,  and  Durham 
replied,  he  did  not  care,  for  Strange  would  never  come  back  to  it. 
On  this  evidence,  Judge  Trezevant  charged  the  Jury  to  find  for  plain- 
tiff, on  the  ground  of  fraud  in  the  defendant,  who  knew  of  plaintiff's 
better  title  when  he  came  into  possession,  which  ought  to  defeat  hi* 
possessory  right.    But  the  Jury  thought  otherwise,  and  found  for  de-  * 
fendant.    From  this  verdict  there  was  an  appeal  to  the  Constitutional 
Court,  which,  at  that  time,,  was  composed  of  six  judges ;    Justices 
Grimhe,  IVatie*,  Bay,  Johnson,  (since  removed  to  the  Federal  Bench) 
and  Brevard,  who  unanimously  refused  a  new  trial.f 

There  were  many  other  cases  that  occurred  on  the  circuity  which 
were  tried  and  decided  on  the  same  principle. 

In  the  case  of  Barbary  Kinzey,  ads.  Swann,  tried  before  Mr.  Justice 
Burke,  at  Pinckneyville,  the  Judge  admitted  the  defendant  to  join 
the  possessions  of  two  or  three  different  persons,  who  had  succeeded 
each  other,  with  her  own,  neither  of  whom  had  held  for  five  years, 
alone,  in  order  to  make  out  five  years  in  the  whole.  And  under  the 
Judge's  charge  the  Jury  found  a  verdict  for  defendant. 

This  continued  to  be  the  undeviating  opinion  of  the  Judges';  and  k 
was  considered  to  be  the  law  of  the  land. 

Many  valuable  tracts  of  land  were  bought  and  sold  under  the  univer- 
sal belief,  that  possession  of  a  part,  within  the  lines  claimed  by  the 
J>arty;  gave  him,  after  five  years  quiet  possession,  a  legal  right,  under 
the  statute,  to  the  whole. 

This  construction  was  practised  on  until  about  the  year  of  1805* 
when  the  case  of  Jones  &  Smith,  and  shortly  afterwards,  the  case  of 
Gourdine  vs.  Theus,  which  were  argued  and  decided  in  Charlestoa, 

*  ]  commenced  this  action  and  was  the  only  counsel  concerned  fof 
Sutton,  and  f  am  not  mistaken  in  a  single  circumstance.  It  is  also  well 
known  to  other  gentlemen  of  the  bar. 

f  I  was  the  only  counsel  for  Durham,  the  defendant,  in  this  casey 
and  I  state  it  from  a  perfect  recollection,  and  also  from  ample  notes. 
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shook  th/e  old  doctrine,  and  produced  a  difference  of  opinion  among 
the  Judges.  Justices  Trvzevant  and  JBrev.rd  were  of  opinion  that  the 
possession  of  a  part  gave  the  possession  of  the  whole.  The  other  Jus- 
tices held;  that  the  possession  ought  to  entitle  the  possessor  to  what  he 
had  in  actual  cultivation*,  and  a  reasonable  portion  of  wood  land  to  sup- 
ply timber  for  fences,  building*  and  firewood ;  hut  they  laid  down  no 
rule  by  whfch  there  should  be  uniformity  and  certainty  in  the  verdict. 
It  was  to  be  governed  by  the  opinions  of  Juries  as  the  cases  might  occur.' 

In  the  upper  and  middle  country,  where  land  cases  were  frequent, 
and  the  law  applicable  td  them  ver\  well  understood,  ever}1  lawyer  was 
struck  with  astonishment,  at  this  decision.  But  they  were  told  from 
the  bench,  that  a  majority  of  the  Judges  had  concurred  in  this  construc- 
tion of  the  statute,  and  it  must  now  be  conformed  to  in  all  future  cases** 

However,  a  very  few  cases  in  practice  showed  as  well  the  uncertainty 
as  the  utter  impracticability  of  ever  carrying  it  into  effect  as  a  rule  of 
law.  No  two  Juries  could  be  had  who  could  think  alike  on  the. same 
legal  question. 

One  Jury  would  give  the  party  the  lands  which  he  had  cultivated  for 
five  years,  and  the  same  quantity  of  wood  land  to  supply  it  with  timber. 
Another  Jury,  where  there  was  no  reason  to  differ  in  the  case,  would 
give  two  fold  of  wood  land  And  a  third  Jury,  with  perhaps  as  little 
reason  to  differ,  would  give  three,  and  sometimes  four  fold. 

Thus  the  measure  of  justice  was  as  fluctuating  as  the  caprice  or  dif- 
ferent opinions  of  Juries  on  the  subject  of  convenience,  could  make  it. 
The  rule  had  no  uniformity,  permanence  or  universality. 

This  was  not  tho  only  defect.  Another  still  more  insurmountable 
'  difficulty  occurred  under  this  rule.  Tt  was  this ;  when  the  Jury  found 
one,  two-,  three  or  four  fold  of  wood  land,  neither  they  nor  any  body 
else,  concerned  in  the  case,  knew  where  to  locate  it.  They  had  no 
such  power.  They  could  not  say,  it  shall  be  placed  on  the  north  or 
south,  east  or  west  of  the  cultivated  land.  Nor  had  the  Judge,  who 
presided  over  the  case,  any  such  power.  And  the  surveyors  would  be 
entirely  premature  if  they  should  attempt  to  fix  the  boundaries  before 
the  trial ;  because  they  could  never  tell  whom  the  Jury  would  find  their 
verdict  for,  nor  could  they  possibly  divine  how  much  wood  land,  or  on 
what  side  the  Jury  would  find  it.  And  the  Jury,  who  never  had  any 
possible  data  by  which  they  could  fix  metes  and  bounds  to  this  wood 
land,  always  left  the  question  as  vague  and  undetenninate  as  it  was 
before  they  took  it  into  consideration :  Because,  finding  the  quantity 
fixed  no  rights,  it  was  finding  the  metes  and  bounds  that  located  the 
rights  of  the  parties. 

Yet  such  was  the  doctrine  urged  in  the  cases  of  Smith  and  Jones,  and 


*  Mr.  Justice  Wurie*  laid  down  this  new  rule  in  iJie  case  ot  Doctor 
Moore  ads.  M'Clure,  tried  at  York  in  the  Autumn  of  1807,  and  Moore 
lost  the  cause  on  that  ground. 
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Gourdine  vs.  Theus,  irt  Charleston;  and  such,  for  i  while,  Warf  thft 
opinion  of  a  majority  of  the  Judges.  However,  Justices  Grimke  and 
Wilds,  shortly  after,  abandoned  this  opinion  and  confined  the/occupant 
to  his  fences  ;*  and  then,  there  were  not  more  than  two  Judges  of  one 
Opinion  on  the  construction  of  this  statute  ;  and  it  has  remained  in  this 
state  of  uncertainty  ever  since  the  Autumn  of  1809. 

If  the  whole  of  the  Judges  had  concurred  in  this  opinion,  or  even  i 
majority  of  them,  and  had  continued  uniform  in  that  opinion,  I  shoulay 
notwithstanding  it  had  changed  the  principle,  have  considered  it  as  the 
law  of  the  land,  and  would  have  been  among  the  last  to  interrupt  it. 

But  when  they,  who  had  adopted  this  new  construction,  had  again 
doubted,  or  at  least  some  of  them,  and  gave  to  the  statute  a  more  lim- 
ited construction,  insomuch  as  to  make  it  a  new  opinion,  and  leave  n* 
majority  of  any  one  opinion,  it  must  now  tie  considered  as  undecided 
on,  and  subject  to  such  construction  as  the  Judges  may  think  its  legal 
import  will  bear. 

The  first  clause  of  the  statute  appears  to  me  to  contain  all  that  is  ne- 
cessary to  illustrate  the  subject. 

It  is  in  these  words :  "  Whereas  nothing  can  conduce  more  to  th* 
peace  and  tranquillity  of  this  province  than  the  quieting  the  estates  of 
the  inhabitants  thereof,  for  the  effecting  whereof,  and  the  avoiding  of 
suits  in  law :  Be  it  enacted,  That  all  possessions  of,  or  titles  to  any  lands* 
tenements  or  hereditaments  whatsoever  within  this  province,"  &c. 
Here  the  statute  goes  on  to  enumerate  every  kind  of  title  known  to  our 
law,  either  by  descent,  gift,  grant  or  any  other  sort  of  written  convey-- 
ance  whatsoever,  without  the  most  remote  allusion*  to  a  chain  of  title- 
deduced  from  an  original  grantee ;  and  must  evidently  mean  what,  in 
its  original  state,  was  a  defective  title,  as  a  good  title  could  never  stand 
inyneed  of  any  such  aid  by  statute. 

In  construing  lawsy  words  are  generally  to  be  understood  in  their  usual 
and  most  known  signification ;  not  so  much  regarding  the  propriety  of 
grammar,  as  their  general  and  popular  use.    See  1  Black.  Com.  59. 

Then  what  would  be  the  popular  signification  of  the  words,  "  quiet- 
ing the  estates  of  the  inhabitants,"  &c.  used  in  this  clause  of  the  statute? 
J  should  think  that  every  man  would  say  it  signifies  not  only  that  part 
of  a  man's  real  estate,  which  he  hath  under  his  fences,  bat  which  he 
claims  to  have  a  formal  title  to,  whether  that  title  could  stand  the  test 
of  legal  investigation  or  not. 

•  Mr.  Justice  Wilds  held  this  opinion  in  a  case,  tried  before  him  in 
Columbia,  about  the  Spring  Term  of  1807.  tyr.  Justice  Grimke  held 
this  opinion,  for  the  first  time,  in  the  case  of  Gabriel  Manigault  vs.  Wm. 
Saucer,  decided  in  the  Constitutional  Court,  at  Columbia,  in  May  Term, 
1810.  In  that  case  he  remarked  the  great  uncertainty  of  fixing  limits* 
or  boundaries  to  this  wood  land,  and  he  would  in  future  confine  the 
party,'  who  claimed  by  possession,  to  his  fences. 
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The  legal  signification  is  the  same.  The  lav,  in  speaking'  of  an 
*state,  never  contemplates  to#  exempt  from  this  signification,  every 
.claim  to  real  property,.that  may  possibly  be  defeated  by  another  better 
.claim.  If  it  did,  then  no  man  could  have  an  estate,  whilst  a  possibility 
of  a  better  claim  for  the  same,  existed  elsewhere.  And  the  law,  in 
•peaking-  of  an  estate,  constantly  alludes  to  a  roan's  entire  claim,  and  not 
to  what  he  may  happen  to  have  fenced  and  cultivated. 

These  other  words  in  the  statute,  "  all  possessions  of,  or  titles  to  any 
lands,"  See.  are  technical  words,  and  words  of  strong  import.  The  le- 
£al  definition  of  possession  is  what  by  the-Common  Law  is  denominated 
Uvertf  of  arisen,  and  means  no  more  than  the  delivery  of  corporal  pos* 
session  of  the  land  by  the  donor  to  the  donee.  This  was  formerly  held 
to  be  absolutely  necessary  to  complete  a  good  title.  And  at  one  time, 
was  the  only  mode  of  transferring  lands  from  one  man  to  another.  But 
itoertainly  must  have  intended  to  transfer  all  that  the  parties  intended 
should  pass,  and  not  merely  the  land  cultivated  or  fenced. 

This  corporal  possession  was  given,  not  by  putting  the  purchaser  or 
donee  in  actual  possession  of  every  part  and  parcel  of  the  land,  but  it  was 
4one  by  delivery  of  a  clod  or  turf,  or  a  twig  or  bough,  gro  wi  ng  on  the  land, 
■by  the  vendor  to  the  vendee,  with  words  to  this  effect :  "  I  deliver  these 
.to  you  in  the  name  of  arisen,  of  all  the  lands  and  tenements  contained  in 
thi#  deed."    See  2d  Black.  Com.  311-13. 

This  is  the  legal  definition  of  possession  ;  and  explicitly  expresses  tha^ 
•  possession  of  a  part,  is  the  possession  of  the  whole. 

This  possession  is  that  act  of  notoriety,  which  Judge  Blackstone  says, 
£n  all  well  regulated  governments  has  been  ever  held  requisite,  in  order 
-to  acquire,  and  ascertain  the  property  of  lands. 

By  the  same  learned  Judge,  we  are  informed,  that  by  the  Roman  Law, 
the  entry  was  made  into  the  premises,  or  into  a  part  of  them,  in  the  name 
of  the  whole. 

"  Among  the  ancient  Goths  apd  S  weeds,  contracts  for  the  sale  of  lands 
were  made  in  the  presence  of  witnesses,  who  extended  the  cloak  of  th/e 
Jtrayer,  while  the  seller  cast  a  clod  of  the  land  into  it,  in  order  to  give 
possession." 

1  Thus,  we  see,  that  in  the  ignorant  ages  of  antiquity,  possession  gave 
title,  and  extended  to  the  whole  claimed  by  the  party ;  and  that  entry 
into  part,  was  an  entry  into  the  whole  tract. 

And  by  the  Common  Law  of  England,  even  to  this  day,  the  delivery 
of  a  clod  or  turf,  a  rod  or  a  twig,  of  the  whole  tract  conveyed,  gives  the 
possession  of  it. 

Should  possession  now  be  passed  by  the  delivery  of  a  turf  or  twig  in  the 
name  of  the  whole,  and  the  possessor  should  remain,  under  that  delivery, 
in  his  hut  or  tent  for  five  years,  could  our  Jurists  say '  that  he  should 
be  confined  to  his  possessions  upon  this  limited  scale ;  that  is,'  to  bis 
turf  or  twig,  when  at  the  time  of  delivery,  it  was  intended  for,  and 
really  gave  the  possession  of  t£e  whole  lands  conveyed  ?  Or  can  wp 
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suppose  in  this  refined  age,  (when  agriculture  has  become  the  basis  of 
national  wealth,  and  what  raises  the  comfort  of  man  in  civilized  life, 
above  that  of  the  aborigines  of  America,  or  the  wandering  Arab)  that  we 
ought  to  be  looking  for  reasons  to  lessen  down  real  estates  to  an  in- 
convenient, unprofitable  and  diminutive  extent,  scarcely  worth  pos- 
sessing, and  never  worth  improving,  instead  of  enlarging  and  ampli- 
fying them  in  proportion  to  their  increasing  value,  and  the  increasing 
estimation  of  private  property  ?  Much  more  might  be  said  on  this  part 
of  the  statute,  but  I  shall  leave  it,  and  make  a  few  remarks  on  the  words 
*  titles  to  any  lands,"  &c.  in  the  first  clause  of  the  statute,  and  as  con- 
nected with  the  word  possessions. 

The  word,  titles,  is  a  technical  word  also,  as  well  as  the  word  pot- 
sessions,  with  which  it  is  connected.  And  the  popular  as  well  as  legal 
definition  of  it,  is  the  evidence  of  the  right  by  which  a  party  claims  to 
be  the  owner  of  real  or  personal  estate  ;  and  the  word  possessions  must 
mean  such  occupancy,  as  the  whole  thing  is  capable  of  under  that  title. 
That  is,  if  a  person  has  a  deed  of  conveyance  for  one  hundred  acres  of 
land,  this  title  deed  is*  the  evidence  of  his  right ;  and  if  he  is  in  actual 
possession  often  acres  within  the  boundaries  described  in  that  convey- 
ance, he  is  legally  in  possession  of  the  whole,  because  this  is  the  only 
possession  of  which  the  thing*  is  susceptible.  It  obviously  implies 
nothing  else. 

It  was  said  in  the  argument,  in  this  case,  that  when  this  statute  was  en- 
acted there  might  havebeenreasonsforgivingitadifferent  construction 
to  what  it  would  bear  now.  But  I  am  not  aware  of  any  powers  vested  in 
the  Judges  to  change  the  construction  of  a  statute  law,  because  they 
might  believe  the  reasons  which  induced  the  legislature  to  enact  the 
law,  have  changed. 

This  might  be  a  ground  for  the  legislature  to  change  the  law  itself; 
but  Judges,  have  not,  nor  ought  they  to  give,  any  but  one  construction  to 
a  statute ;  and  that  ought  to  be  the  construction  which  it  would  obvious- 
ly bear  at  the  time  of  enacting  it. 

I  think  myself,  that  stronger  reasons  exist  now  for  giving  this  con- 
struction to  it,  that  possession  of  a  part  is  the  possession  of  the  whole, 
than  could  have  existed  at  the  time  the  statute  was  enacted. 

During  the  revolutionary  war  many  grants  with  all  the  intermediate 
deeds  of  conveyance  were  lost  or  destroyed,  by  which  subsequent  fair 
purchasers  would  lose  their  lands,  if  possession  cannot  avail  them. 
Also,  men  were  very  ignorant  in  the  business  of  conveyancing  until 
very  lately.  Thirty -five  years  ago,  very  few,  if  any,  lawyers  resided 
out  of  Charleston.  And  for  the  want  of  legal  advice,  very  often,  the 
seller  gave  his  own  deed  of  conveyance  to  the  buyer,  and  retained  the 
grant  and  all  other  intermediate  deeds ;  and  perhaps  after  removing  to 
the  Western  Country,  considered  them  as  waste  paper  and  threw  them 
awav.  •  But  still,  thousands  of  sales  have  been  made,  where  no  chain  of 
title  could  be  deduced,  owing  to  these  circumstances,  yet  the  purcha> 
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eera  have  considered  themselves  perfectly  safe  in  their  possessions  under 
the  Statute  of  Limitations. 

Give  the  statute  the  limited  construction  of  confining  the  occupant  to 
his  fences,  the  fair  purchases  and  honest  earned  rights  of  many  poor 
and  ignorant  citizens  will  be  endangered,  and  a  new  source  of  law  suits 
will  be  opened,  which  the  statute  intended  to  prevent.  It  is  the  poor 
and  the  ignorant  who  will  suffer  most  under  this  narrow  construction. 
The  rich  and  informed  have  the  means  of  knowing,  and  in  due  time, 
protecting  their  rights. 

I  am  therefore  of  opinion,  that  on  a  fair  construction  of  the  statute, 
possession  of  a.  part,  under  any  of  the  titles  enumerated  in  it,  is  a  legal 
possession  of  the  whole  comprehended  within  that  title. 

But  where  the  occupant  has  no  title,  in  writing,  to  himself,  or  thos* 
under  whom  he  claims,  I  think,  he  ought  to  be  confined  to  his  acuial 
occupancy ;  because  he  has  no  evidence  that  his  claim  extends  further. 

Upon  these  grounds,  I  am  for  a  new  trial. 

Justices  Qrimke,  JVott,  Gantt  and  Johnson,  concurred. 

Justices  Colcock  and  Bay,  dissented. 

Bacon  and  Martin,  for  the  motion. 

Stark,  solicitor,  contra.  ,  4 

N.  B. — The  Judges,  at  this  time,  all  delivered  opinions,  but  for  the 
sake  of  brevity  we  have  deemed  it  sufficient  to  select  the  able  opinion  of. 
»Mr.  Jusdce  Smitfi,  as  expressive  of  the  opinion  of  the  majority  of  the 
Court.  B. 


Henry  Izard  vs.  Samuel  Montgomery. 


The  location  established  by  the  Jury  will  not  be  disturbed  by  the  Court, 
where  the  question  is  doubtful,  unless  there  be  manifest  error. — Cfl'J 

A  reference  in  a  deed  to  a  will,  not  executed  according  to  the  Statute 
of  Frauds,  will  have  the  effect  of  incorporating  it  with,  and  making 
it  a  part  of,  the  deed. — (~b.  J 

Where  the  question  of  location  is  so  nearly  balanced,  as  to  render  it  dif- 
ficult to  determine  the  true  location,  a  Hue  run  by  compromise,  may 
•be  regarded  as  evidence  of  it. — fCmJ 

JL  HIS  was  an  action  of  trespass  to  try  titles,  tried  before 
Mr.  Justice  Johnson,  at  Lancaster,  Fall  Term,  1818. 

There  was  no  objection  to  the  plaintiff's  title,  except 
one  which  arose  out  of  the  following  circumstances  :  John 
Davis,  the  grantee,  and  in  whom  the  legal  title  was,  made 
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was  found,  and  a  line  running  from  thence  to  B.  at  a  variation 
of  three  degrees  to  the  left  from  the  original  course,  where 
they  found  the  corner  called  fox*,  considerably  shorter  than  the 
distance.  That  they  found  marked  trees  from  this  corner 
on  the  line  to  E.  nearly  to  the  point  M,  hut  none  beyond 
,  it,  on  a  course  varying  twelve  degrees  to  the  right  of  the 
original.  That  the  corner  at  D.  was  found,  and  a  sta- 
tion, marked  of  a  date  corresponding  with  the  grant,  was 
also  found  at  P.  and  a  line  tree  not  far  from  it,  both  of 
which  were  in  the  original  course  from  D.  and  were  shown 
as  the  boundary  of  the  defendant's  grantee.  A  stump  was 
also  pointed  out  to  them  at  E.  as  the  corner  of  defendant's 
grant. 

A  witness,  on  the  part  of  the  plaintiff,  swore  that  the 
grantee  of  the  defendant's  land  had  pointed  out  to  him  the 
corner  E.  and  the  station  P.-and  the  tree  near  it,  as  the 
boundary  of  his  land,  near  thirty  years  ago,  and ,  that  he 
had  known  and  recognized  them  as  such,  ever  since.  And 
it  was. admitted  on  the  part  of  the  plaintiff,  that  the  grantee 
under  whom  he  claimed,  had  spoken  of  the  corner  at  E. 
as  the  corner  of  defendant's  grant. 

It  was  also  in  evidence,  that  when  the  plaintiff  was  in 
treaty  for  the  purchase,  he  refused  to  enter  into  a  con- 
tract, unless  Dunlap,of  whom  he  purchased,  and  the  de- 
fendant, would  settle  the  question  of  boundary  between 
them,  and  that  they  finally  agreed  to  do -so  by  dividing  the 
disputed  land,  and  under  that  agreement,  which  was  not 
reduced  to  writing,  they  run  the  line  from  E.  to  0.  with 
which  the  defendant  expressed  himself  satisfied,  and 
Dunlap  sold  and  conveyed  to  plaintiff  accordingly.  The 
variation  of  the  line  E.  D.  from  the  original  course,  was 
four  degrees.  It  was  not  known  at  the  time  of  this  compro- 
mise where  the  corner  D.  stood. 

For  the  defendant,  it  was  insisted  that  the  true  loca- 
tion of  the  defendant's  grant,  was  by  running  a  direct  line 
from  £.  to  D.  1st.  Because  the  original  grant  exhibited 
no  angle  between  those  points,  and  those  points  were  es- 
tablished; D.  beyond  controversy,  and  E.  by 'the  admis- 
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sion  of  the  parties  who  before  claimed  the  land.  2nd* 
Because,  by  allowing  one  degree  of  variation  more.on  thi» 
line  than  was  found  to  exist  on  the  opposite  and  corres-' 
ponding  line,  the  corner  would  answer.  And  assuming 
the  position,  that  this  was  the  true  location,  it  was  con- 
tended that  the  line  of  compromise  was  made  without  a 
knowledge  where  the  corner  D.  stood,  and  ought  nof 
therefore  to  prejudice  the  defendant,  and  that  at  any  rate 
it  was  void  under  the  Statute  of  Frauds. 

To  these  arguments  it  was  replied,  on  the  part  of  the 
plaintiff,  that  this  was  not  the  true  location.     1st.  Because 
the  right  to  allow  a  variation  depends  on  the  fact  of  the 
variation  of  the  needle  itself,  which  may  be,  in  some  mea- 
sure, determined  by  the  length  of  time,  and  by  the  actual 
variation  of  marks  apparently    correctly   run  ;    but  that 
none  of  these  data  could  produce  the  result  contended  for,  as 
on  one  line  a  variation  of  three  degrees  on  the  left,  and  on 
the  other  twelve  degrees  to  the  right,  was  found  to  exist ; 
and  to  allow  this  location  a  Variation  of  four  degrees,  must 
be  sanctioned  on  the  third,  and  only  remaining  line.     2nd. 
Because  there  was  the  same  evidence  that   the  station  jP. 
was  the  boundary  of  defendant's  grant,  as  that  the  corner 
E.  was,  with  this  difference  in  favour  of  the  station,  that  it 
was  found  upon  examination   to  correspond  with  the  date 
of  the  grant.     And  even  admitting  that  both  were  estab- 
lished, yet  on  the  well  settled  principle,  that  actual  marks  will 
controul   the  course,  they  were   hound  to   go  to  it,   al- 
though it  might  make  an  angle   in  the   line.     But  it  wasr 
only  to  suppose  that  the  parties  might  have  been  mistaken 
in  the  fact  that  E.  was  the  corner  of  the  defendant's  grant, 
and  there  would   then  be  a  location   consistent  with  the 
grant,  by  closing  the  lines  at  M.  which  would  give  the  de- 
fendant a  greater  distance  on  the  line  B.  E.  than  was  called 
for.     And  in  answer  to  the  argument,  that  the  line  of  com- 
promise was  made  by  the  defendant  without  a  knowledge 
of  his  rights,  being  ignorant  where   the  corner  D.  stood  at 
die  time,  it  was  said  that  in   the  absence   of  this  corner- 
and  establishing  E.  as  the  true  corner,  the  course    would 


\ 
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tatty  them  to  N.  so  that,  by  this  agreement,  the  defendant 
proposed  to  give  up  more  land  than  he  would  have  done 
upon  the  finding  of  the  corner  D. 

The  case  went  to  the  Jury,  and  they  found  a  verdict  for 
the  plaintiff,  establishing  the  line  D.  M.  as  the  boundary  of 
defendant's  grant.  But  upon  the  suggestion  of  the  Court, 
that  the  plaintiff  had  declared  only  for  the  land  included 
in  the  line  E*  0.  and  could  not ,  recover  beyond  it,  they 
amended  their  verdict  accordingly. 

The  defendant  moved  for  a  new  trial  and  a  non-suit,  on 
a  variety  of  grounds,  which  altogether,  however,  pre- 
sented but  three  questions : 

The  1st.  Controverted  the  correctness  of  the  verdict  in 
relation  to  the.  location  of  the  defendant's  grant. 

2nd.  Because  the, will  of  Robert  Davis,  under  which 
the  executors  sold  and  conveyed  the  lands  claimed  by 
the  plaintiff,  not  having  been  executed  in  the  manner 
required  by  law,  the  deed  from  John  Davis  to  them,  re- 
ferring to  this  will,  gave  them  no  power  to  do  so. 

3rd.  Because  the  evidence  on  the  subject  of  the  line  of 
compromise,  being  parol,  ,was  inadmissible,  and  the  Court 
erred  in  charging  the  Jury,  that  the  parties  were  bound 
by  it. 

This  case  was  tried  before  Mr.  Justice  Johnson,  who 
delivered  the  opinion  of  the  Court. 

1st.  The  question  of  location  went  to  the  Jury,  after  very 
able  arguments  on  both  sides,  aided  by  the  views  which 
the  Court  took  of  the  very  great  variety  of  facts  which 
the  case  presented,  and  they  have  determined  it  impar-  • 
tially,  and  in  all  probability  correctly ;  at  least  the  Court 
cannot  see  that  manifest  error  which  would  entide  the 
defendant  to  a  new  trial* 

2nd.  This  ground  is  predicated  upon  a  mistaken  view, 
as  it  appears  to  me,  of  the  facts  out  of  which  it  arises. 
The  executors  of  Robert  Davis  do  not  pretend  to  derive 
their  power  to  dispose  of  the  land  from  his  will.     It  could 
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give  them  no  such  power ;  it  was  not  executed  agreeably 
to  the  Statute  of  Frauds,  and  was  therefore  insufficient; 
but  he  had  no  title,  and  could  not  therefore  authorize  them 
to  convey.  It  is  from  the  deed  of  John  Davis,  in  -whom 
the  legal  estate  was,  that  they  derived  their  power.  It  is 
true,  that,  in  directing  the  uses,  he  referred  to  this  will ; 
and  so  he  might  have  done  to  any  other  instrument,  how- 
ever imperfect  or  insufficient  it  might  of  itself  have  been 
to  pass  the  property.  The  reference  to  the  will  in  the 
deed  had  the  effect  in  law  of  incorporating  it  with,  and 
making  it  a  part  of,  the  deed  itself;  so  that  in  fact  the  will 
of  Robert  Davis  was  the  deed  of  John  Davis. 

3rd.  The  evidence,  objected  to  as  inadmissible,  in  the 
third  ground,  was  not   objected  to  on  the  trial  below.     I 
think,  however,  that,  notwithstanding  it  was  verbal,  like 
all  other  evidence  in  fetation  to  location,  it  was  admissi- 
ble ;  without  it,  it  would  be  impossible  ever  to  locate  any 
grant.     The  paper  cannot  point  to  the  spot,  where  the 
marks  of  locatioh  stand,  and  it  must  of  necessity  be  prov- 
en by  some  person  who  saw  it,  and  in  this  view  the  evi- 
dence was  certainly  admissible.     On  the  subject  of  this 
evidence,  I  did  not  charge  the  Jury,  as  is  supposed  in  the 
brief,  generally,  that  the  defendant  was  bound  by  his  com- 
promise, but,  that  where  the  question  of  location  was  so 
nicely  balanced,  as  to  render  it  difficult,  if  not  impossible,  to 
determine  with  precision  where  the  true  location  was,  they 
might  regard  it  as  evidence  of  the  location,  and  especially 
when,  by  dividing  the  disputed  land,  they  had  fixed  on  a 
principle  most  likely  to  answer  the  ends  of  justice;  and  if 
'they  were. satisfied  beyond  controversy,  that  the  true  loca- 
tion gave  the  land  to  defendant,  he  wa$  not  bound  by  it,  as 
he  had  not  parted  with  the  title  in  the  manner  directed  by 
law,  which  requires,  that  it  should  be  done  in  writing ; 
and  I  yet  entertain  the  same  opinion.     Whatever  view 
may  be  taken  of  this  question,  it  cannot  avail  the  defend- 
ant ;  because,  by  the  verdict  of  the  Jury,  it  appears,  that 
they  were  uninfluenced  by  it,  as  they  established  the  de- 
fendant's location  far  short  of  this  line. 
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The  motion  must  therefore  be  discharged. 

Justices  Colcock,  Nott,  Cheves  and  Gantt,  concurred. 

Williams,  for  the  motion. 
W.  F.  de  Sanssure,  contra. 

fa. J  Peay,  Executor  of  Peay  vs.  Brigga,  Columbia,  Fall  Term,  1819. 
C b.J  Roberts  on  Frauds  338,  note  122. 

fc.)  Jackson  vs.  Vedder,  3  John.  Rep.  12.    Jackson  vs.  Dieffen- 
<lorf,  3  John.  Rep.  270.    Jackson  va»  Vedder,  2  Caines'  Rep.  210.   R. 


Alexander  B.  Stark,  ads.  Henry  IVTGowek. 

The  Legislature  has  the  Constitutional  right  to  deprive  an  individual 
of  his  property  for  great  national  purposes.— fa.  J 

No  set  form  of  words  is  necessary  in  a  grant  of  a  ferry ;  any  words 
which  clearly  and  explicitly  show  the  intention  of  the  legislature,  are 
sufficient:  Therefore,  a  cUussy^^lP^^mbly,  declaring  that 
u  certain  ferry  shall  be  " jr^sIabgftSl  AJfrjyyg  of  A.  his  heirs 
and  assigns,  &c.M  is  suffiorfrt^Test  the  ferrym  I 

The  right  to  establish  ferriesis  an  inclde^4^Ttfrf'^ty>  an<^  R0  ^di- 
vidual has  a  right  to  estati^pljf  ^cWiPSw  ffltanission  of  the 
government.  I  ^      9 

The  owner  of  a  ferry  established  ^^g^JgAfflaJ^  ^protected  in  his 
right  by  the  Common  Law  ;^mff\nerefore  ifanpmer  set  up  a  ferry 
-without  public  authority  near lo*fass4taq^£may  maintain  an  action 
on  the  case  for  a  nuisance  against  him. — (b.J 

TheTe  is  no  difference  between  ancient  ferries  and  those  by  express 
grant ;  for  when  a  ferry  is  prescribed  for,  it  is  upon  the  grounoltbat 
there  was  originally  a  grant,  which  is  presumed  after  long  use. 

A.CTION  on  the  case  for  a  nuisance,  tried  at  Colombia, 
Fall  Term,  1818,  before  Mr.  Justice  Colcock. 

The  plaintiff's  counsel  first  produced  the  act  of  1799^ 
vesting  the  ferry,  now  owned  by  plaintiff,  in  the  heirs  of 
Compty  for  the  term  of  fourteen  years.  It  was  admitted, 
that  the  cl?  *se  so  granting  this  ferry  was  not  to  be  found 
in  the  enl*  .*?"*  *ct,  thougjh  in  the  act  printed  by  the 
State  Primvetltlon  ™ .  was  produced  the  act  of  1811,  (3 
Brev.  Dig. '  an~JjK  which  is  a  clause  to  the  following 
effect,  "  ThatC°5efeify  formerly  known  by  the  name  of 
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CompUfs  ferry,  be  re-established  in  the  name  of  Henry 
JbPGowen,  his  heirs  and  assigns,  for  the  term  of  fourteen 
years,  and  be  allowed  to  receive  the  same  rates  of  fer- 
riage that  have  been  heretofore  receive^  at  said  ferry." 
It  was  then  proven,  that  the  defendant  had  established  a 
ferry  about  three  years  ago,  three  hundred  yards  above 
the  plaintiff's  on  the  same  river,  and  had  received  the 
same  rates  of  toll,  as  were  received  at  the  other  ferry  ; 
that  he  had  obstructed  one  of  the  roads  leading  to  the 
plaintiff's  ferry,  and  also  the  landing  place,  by  cutting 
down  one  or  two  trees  near  the  bank  of  the  river,  the  tops 
of  which  had  fallen  into  the  river,  and  had  been  washed 
to  the  ford ;  that  he  placed  up  a  public  notice  at  the  place 
where  the  two  roads  leading  to  the  respective  ferries  sepa- 
rated, stating,  "  that  the  Commissioners  of  the  Roads  had 
refused  to  work  on  the  road  leading  to  Comptifa  ferry, 
(the  plaintiff's  at  that  time,)  and  that  he  meant  to  inclose 
the  land  through  which  the  road  ran,  and  that  therefore 
travellers  ipight  find  difficulty  in  passing  that  way ;  and 
sent  hand-bills,  to  the  same  effect,  into  the  country. 

The  receipts  of  toll  by  the  defendant  were  proven  Ijy 
his  ferryman,  who  stated  that  he  had  received  sometimes 
S  50  and  $  60  per  week,  at  others  only  S  6  or  £  7 :  That 
the  winter  months  were  the  most  profitable;  the  sum 
usually  received  in  them  was  8 18  or  $20,  (he  called 
November,  December,  January,  and  February,  the  winter 
months ;)  and  stated,  that  the  general  average  per  week, 
during  the  other  eight  months,  was  S  15 :  That  there 
were  about  twenty-five  or  thirty  persons  who  passed  with- 
out paying  toil,  by  an  agree mept  with  defendant,  that 
they  should  work  on  his  road. 

It  was  proven,  that  the  plaintiff  had  not  received,  for 

the  last  two  years,  as  much  as  he  paid  his  ferryman.     He 

then  showed,  by  the  evidence  of  Colonel   "*  ylor,  tjiat  'j 

this  road  had  been  established  and  la:  ,  nim  under 

an  act  of  the  legislature  passed  in  lJ°  ayai      lad  been  a 

•  v  it  an' 

public  road  ever  since ;  that  the  lano?        "aces  of  the 

plaintiff's  ferry  were  the  same  as  those  Vk»ed  in  1791  or 
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1792,  after  the  bridge  which  was  built  at  that  place,  was 
carried  away  by  the  fresh,  and  that  a  ferry  boat  ran  there 
immediately  after  that  event ;  that  there  never  was  a  ferry 
in  his  knowledge  on  that  river  so  near  to  plaintiff's  as 
defendant's  then  was.  and  that  he  had  been  resident  here 
for  forty-five  years. 
*      On  the  part  of  the  defendant,  it  was  proved,  that  the 
plaintiff  who  married  the  widow  of  Compty,  had  hired 
Out  the  ferry  and  three  negroes  for  one  year  at  g  500 ;  for 
another  year  a  boy  and  the  ferry  for  55300 ;  and  he  (the 
defendant)  was  permitted  to  pass  toll  free,  (as  some  wit- 
nesses said,  because  he  was  the  owner  of  the  land  on  the 
avest  side  of  the  river,  but  as  others  said,  because  he 
(the  defendant)  owned  a  ferry  on  Saluda  river,  and  it  was 
an  understanding  between  the  owners  of  ferries,  that  they 
should  pass  each   others  ferry  toll  free ;  that  the   road 
which  he  had  obstructed  had  been  opened  by  the  Com- 
missioners, at  the  instance  of,  the  plaintiff,  about  twelve 
or  thirteen  years,  and  had  been  worked  on  as  a  public, 
road;  that  the  defendant  knew  of  this,  being  often  at  the 
ferry ;  that  about  forty  or  forty-five  years  ago  there  was 
a  ctossing  place  at  the  defendant's  plantation,  where  his 
ferry  is  now  established,  but  that  no  toll  was  received, 
nor  was  there  any  waggon  road  leading  to  it.     And  here 
it  was  admitted  that  the  defendant  was  the  owner  of  the 
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land  on  both  sides  of  the  river,  where  his  ferry  is  estab- 
lished ;  he  proved  by  one  witness,  that  he  had  occasion- 
ally been  detained  af  the  plaintiff's  ferry,  but  that  it  was 
in  times  of  high  water. 

Defendant's  title  to  the  land  on  the  east  side  of  the 

river  at  plaintiff's  ferry,  was  produced,  and  was  dated 

since  the  year  1811 ;  and  there  was  an  express  reservation 

fjkl"*'  in  the  warranty  of  the  landing  place,  which  was  further 

.***  established  by  the  testimony  of  Mr.  Guignprd. 

The  petition  of  the  defendant  to  the  Legislature  was 
produced,  and  the  report  of,  the  Committee,  or,  one  of  the 
gentlemen  composing  it,  stating  the  reasons  which  he  sup- 
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posed  influenced  the  Committee  in  rejecting  the  applica- 
tion of  the  defendant* 

It  also  appeared,  by  the  testimony  of  Colonel  Chappell, 
that  he  had  applied  for,  and  obtained,  the  grant  of  1811,  alf 
the  instance  and  request  of  the  plaintiff,  who  stated  to 
him,  that  the  former  grant  of  1 799  (it  is  presumed)  had 
nearly  expired ;  but  that  he  did  not  state  any  thing  to  him 
in  relation  to  the  title  or  claim  to  the  land  contiguous  to 
the  ferry,  for,  that  he  (the  witness)  knew  of  the  claims  of 
the  different  persons.  It  was  admitted  on  the  part  of  the 
plaintiff,  that  no  notice  had  been  given  to  the  Commis- 
sioners of  the  roads,  of  'the  intended  application  of  the 
plaintiff  to  the  legislature. 

On  this  evidence,  a  verdict  was  found  for  the  plaintiff 
for  g4,000t  and  the  defendant  now  applied  for  a  new  trial 
on  the  following  grounds  : 

1st.  Because  the  clause,  in  the  road  act  of  1811  re-es- 
tablishing Compty's  ferry  in  the  name  of  the  plaintiff,  was 
made  with  reference  to  the  act  of  1791,  containing  vlcqu- 
dition  precedent,  and  ought  to  be  construed  in  pari  ma- 
teria, and  therefore  the  plaintiff  ought  to  have  shown  that 
he  had  purchased  the  land  on  the  west  side  of  the  river 
in  fee,  or  otherwise  obtained  the  consent  of  the  defendant, 
the  owner  of  the  same. 

2nd.  Because  the  defendant,  being  the  owner  of  the 
land  on  the  west  side  of  the  river,  was  entitled  to  a  moiety 
of  the  public  ferry  there  established,  as  an  incorporal 
hereditament  of  which  he  could  not  be  constitutionally 
deprived  by  the  legislature  ;  nor  could  the  legislature  con- 
stitutionally vest  it  exclusively  in  another,  unless  the  de- 
fendant had  relinquished  his  right. 

3rd.  Because  the  defendant,  being  the  owner  of  the  land 
on  the  xvest  side  of  the  river,  as  well  as  on  the  east  side 
of  the  same,  at  his  private  ferry,  possessed  the  right  ,of 
keeping  his  private  ferry,  as  an  incorporat'liereditament 
of  which  he  could  not  constitutionally  be  deprived  by  the 
legislature; 
4th.  Because  the  defendant,    being  the  owner  of  the 
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land  on  the  west  side  of  the  river,  and  having  an  interest 
in  the  private  ferry  called  Compty's  ferry,  acknowledged 
and  secured  by  an  agreement  with  the  plaintiff,  could  not 
be  constitutionally  deprived  of  the  same  even  by  the  legis- 
lature. 

5th.  Because  the  plaintiff  practised  a  fraud  and  imposi- 
tion upon  the  legislature  in  making  his  application  without 
giving  six  months  notice  thereof  to  the  Commissioners  of 
the  public  roads,  according  to  the  provisions  of  the  act  of 
1809;  and  in  representing  to  the  legislature  that  the  ferry 
had  been  vested  in  the  heirs  of  Compty,  and  that  he  was 
the  sole  owner  of  the  land. 

6th.  Because  the  act  of  1811,  re-establishing  Compty's 
ferry  in  the  name  of  the  plaintiff,  but  not  vesting  it  in  any 
one,  the  same  vests  legally  and  constitutionally  in  the 
proprietors  of  the  soil,  of  whom  defendant  was  one. 

7th.  Because  neither  the  Act  of  1811,  nor  any  other 
Act  of  Assembly,  nor  the  Common  Law  of  this  state, 
gave  the  plaintiff  such  an  exclusive  right  in  the  public 
ferry  as  to  preclude  or  prohibit  the  defendant  from  the 
use  and  benefit  of  his  private  ferry. 

8th.  Because  the  Common  Law  of  England,  in  relation 
to,  ancient  ferries,  is  not  of  force  in  this  state  ;  as  ferries 
established  by  the  Act  of  Assembly  are  not  placed  on  the 
same  footing  with  ancient  ferries  in  that  country. 

9th.  Because  his  honor  erred  in  charging  the  Jury,  that 
the  whole  clear  gains  of  defendant  was  the  measure  of 
damages,  thereby  inducing  them  to  give  excessive  damages. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Jus- 
tice Colcock* 

In  determining  this  case,  I  shall  not  pursue  the  order 
either  of  plaintiff's  or  defendant's  counsel  but  consider;    . 

1st.  Whether  the  legislature  of  our  state  can  constitu- 
tionally deprive  an  individual  of  his  property  for  great 
national  purposes  ?  If  so, 

•2nd.  Have  the  legislature,  by  the  act  of  1811,  vested 
this  ferry  in  the  plaintiff  ?  If  so, 
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3rd.  Does  the  Common  Law  protect  the  plaintiff  in  die 
use  of  this  right  so  granted  ?  If  so, 

4th.  What  ought  to  be  the  measure  of  damages  ? 

Upon  the  first  question,  little#  need  be  said,  as  it  has" 
been  solemnly  decided  in  the  case  of  the  Commissioners  of 
the  Roads  vs.  Withers,  that  the  Legislature  have  the  power 
of  laying  out  a  public  road  through  the  land  of  any  indi- 
vidual. But  a  reference  to  the  fundamental  principles  of 
Government  is  almost  indispensably  necessary  in  the  case, 
as  thev  are  the  basis  on  which  the  Common  Law  doctrine% 
by  which  it  is  to  be  decided,  is  established.  "  It  is  evi- 
dent from  the  very  act  of  civil  or  political  association, 
that  each  citizen  subjects  himself  to  the  authority  of  the 
entire  body,  in  every  thing  that  relates  to  the  common 
welfare.  The  authority  of  all  over  each  member,  there- 
fore essentially  belongs  to  the  body  politic,  or  to  the 
states ;"  but  the  exercise  of  that  authority  constitutes  the 
different  forms  of  government,  and  is  indispensable  to  alL 
u  If  the  body  of  the  nation  keeps  in  its  own  hands  the  em- 
pire, or  the  right  of  command,  it  is  a  popular  government." 
Vatt.  1-2.  Such  is  ours.  "  Every  thing  in  the  political  so- 
ciety ought  to  turn  to  the  good  of  the  community ;  and  if. 
even  the  citizen's  person  is  subject  to  this  rule,  their  for- 
tunes cannot  be  excepted.  The  state  cannot  subsist,  or 
constantly  administer  public  affairs  in  the  most  advanta- 
geous manner,  if  it  has  not  the  power  of  disposing,  on  oc- 
casion, of  all  kinds  of  goods,  subject  to  its  authority." 
And  this  is  called  the  "  eminent  domain"  Vatt.  103. 
It  is  the  duty  then  of  the  sovereign  authority  to  adminis- 
ter in  all  public  affairs;  and  the  establishment  of  Roads, 
Bridges  and  Ferries,  has  ever  been  considered  as  a  public 
affair.  It  is  that  in  which  the  whole  community  is  inter- 
ested. "One  of  the  principal  things  that  ought  to 
employ  the  attention  of  a  government  with  respect  to  the 
welfare  of  the  public  in  general,  and  of  trade  in  particular, 
relates  to  highways,  canals,  &c.  in  which  nothing^ought  to 
be  neglected  to  render  them  safe  and  commodious."  M  Tl^e 
construction  and  preservation  of  all  these  works  being 
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attended  with  gre^t  expence,  the  nation  may  very  justly 
obffig*-'  all  those  to  contribute  to  them  who  receive  advan- 
tage from  their  use  :  This  is  the  lawful  source  of  the 
right  of  toll."  Vattei  40.  These  fundamental  princi- 
ples ire  recognized  by  ail  the  writers  on  the  Laws  of  Na- 
tions. Puffetudorf  64.  chap.  7.  Domat's  Pub.  Law, 
book  !,  tit.  8.  sec.  1. 

I  shall  consider  the  second  question,  1st,  in  relation  to 
the  words  of  the  clause.  2nd.  In  reference  to  other  acts; 
and  3d,  as  to  the  alleged  fraud  in  obtaining  the  grant. 

'  1st.  As  to  the  words  used  in  the  clause  granting  the  ferry 
to  the  plaintiff.  No  set  form  of  words  is  necesary  in  such 
a  grant ;  any  which  show  clearly  and  explicitly  the  inten- 
tion of  the  legislature,  are  sufficient.  Some  of  the  usual 
words  are  omitted  ;but  the  ferry  is  re-established  in  the 
name  of  the  plaintiff,  his  heirs  and  assigns.  The  legisla- 
ture certainly  meant  something,  and  could  have  meant 
nothing  else,  than  to  give  the  ferry  to  the  plaintiff  for  the 
term  of  fourteen  years.  Where  then  is  the  doubt  as  to  the 
meaning  of  the  legislature  ?  The  rule  is,  that  such  a  construc- 
tion shall  be  given  ut  res  magis  valeat  quam  per-eat.  It  was 
contended,  however,  that  the  ferry  was  established  with 
reference  to  the  act  of  1791^  which  required  certain  Con- 
ditions precedent  to  be  performed  by  Mr.  Compty,  to 
Whom  i$  was  then  granted  ;  but  this  has  no  foundation  in 
'  fact,  for  there  is  no  reference  in  the  clause  to  any  other  act, 
nor  can  any  be  implied.  In  order  to  designate  the  ferry 
intended  to  be  granted,  it  says,  "  the  ferry  formerly  called 
'Compty* s  /"  but  is  it  necessary  to  refer  to  the  acts  to  show 
what  ferry  this  was/'  Is  it  not  a  fact  which  must  be  prov- 
en independent  of  any  act?  But  if  it  were  possible  to  con- 
ceive that  any  such  reference  was  intended,  it  is  said  the 
condition,  imposed  on  Compty,  was  a  condition  precedent; 
It  would  then  be  presumed,  that  he  had^  complied  with  it, 
as  it  was  clear  that  he  had  both  built  a  bridge  at  the  spot, 
and  afterwards  run  a  boat.  As  to  the  third  point,  that  the 
grant  was  defective  on  the  ground  oi fraud,  it  is   equally 

without  foundation  in  fact ;  for  Col.  Chappell  proved  that 
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no  more  was  said  to  him  when  he  made  the  application  mat 
this  grant  by  the  plaintiff,  than  that  the  term  for  which  the 
former  grant  had  been  made,  had  nearly  expired,  which 
was  strictly  true. 

Upon  the  third,  and  as  it  is  conceived,  the  important 
question,  it  has  been  shown,  that  upon  those  general  prin- 
ciples which  apply  to  all  governments,  the  right  to  establish 
ferries  is  an  incident  of  sovereignty  ;  it   follows  then,  that 
no  individual  has  a  right  to  establish  a  ferry  without  the 
permission  of  the   government.      When  a  ferry  is  estab- 
lished by  the  government,  certain  duties  are    imposed  on 
the  person  to  whom  the  grant  is  made.     He  is  obliged  to 
make  a  sufficient  boat ;  to  employ  a  white  man;  to  keep  up 
the  banks  of  the  river ;  to  transport  the  citizens  at  all  times 
of  the  day  and  night.     He  is  subjected  to  fines  for  the  ne-k 
gleet   of  duty;    and  is  answerable    in  damages  for  any 
injury  or  loss   which  results  from  his  negligence  ;  all  of 
which  is  necessary   for  the  public  convenience ;  and  as  a 
remuneration  for  his  services,  and  these   liabilities,    u al- 
lowed a  fixed  rate  of  ferriage.      But  of  what  avail  wftild 
these  regulations  be,  if  there  was  no  law  to  enforce  them  ? 
Is  it  not  obvious,  that  if  an  individual  were  permitted  to 
erect  a  ferry,  and  draw  off  the  profits  of  one  established  by 
law,  that  these  regulations  of  the  government  would  be  ren- 
dered useless,  or  worse  than  useless.     The  certainty  and  * 
safety  of  transportation  would  be  destroyed,  for  the  indi- 
vidual might  at  pleasure  stop  his  ferry.     But  the  Common 
Law,  which  necessarily  grows  out  of  this  state  of  things, 
will  be  found  clear  and  explicit.     Before,  however,  I  state 
what  that  law  is,  it  will  be  necessary   to  remark,  that  the 
distinction  which  was  attempted  to  be  made  between  an- 
cient ferries,  and  those  by  express  grant,  is  without  foun- 
dation ;  for  when  a  ferry  is  prescribed  for,  it  is  upon  the 
ground  that  there  was  originally  a  grant,  which   is  pre- 
sumed to  have  been  made  after  a  continued   use  of  man  v 
years.     Phil.  Ev.  119.     "  Whensoever  the  law  gi vcth  any 
right,1'  says  Coke, "  it  also  giveth  a  remedy ;  and  whenever 
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a  person  has  suffered  an  injury,  not  common  to  all  others, 
he  shall  have  an  action."  Coke  Lit.  56.  The  gpant  of  a. 
thing  shall  include  every  thing  necessary  to  its  enjoy* 
xnent.  Pow.  on  Cont.  256.  u  If  a  ferry,"  says  Blackstone, 
3  Com.  219,  "  is  erected  on  a  river  so  near  an  ancient  ferry 
as  to  draw  away  its  custom,  it  is  a  nuisance  to  the  owner 
of  the  old  one.  For  where  there  is  a  ferry  by  prescription, 
the  owner  is  bound  to  keep  it  always  in  repair  and  readi- 
ness for  the  ease  of  all  the  king's  subjects  ;  otherwise  he 
may  be  greviously  amerced ;  it  would  be  therefore  ex- 
tremely hard,  if  anew  ferry  were  suffered  to  share  his  pro- 
fits which  does  not  also  share  his  burden."  This  doctrine 
is  also  clearly  stated  by  Chief  Justice  WiUes  in  his  Reports, 
(512,  Blissett  vs.  Hart,  note ;)  "  a  ferry  is publici  juris*  It 
is  a  franchise,  that  no  one  can  erect  without  a  licence  from 
the  Crown ;  and  where  one  is  erected,  another  cannot  be 
erected  without  an  ad  quod  damnum.  If  a  second  is  erect* 
ed  without  a  licence,  the  Crown  has  a  remedy  by  a  quo 
-warranto,  and  the  former  grantee  has  a  remedy  by  action." 
And  the  same  doctrine  is  to  be  found  in  2d.  Roll.  Abr.  140. 
3d  Jacob's  Law  Dictionary  40.  Tripp  vs.  Frank,  4  Term 
Rep.  666.  1  Hay.  Rep.  457.  Bull.  N.  P.  76.  2  Esp. 
Dig.  642.  Gould's  Ed.  1  Comyn's  Dig.  304,  Action  upon 
.the  case  for  a  nuisance*  (A.)  1  Chit.  Plead.  143 ;  and 
lastly,  in  a  case  which  was  most  ably  argued,  Living- 
ston vs.  Van  Ingen,  9  John.  507 ;  from  all  which,  it  is 
manifest,  that  the  Common  Law  does  protect  the  plaintiff  ' 
in  the  right  granted  to  him  by  the  Legislature,  and  that 
his  action  is  well  supported ;  and  further,  that  the  defend- 
ant had  no  right  to  establish  a  ferry  without  public  author- 
ity. But  if  the  public  authority  to  lay  out  roads  over  the  , 
lands  of  individuals  should  be  questioned,  the  plaintiff's 
right  is  supported  on  another  grounc}  still  stronger.  The  ■ 
land  on  the  west  side  of  the  river  was  purchased  by  de- 
fendant, as  it  was  admitted,  about  the  year  1808;  and  on 
the  east  side  in  the  year  1816.  The  road  was  laid  out 
in  17,91,  at  a  time  when  he  had  no  claim  to  it ;  from  1791 
to  1811,  is  twenty  years,  during  which  time  the  public  has 
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been  in  the  quiet  enjoyment  of  the  road,  from  which  a 
grant,  or  surrender  of  the  right  may  be  presumed.  Phil- 
lipps  on  Evidence7 119,  Again,  say  that  in  the  year  1791, 
the  banks  of  the  river  were  private  property ;  from  1791  to 
1796,  Compty  and  his  heirs,  were  in  the  peaceable  possess- 
ion of  them,  which  gives  a  title  by  the  Statute  of  Limi- 
tations. 

I  come  now  to  consider  the  last  question  as  to  damages. 
It  is  said  the  Court  erred  in  stating  to  the   Jury,  that  the 
clear  gains  of  the  defendant  was  the  proper  measure   of 
damages.     If  it  had  appeared  that  the  custom  had  been 
drawn  off  from  plaintiff's  ft  rry  by  a  fair  competition  on 
the  part  of  the  defendant,  it  might  have   been  incorrect  to 
make  his  clear  gains  the  measure  of  damages.     But  when 
it  is  recollected  that  he  resorted  to  other   means   to  divert 
the  custom  from  plaintiff's  ferry ;  that  he  obstructed  the 
landing  place  by  throwing  in  trees ;  that  he    stopped  the 
road  by  a  fence  ;  that  he  put  up  a  public  notice,  warning 
the  citizens,  that  they  would  find  difficulties  in  the  way  to 
the  plaintiff's  ferry,  it  is  conceived  that  it  was  fair  to  make 
his  clear  gains  the  measure  of  damages.  It  was  contended 
that  the  damages  should  have  been  regulated  by  the  gains 
of  the  plaintiff  before    the  defendant's  ferry  was   erected. 
But  the    proof   on    this    subject   related  to    the    years 
1812-13,  and  14,  when   the  country   was  at    war  ;    all 
trade   and    business  at  a    stand;    and  consequently    but' 
little  intercourse  between  the  town  and  country.     This, 
surely  then  would  not  have    been  fair.     The    defend- 
ant's ferry  went  into  operation  soon  after  peace  was  re- 
stored.    Commerce  revived,  and  the  intercourse  between 
the  town  and  country  Was  greater  than  it  had  ever  been; 
from  which  latter  cause,  it  is  fair  to  presume,   proceeded 
the  greater  gains  of  the  defendant.      But  it   is  difficult  to 
comprehend  the  meaning  of  that  part  of  the  last  ground, ' 
which  says,  that  the  rule  laid  down  by  the  Court  induced 
the  Jury  to  give  excessive   damages.     For  had   the  rule 
laid  down  by  the  Court,  been   pursued' by    the  Jury,  the 
damages  would  have  been  less.     Upon  the  whole,    the 

• 
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Court  cannot  consider  the  dari^  n'jamui*  eut  qu'un  tarte  precis  * 
interposition  in  behalf  of  the  def  49»  sec.  4.    But  "the  Court  of 

Let  the  motion  be  dismissed??*  ^"^  "**ry  species  of 

Justices  Nott  and  Johnson,  concurred* 

Mr,  Justice  Cheves : 

I  neither  concur  with,  nor  dissent  from,  my  brother  CoU 
cock,  on  the  first  ground  of  his  opinion,  as  applicable  to  this 
case.  It  is  not  necessary  I  should  give  an  opinion  on  the 
point.  I  concur  in  the  result  of  the  opinion  on  the  other 
grounds. 

Mr.  Justice  Gantt : 

I  dissent  on  all  the  grounds  taken  to  support  the  action 
of  the  plaintiff;  there  is  no  infringement  of  any  right  grant- 
ed. The  application  of  Common  Law  principles,  in  re- 
lation to  prescription,  to  a  case  of  express  grant,  is  inad- 
missible ;  and  I  think,  the  damages  given  excessive,  and 
unwarrantable,  from  the  facts  given  in  evidence. 

W.  F.  dcSaussure  and  Gregg \  for  the  motion. 
Blanding,  and  Nott  £s?  APCord,  contra. 

(~a-J  4  Amer.  Law  Jour.  535.  Lindsay  vs.  Commissioners,  2  Bay's 
Rep.  38.  State  vs.  Singleton,  Columbia,  1816.  Ford  vs.  Whitaker, 
ante,  5-7. 

fb.J  Long  vs.  Beard,  1  Murphy's  No.  Car.  Cas.  60.  Corytcm  vs. 
Lithcbye,  2  Saund.  114,  Wms.  Ed.  Note  1.  Keeble  vs.  Hickeringill, 
11  East's  Rep.  574,  in  Note,  better  reported  in  M.  S.  Reports,  in  the 
time  of  Lord  Holt,  in  our  possession, 

(c.J  16  Vin.  Abr.  578,  tit.  Prerogative,  E.  a  4.  17  Vin.  88,  til. 
Prerog.     M.  b.  18-9.     6  Mod.  S07. 

*  Stauk  v9.  M'Go-wmt. 

SOON  after  the  above  decision,  the  defendant  filed  his  Bill  (14th 
January,  1819,)  in  the  Court  of  Equity,  at  Columbia,  praying  «  That 
the  said  clause,  in  the  Road  Act,  of  the  21st  December,  1811,  (so  far 
as  the  same  may  confer  any  private  benefit  to  him,  the  said  Henry 
M'Gowen)  may  be  "vacated  and  cancelled.-  And  tha'  the  said  Henry 
M'Gowen  may  be  restrained,  by  the  injunction  of  this  Honorable  Court, 
by  reason  of  his  manifold  acts  of  f  raitd,  in  procuring  the  same  and  pre- 
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aled  by  the  General  Assembly,  from 
kand  upon  your  orator's  landings  and 
:ewise  restrained  from  commencing' 
ictiosi  against  your  orator,  for  setting*  up  his  private  ferry  again^ 
And  taking  toll,  or  for  setting  over  persons  without  charge,  and  that  he 
be  enjoined  and  restrained  perpetually  from  enforcing  his  said  judg- 
ment, &c."  and  aiso  to  account  for  the  ferriage  received,  &c 

On  the  suggestion  of  the  Presiding  Judge,  Chancellor  Tfratie»t  the 
counsel  for  the  defendant,  agreed  to  admit  the  facts,  as  stated  in  the 
Bill,  i.nd  to  argue  the  case  as  if  on  a  general  demurrer. 

His  Honor  requested  to  hear  complainant's-  solicitor  first ;  as  he  thought 
fhc  demurrer  sustainable.  , 


Mr.  TViiiium  F.  de  Saujture,  for  the  complainant,  contended,  that 
*o:nplai:nrithad  made  a  strong  case  for  relief:  That  it  was  admitted,  that 
defendant  had,  by  false  suggestions,  prevented  the  legislature  from 
doing  what  otherwise  they  would  have  done  according  to  their  estab- 
lished practice,  to  wit,  to  vest  half  the  ferry  in  complainant,  or  make  him 
compensation.  That  complainant  was  owner  of  the  west  bank  of  the 
river,  but  the  legislature  had  been  deceived  and  imposed  upon  by 
defendant  as  to  that  fact.  That  if  the  Court  did  not  interfere,  com- 
plainant was  without  remedy. 

The  legislature  could  not,  if  applied  to,  repeal  a  charter  it  had  grant- 
ed. It  is  a  party  to  the  contract.  Fletcher  vs.  Peck,  6  Cranch  132. 
It  cannot  set  atiide  its  own  act.     This  would  be  to  assume  judicial 

TJOWLIS. 

But  if  it  could  interfere  to  repeal  its  charter,  yet  the  relief  would 
not  he  adequate  ;  it  cannot  enjoin  the  judgment  at  law. 

The  Court  of  law  cpnnot  inttriVrc,  it  is  not  competent,  Jackson  vs. 
Lawton,  10  John.  Rep.  23,  26.  See  also  Mounce  vs.  Ingram  et  oA 
Constitutional  Court,  1oj2.  1  Equity  Reports  66,  note.  1  Bev.  Dig. 
199,  in  note. 

If  there  were  no  precedent,  yet  this  Court  must  interfere  and  relieve 
the  citizen,  where  it  is  manifest  that  no  other  tribunal  has  the  power. 

It  is  a  maxim  of  the  common  law,  that  every  wrong  has  its  remedy. 
Chit T  J.   Pruit  said,  he  never  wished  again  to  hear  the  objection  of 
novelty  urged ;  for  torts  are  infinitely  various,  and  there   is  nothing  in 
nature   that  may  not  be  made  an  instrument  of  mischief,  1  Chitty's 
ricr,dings  84-5.     See  also,  Willes'  Hep.  581.     In  the    Code   Civil  of 
l'rancc  the  Judges  arc  ordered  to  go  on,  and  where  a  new  case  arises, 
to  create  a  precedent,  and  give  relief  in  cases  where  the  law  is  silent. 
1  'l\w.    Code  Civil  16.     Under  the  head  of  "  Regies  pour  lerj*rger.9* 
The  Orator  FortaUi  s:u  s,  «■  //  '**.'  done  necrssaivement  ww  foide  de  cir- 
eonfttvnecs  dans  !r:;cp.:clL's  un  Juge  se  irouvc  sa?is  loi.     I!  favt  done  laissev 
*il*rs  an  Ji\z*.'  In  fticuue  de  mtpplecr  a  ia  hi  "ar  trs  lumieres  noturcUes  fie  la 
*£r<ri'ure  et  du  b*n  sens.  Jiienne  serai* plwt pueril quv  devouk*r  prendre  «/<v 
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precautions  sujfftsantes,  pour  qifunJuge  n9  jamais  cut  qu'un  terte  precis  4 
apptiqiier.*9  See  also  the  same  vol.  p.  49,  sec.  4.  But  "  the  Court  of 
Equity  has  an  undoubted  jurisdiction  to  relieve  against  every  species  of 
.fraud,"  Chesterfield  vs.  Jansen,  2  Ves.  senr.  155,  per  Lord  Chancellor 
Mardxoicke.  And  have  exercised  that  jurisdiction  in  cases  like  the  pre- 
sent ;  Attorney-General  vs.  Vernon,  1  Vern.  388,  5  Com.  282,  F.  6.  2* 
Harris  and  M'Henry  201,  244. 

But  it  is  said,  these  were  charters  by  the  King,  and  not  Legislative 
Acts.  But  see  2  Black  stone's  Com.  346,  citing  Richardson  vs.  Ham- 
ilton, Cane.  $  Jan.  1733,  and  M'Kenzie  vs.  Stuart,  Dom.  Proc.  IS 
March,  1754.  This  was  a  private  act.  It  is  not  certain,  that  the  estab- 
lishment of  a  ferry  can  be  regarded  as  a  public  act ;  but  the  vesting  of 
it  in  a  particular  individual  is  certainly  private.  There  may  be  a  pri- 
vate clause  in  a  public  act ;  Coke's  Reports.  5  vol.  10  part.  57  b.  Case 
of  the  Chancellor  of  Oxford,  and  cases  there  cited. 

But  without  interfering  with  the  Act  of  Assembly,  the  Court  ha* 
power  to  enjoin  defendant  from  availing  himself  of  it,  and  of  the  judg- 
ment at  law,  perpetually. 

May  declare  htm  trustee. 

We  are  not  precluded  by  the  verdict  at  law,  for  that  Court  could  not 
try  the  fraud,  10  Johns.  23.  1  Han-is  &  M'H.  189.  The  issue  below 
was,  whether  the  legislature  had  given  M'Gowcnn  right  to  a  ferry,  and 
Stark  had  violated  it.  That  is  no  question  here,  and  parol  evidence 
could  not  be  received  to  show  that  other  matters  came  in  issue,  than  as 
appears  by  the  record,  1  Esp.  Rep.  43.  2  Johns.  30.  The  comity 
exercised  by  the  Courts  as  to  matters  decided  by  each  other,  does  not 
extend  to  collateral  matters  not  necessarily  decided  by  the  verdict. 
The  scire  facias  to  repeal  a  patent  may  be  brought  on  the  part  of  the 
King,  or  a  subject,  3  Black.  Com.  261. 

The  act  is  unconstitutional.  "  It  is  the  universal  sentiment  of  the 
American  people,  evidenced  by  the  constitution  of  the  United  States., 
that  the  legislative  power  ought  not  to  take  an  individual's  property 
-without  his  consent.*  Ch.  J.  Kent,  2  Johnson's  N.  Y.  R.  166.  No 
state  shall  pass  a  law  to  impair  the  obligation  of  contracts.  But  a  grant, 
is  a  contract  executed.  Is  the  clause  to  be  considered  as  inhibiting 
the  state  from  impairing  the  obligation  of  contracts  -between  two  indi- 
vidiuals,  but  excluding  from  that  inhibition  contracts  made  with  itself  t 
the  words  themselves  contain  no  such  distinction  ;  per  Ch.  J.  Marshall, 
6  Cranch  137. 

This  is  not  the  ordinary  case  of  taking  land  for  public  use  without 
compensation.  Public  good  might  require,  that  the  landing  should  be 
taken  from  complainant  for  the  benefit  of  the  public,  but  it  does  not 
require  that  the  defendant  should  be  the  ferryman. 

It  is  said  that  the  constitutional  question  has  already  been  decided  in 
the  Court  of  law  ;  but  a  proper  case  being  made,  this  Court  must  con- 
sider the  question.    The  comity  of  the  Courts  as  to  the  decisions  of 
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each  other  cannot  extend  to  a  constitutional  question,  because  every 
Judge  is  bound  by  his.  oath  of  office  to  "  preserve,  protect  and  JJefen'd 
the  constitution."  The  Court  of  Equity  will  not  submit  its  judgment 
and  its  conscience  to  the  keeping  of  the  Court  of  Law. 

The  legislature  made  this  grant  by  mistake,  supposing  the  printed* 
act  of  1799,  was  really  passed.    The  term  w re-etfabtished"  proves  this,  v 
In  point  of  fact,  the  ferry  was  not  before  established.    And  this  mis- 
take, being  palpable,  gives  this  Court  jurisdiction. 

CHAyCF.lXOR   WjTTEi  : 

This  bill  is  brought  by  the  complainant,  to  be  relieved  from  a  verdict 
at  law  obtained  against  him  by  the  defendant.  The  grounds  of  com- 
plaint  are  very  numerous,  and  are  certainly  of  a  nature  which  should 
entitle  them  to  the  fullest  consideration ;  but  all  of  them  of  which  this 
Court  might  originally  have  taken  cognizance,  have  been  already  con- 
sidered and  decided  both  by  the  Constitutional  Court  and  the  Legisla- 
ture ;  and  it  is  evident  to  me,  that  I  should  be  exercising  an  appellate 
jurisdiction  over  their  proceedings  if  I  should  now  re-examine  the  case. 
It  is  contended  indeed,  that  there  is  one  matter  which  has  not  before 
been  considered,  and  which  is  exclusively  of  equitable  cognizance  ;  it 
is  alleged,  that  the  clause  of  the  act  which  vested  the  ferry  in  the  de- 
fendant, was  obtained  by  false  suggestions  on  his  part,  and  may  on  that 
account  be  set  aside  by  this  Court.  This  position  cannot  be  supported  r 
and  the  authorities  quoted  do  not  apply  to  it.  Mr.  Justice  Blackstone 
has  indeed  said  (2  Blac.  Com.  345)  that  private  Acts  of  Parliament  may 
be  relieved  against  when  obtained  upon  fraudulent  suggestions ;  but 
these  acts  are  passed  for  the  sole  purpose  of  unfettering  estates  from 
♦he  unreasonable  contrivances  of  former  tenants,  and  are  regarded  so 
much  in  the  light  of  private  conveyances,  thai,  they  are  left  open  to 
ruturc  exceptions,  by  a  general  saving  of  the  rights  of  all  persons  inte- 
rested in  ilu-m.  Hut  Sir.  Blackstone  has  no  where  said  that  a  public  act 
:nay  be  avoided  in  (lie  same  manner.  On  the  contrary,  he  has  insisted 
(IB.  91,  161)  that  this  is  transcendent  in  its  nature  ;  that  it  must  be 
obeyed,  (if  positive)  however  unreasonable,  and  can  only  be  controuled 
by  an  impossibility.  This  doctrine  is  not  indeed  admissible  here  to 
the  same  extent,  for  under  our  improved  system  of  government,  the 
fegihlative  power  is  limited  by  constitutional  restrictions;  but  in  all 
other  respects,  it  is  the  sovereign  power  of  the  state.  And  it  cannot 
be  doubted,  that  the  act  which  contains  the  clause  under  consideration, 
is  a  public  one.  It  is  an  Act  "  to  establish  certain  roads,  bridges  and 
ferries,"  which  are  all  manifestly  public  objects  of  legislation  ;  and  the 
clause  that  vests  the  ferry  in  the  defendant,  is  a  grant  of  a  public  right, 
which  must  necessarily  belong  to  the  sovereign  power  under  any  form 
of  government. 

In  the  case  of  Fletcher  vs.  Peck,  6  Cranch,  131,  which  was  also  much 
relied  on,  the  opinion  of  the  Court  does  not  in  any  respect  differ  from 
that  entertained  in  the  present  case.     The  point  decided,  there  waef 
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that  a  law  of  Georgia  could  not  annul  a  right  acquired  under  a  previous 
grant  of  the  state,  because  it  was  forbidden  by  the  Constitution  of  tho> 
United  States  to  pass  any  law  impairing  the  obligation  of  contracts'. 
And  f  admit  that  if  the  act,  here  complained  of,  had  deprived  tbe  com- 
plainant of  a  right  which  was  before  legally  vested  in  him,  it  wouJd  be 
the  duty  of  this  Court  (if  the  case  was  originally  before  it)  to  declare 
the  act  void,  because  unconstitutional.  But  this  objection  to  it  has 
been  already  considered  by  a  Court,  to  which  the  subject  most  pro- 
perly belonged,  and  its  decision  must  be  conclusive. 

It  may  also  be  admitted,  that  if  a  suit  was  instituted  on  the  part  of  the 
sftate  to  annul  the  right  granted  to  the  defendant  on  account  of  fraud  in 
obtaining  it,  the  Court  might  sustain  such  a  suit ;  but  I  disclaim  any 
authority  to  set  aside  the  act  at  the  suit  of  an  individual,  because  the 
legislature,  in  the  exercise  of  a  legitimate  power,  may  have  unjustly 
preferred  the  claims  of  another.  The  validity  of  a  law  does  not  de- 
pend on  the  reasonableness  of  it,  or  on  the  motives  of  its  makers,  but 
on  ita  consistency  with  the  Constitution.  If,  therefore,  in  acting  on  a 
subject  within  its  limits,  the  legislature  should,  either  through  misin- 
formation or  any  other  cause,  do  injustice  to  an  individual,  there  is  no 
Court  that  can  give  relief.  But  I  am  bound  to  presume,  that  no  injus- 
tice has  been  done  to  the  complainant.  He  has  made  an  appeal  to  the 
legislature  as  well  as  to  the  Constitutional  Court,  and  they  have  both 
decided  against  his  claims.  These  decisions  must  preclude  any  further 
hearing  in  this  Court  on  the  same  grounds ;  and  there  is  no  new  matter 
offered,  on  which  it  can  exercise  jurisdiction. 

It  is  therefore  ordered  and  decreed,  that  the  Injunction  granted  in 
this  case  be  dissolved,  and  that  the  Bill  be  dismissed. — (~a.J 

There  was  ao  appeal  from  the  above  decree ;  but  it  was  unanimously 
affirmed  by  all  the  Chancellors,  who  would  not  hear  the  defendant's 
counsel. 

Present,  Chancellors  de  Sausture,    JVatie*,   Jamet,    OcdUard  and 
Thompson. 

W.  F.  de  Saussvre,  for  the  complainant. 
JBhxnding,  and  JVott  &f  M'Cord,  for  the  defendant 

.  fa.  J  1  Jac.  L.  D,  424.  4  Inst.  88.  Perrin  vs.  Sites,  1  Day's  Rep.  21. 
Be  Lolme  on  the  Const.  133-49.  1  Ponb.  17.  2  Sull.  Lect.  171-4. 
Admor.  Byrne  vs.  Admor.  Stewart,  3  Eq.  Rep.  475.  Livingston  vs. 
"Vanlngen,  9  John.  Rep.  563-4-72-3  Cas  &  Opin.  407-9-15.  1 
TVood,  Vin.  Lect.  197.    2  Amer.  Law  Jour.  263, 270-271 .  R. 
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Peter  Broughton,  oak.  John  &  William  Dawsok. 

Before  the  Act  of  1815,  a  plaintiff  couk}  not  issue  an  execution  after  A 
year  and  day  from  tne  signiiig'cf  (he  jndgraent ;  but  by  that  act,  he 
is  allowed  three  yean ;  and  after  he  has  once  issued  hi*  execution,  he 
must  proceed  with  the  same  diligence  as  before  the  passing  of  the 
Act. 
The  plaintiff  must  sue  on  the  judgment  or  revive  it  by  scire  faciai, 
V  after  the  period  of  three  years  given  by  the  Act,  for  issuing  his  exe- 
cution. 

J.N  Charleston,  May  Term,  1809,  the  plaintiff  obtain* 
ed  a  judgment  against  the  defendant,  and  sued  out  a  writ 
of  fieri  facias,  returnable  to  the  next  succeeding  term, 
which  was  lodged  in  the  Sheriff's  office,  but  no  other  pro- 
ceedings were  had  thereon.  The  Ji.  fa.  was  regularly 
renewed,  from  term  to  term,  up  to  May  Term,  }815, 
after  which  no  renewal  or  other  proceedings  were  had 
thereon,  until  after  the  expiration  of  about  sixteen  months, 
at  which  time,  the  Clerk  of  the  Court,  for  Charleston  dis- 
trict, where  the  judgment  was  obtained,  on  an  application 
to  him  for  that  purpose,  signed  an  execution,  which  ope- 
rated as  a  renewal  or  revival  of  the  preceding  execution ; 
and  this  was  an  application  to  the  Court  to  set  aside  that 
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'execution,  as  having  been  irregularly  issued,  and  after  a 
period  at  which  it  could  not  have  issued  until  the  judg- 
ment was  revived  by  sci.fa. 

The  Circuit  Court  refused  the  application,  and  it  was 
now  renewed  by  appeal  from  that  decision* 

This  case  was  tried  at  Charleston,  before  Mr.  Justice 
Johnson,  who  now  delivered  the  opinion  of  the  Court. 

Before  the  act  of  16th  December,  1 815,  page  40,  there 
is  ho  question  that  the  plaintiff  would  have  been  out  of 
Court,  and  could  not  have  proceeded  to  renew  his  execu- 
tion, after  the  expiration  of  a  year  apd  day  from  the  re- 
turn of  the  last  preceding  execution;  and  it  only  remains 
to  be  enquired,  whether  that  authorized  the  renewal  of 
this  execution,  under  the  circumstances  ?    The  act  pro- 
vides, u  that  it  shall  and  may  be  lawful  to  is$ue  execu- 
tion on  any  judgment  or  decree  of  any  Court  of  Law  or 
Equity  in  this  State,  within  three  years  after  the  signing 
or  enrolment  thereof,  without  any  renewal  of  the  same." 
The  case  was  decided  in  the  Circuit  Court  on  a  mistaken 
view   of   the    facts,    arising,    probably,    from    my   own 
misapprehension.     It  was  thought,  that  the  execution  had 
been  renewed  within  three  years  after  the  signing  of  the 
judgment,  which  was  anterior  to  the  act,  and  that  the  only 
question  was,  whether  the  act  included  judgments  signed 
before  its  adoption  ?  On  this  view  of  the  facts,  I  am  quite 
satisfied,  that  the  decision  was  correct ;  but,  from  what 
appears  to  be  the  true  state  of  the  facts,  I  am  as  well  sat- 
isfied that  it  was  erroneous.     The  evil  which  existed  and 
which  the  act  was  intended  to  remedy,  was,  that  a  plain- 
tiff,  who  was  disposed  to  indulge  a  defendant,  after  judg- 
ment, was  compelled  to  renew  his  execution  from  tewn  to 
term,  as  long  as  the  indulgence  continued,  or  he  could 
not  proceed  against  him  after  a  year  and  day,  but  by 
renewing  the  judgment  by  sci.fa.  thereby  augmenting  the 
costs  and  protracting  the  recovery  ;  and  the  remedy  pro* 
vided  is,  that  the  plaintiff  may  issue  execution  at  any  time 
iv? thin  three,  years  next  after  the  signing  of  the  judgment. 
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Tbe  act  is  so  explicit,  that  it  appears  to  me,  there  is  notk* 
ing  left  to  construction.  The  plaintiff  may  issue  execu- 
tion at  any  time  within  three  years  after  the  signing  of 
judgment,  (a  term,  I  think,  quite  long  enough,)  but  after 
that  period,  he  must  proceed  with  the  same  diligence  as 
before  the  passing  of  the  act.  In  this  case  there  had 
been  no  proceedings  for  more  than  a  year  and  day,  and 
more  than  seven  years,  from  the  time  of  signing  the  judg- 
ment had  elapsed  before  the  execution  was  renewed. 

The  motion  ought  therefore  to  be  granted. 

All  the  judges  concurred. 

Ford  &?  d$  Saussure,  for  the  motion. 


Ex  Parte,  Jacob  D.  Stagg. 

The  general  rule,  that  the  law  will  not  allow  fractions  of  a  day,  applies 

lather  to  legal  proceedings,  or  to  legal  diligence,  than  to  questions 

of  right,  unconnected  with  them. 
Two  Judgments  or  Executions  of  the  same  day,  neither  shall  have  the 

preference ;  CaO  ^ut  of  vested  rights,  acquired  by  operation  of  law, 

or  by  contract,  it  is  otherwise  : 
And  to  ascertain  the  preference  a  Mortgage  may  have  to  a  Judgment, 

the  precise  time  at  which  the  deeds  were  executed,  and  judgment 

obtained,  may  be  referred  to. 

XRIED  at  Charleston,  May  Term,  1818.  This  was 
3  rule  against  the  Sheriff,  to  show  cause,  why  certain  mo- 
nies, in  his  hands,  arising  from  the  sale  of  a  lot  of  land, 
in  the  City  of  Charleston,  on  a  writ  of  fi.  fa*  against 

Charles  Corr,  at  the  suit  of  ,  which  the  applicant; 

claimed   as  mortgagee,  should  not  be  paid  over  to  the 
plaintiff. 

The  question  made  for  the  Court  arose  out  of  the  fol- 
lowing facts,  viz.  Charles  Corr,  being  indebted  to 
Stagg,  executed  a  mortgage  of  the  premises  to  him,  about 
9  o'clock,  in  the  morning,  and  on  the  morning  of  the 
$ame  day,  and  very  shortly  affr,  confessed  a  judgment 
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Cd  F.  Dickinson  for  a  debt  which  he  also  owed  him* 
The  judgment  was  signed  at  about  1 1  o'clock  of  the  same 
day,  but  the  mortgage  had  been  previously  delivered  for 
record. 

The  rule  was  made  absolute,  and  a  motion  was  made 
to  reverse  that  order,  on  the  ground,  that  the  law  allows 
no  fractions  of  a  day  in  such  cases,  and  that  the  money 
must  be  ratably  divided  between  the  execution  and  the 
mortgage* 

Mr.  Justice  Johnson  delivered  the  opinion    of  the' 
Court* 

The  general  rule,  that  the  law  will  not  allow  fractions  of 
a  day,  it  is  believed,  will  be'  found  'upon  examination,  to 
apply  rather  to  legal  proceedings,  or  to  legal  diligence,  than 
to,    questions  oY  right,  unconnected  with  them.      ThuS, 
where  two  judgments  or  .executions  are   of  the  same  day, 
neither  shall  have  the  preference  ;  (Waterman  vs.  Haskin, 
i  1  John.  228.     Welsh   vs.  Murray,  4  Dallas,   320,  and 
Note  2  ;)  because,  in  natural  justice,  neither  party  should 
be  preferred,  if  equal  diligence  had  been  used   on  both 
sides  ;  and  the  law  will  not  impute  it  as  negligence  to  him 
who  is  only  the  fraction  of  a  day,  perhaps  a  few   hours  or 
minutes,  later  than  the  other :  And  neither  the  judgment 
nor  execution  vests  in  the  plaintiffs  any  right  of  property 
in  the  lands  or  goods  of  the  defendant.     But  it  is  certainly 
otherwise  in  relation  to  vested  rights,  acquired  by  opera- 
tion of  law,  or  by  contract.     To  illustrate  the  question, 
;t  is  only  necessary,  to  have  recourse  to  a  few  cases  of  com- 
mon occurrence,  from  which,  I  apprehend,  it  will  follow 
that  the  rule  is  not  applicable.     Suppose,  that  one  sell  pro- 
perty, and  convey  it  by  deed  to  two,  on  the  same  day,  as 
a  horse,  a  slave,  or  the  like,  which  is  in  its  nature  indivisi- 
ble, now  I  know  of  no  process  or  course  of  legal  proceed- 
ing, by  which  it  can  be  converted  into  money,  and  divid- 
ed between  them.     Recourse  then,  must  be  had  to  the  pre- 
cise time,  at  which  the  deeds  were  executed,  to  determine 
<lie  right.     Again,  if  two  persons  die  on  the  same  day. 
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through  whom  a  descent  is  cast,  the  precise  time  must  be 
established,  to  ascertain  whether  the  heirs  of  the  one  or 
the  other  shall  take.     Now  in  this  case,  on  the  execution 
of  die  mortgage,  the  property  vested  in  the  applicant, 
Stagg,  and  no  subsequent  act  of  Corr,  the  mortgagor,  could 
divest  him  of  it,  except  the  payment  of  the  sum  secured  by 
it.     Nor  is  it  pretended  that  he  forfeited  his  lien  by  any 
act  of  his  own ;  and  yet  it  is  contended  that  the  act  of 
Corr,  to  wit,  the  confession  of  the  judgment,  acknowl- 
edged to  be  subsequent  in  point  of  time,  although  on  the 
same  day,  is  to  have  the  effect  of  partially  avoiding  the 
security  he  had  given,  in  violation  of  every  principle  of  jus* 
tice  and  of  law.     There  exists,  also  another  reason,  appli- 
cable to  this  particular  case,  which  I  think  demonstrates 
the  correctness  of  my  conclusion.    The  mortgage  gave 
to  Stagg  a  lien,  as  a  security  for  his  debt,  on  a  specific 
property,  and  the  judgment  gave  to  Dickinson  a  general 
lien  on  all  property  bound  by  it ;  nay,  he  might  have  laid 
hold  of  his  person  to  enforce  the  payment  of  it.     If  then 
he  be  permitted  to  seize  upon  the  proceeds  of  the  mort- 
gaged property,  he  may  wholly  defeat  the  security  of  Stagg, 
although  their  debtor,  Corr,  might  have  an  abundance  to 
satisfy  both.     If  this  be  the  case,  it  is  unreasonable,  that 
Dickinson  should  have  it  in  his  power  to  do  such  injustice, 
and  if  it  be  not,  the  principle  is  the  same. 

I  am  of  opinion,  that  the  motion  ought  to  be  dismissed. 
*    Justices  Celcocky  Chevcs  and  Gantt,  concurred. 

Grimic,  for  the  motion. 
Hunt,  contra. 

fa. J  See  Lord  Porchester's  case,  cited  by  Mr.  Justice  3uUer9ak 
Pugh  vs.  Robertson,  1  T.  Rep.  117,  R. 
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Robert  Barkley  vs.  John  Screven. 

l*o  make  out  a  title  to  land  under  Sheriff's  sale,  it  is  not  necessary  to 
produce  the  intermediate  executions ;  it  is  %nough  to  produce  the 
judgment  and  execution  under  which  the  sale  was  made. 

In  personal  property,  production  of  the  execution,  under  which  th£ 
sale  was  made,  is  alone  sufficient. — Ca-J 

The  purchaser  is  not  required  to  look  into  the  regularity  of  the  pro- 
ceedings ;  (b.  J  nor  can  third  persons  make  objection  to  irregularity 
of  proceedings. — ( c.  J 

JL  HIS  was  an  action  of  trespass,  to  try  title  to  a  tract  of 
land,  in  Beaufort  district. 

In  establishing  his  claim,  the  plaintiff  offered  in  evi- 
dence an  exemplification  of  a  judgment,  and  a  pluriesji.  fa* 
in  the  same  case,  under  which,  the  land  in  question  was 
sold  at  Sheriff's  sale,  in  order  to  introduce,  as  a  link  in 
his  chain  of  title,  the  Sheriffs  deed  of  conveyance.  This 
was  objected  to  by  the  defendant's  counsel,  on  the  ground  j 
that  the  plaintiff  should  produce  the  intermediate  execu- 
tions. The  Court  sustained  the  objection,  and  rejected 
the  testimony ;  in  consequence  of  which,  a  non-suit  was 
ordered. 

This  was  a  motion  to  set  aside  the  non-suit,  on  the 
ground,  that  the  execution  was  improperly  rejected. 

The  case  was  tried  before  Mr.  Justice  Ganttj  at  Coo- 
aawhatchic,  in  November  Term,  1817. 

Mr.  Justice  Cheves  delivered  the  opinion  of  the  Court. 

It  has  been  long  the  established  practice  of  this  Court 
not  to  require  the  adduction  of  the  intermediate  execu- 
tions. In  cases  of  personal  estate,  the  execution  under 
which  the  sale  is  made,  is  enough*  In  cases  of  real 
estate,  the  juckyient  must  be  superadded.  The  pur- 
chaser is  not  required  to  look  into  the  regularity  of  the 
proceedings.  The  seal  of  the  Court  is  evidence  enough 
for  him.  Nor  can  objections  of  this  nature  be  made  by 
third  persons,  if  the  procedings  were  clearly  irregular. 
Jackson  vs.  Bartlet,  8  John.  Rep.  361.  * 
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I  am  therefore  of  opinion,  the  non-suit  shcild  beset 
aside. 

All  the  Judges  concurred. 

Martin  fc?  Simons,  for  the  motion. 
Grimie,  contra. 

fa.)  Vide  tiopkins  vs.  De  Graffenreid,  2  Bay,  441. 

fb.J  See  ante,  12,  Turner  vs.  M'Crea.  2  Bac.  Abr.  741.  tit.  Exe- 
cution. (Q.)  Jenk.  Cent.  Casus,  61,  p.  264.  Moore  573.  pi.  788. 
Dr.  Drury's  Case,  8  Co.  143.  Goody  ere  vs  Ince,  Cro.  Jac.246.  Burn* 
ley  vs.  Lambert,  1  Wash.  Hep.  31,1. 

fc.J  Renolds  vs.  Corp,  3  Caines*  Rep.  273.  R. 


Thomas  Drayton,  ads.  James  Wells. 

^arol  evidence  of  what  a  witness  swore,  on  a  former  trial  of  the  same 
case,  (who  is  present,  but  has  forgotten  what  he  swore)  is  not  admis- 
sible ;  nor  can  the  statement,  in  the  Judge's  opinion,  granting  this 
new  trial,  be  read,  to  prove  what  the  witness  swore  to,  or  the  state 
of  the  facts  on  which  the  first  verdict  was  set  aside. — fa.  J 

The  testimony  of  a  witness  who  has  Ijecu  examined  on  a  former  trial, 
between  the  same  parties,  and  where  the  point  in  issue  is  the  tame, 
may  be  given  in  evidence  on  a  second  trial,  from  the  mouths  of  other 
persons  who  heard  him  give  evidence,  only,  1st.  Where  the  witness 
is  dead. — C^'J  2nd.  Insane. — fc.J  3rd.  Beyond  seas. — (d.J  4th. 
Where  the  Court  is  satisfied  that  the  witness  has  been  kept  away  by 
the  contrivance  of  the  opposite  party : — CeO 
pediency,  and  not  necessity,  is  th«,  foundation  of  the  rule. 


X  HIS  was  an  action  of  assumpsit,  on  a  verbal  agree* 
ment,  between  the  plaintiff  and  defendant,  that  the 
plaintiff  should  serve  the  defendant,  as  an  overseer  of  one 
<A  his  plantations,  for  the  year  1809  ;  and  that  the  defend- 
ant, in  consideration  thereof,  should  pay  him  the  value 
of  three  hands  in  the  crop,  for  his  personal  services,  and 
three  like  shares  for  three  negroes  belonging  to  the  plain- 
tiff, who  we^e  to  labour  in  the  crop. 
:  The  case  had  been  tried  before,  and  a  verdict  given  for 
khe  plaintiff,  which- wai  set  aside,  and  anew  trial  granted, 

fn  the  ground,  that  the  verdict  was  against  evidence. 
52 
4 
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This  wfcs  a  second  trial. 

The  plaintiff  proved  the   agreement  and  proved  the 
value  of  a  share  to  he  S  120. 

The  defendant  then  called  a  witness,  (Abraham  Ruth,} 
who  had  been  examined  on  the  first  trial,  with  a  view  to 
prove,  the  agreement  to  have  been,  that  the  plaintiff 
should  be  paid  only  for  the  time  he  stayed  in  the  employ- 
ment of  the  defendant,  if  they  should  part  during  the  year. 
This  witness,  it  was  alleged,  had  given  this  testimony  on 
the  first  trial.  But  the  witness,  when  examined,  said,  he 
had  totally  dismissed  the  subject  from  his  mind,  since  the 
first  trial,  which  was  had  in  November,  1813,  'til  within 
the  two  days,  then  last  past ;  that  he  could,  at  the  first 
trial,  depend  on  his  recollections,  but  not  now  ;  that  he 
remembered,  now,  litde  or  nothing,  of  what  passed  be* 
♦ween  the  parties,  concerning  their  contract.  But  that 
whatever  he  stated  on  the  former  trial-  was  certainly  true. 
'  The  defendant  then  moved  for  leave  to  give  parol  evi- 
'  dence  of  what  this  witness  swore  on  the  first  trial;  but 
the  Court  overruled  the  motion. 

He  then  moved  for  leave  to  read  the  recital  and  state- 
ment of  the  evidence,  which  preceded  the  opinion  of  this 
Court,  on  the  motion  for  a  new  trial,  and  setting  aside 
the  first  verdict,  as  proof  of  the  facts  to  which  the  witness 
had  deposed  on  that  trial.  But  this  motion,  also,  was 
overruled,  and  the  plaintiff  had  a  verdict. 

The  case  was  tried  before  William  Ellison^  Esq.  sitting 
for  Mr.  Justice  Grimke,  at  Coosawhatchie,  in  November 
Term,  1818. 

This  was  a  motion  for  a  new  trial  on  two  grounds : 

1st.  Because  the  defendant's  motion  was  overruled,  for 
leave  to  introduce  parol  testimony  (under  the  very  pecu- 
liar circumstances  of  the  case)  to  show  what  had  been 
sworn  by  Ruth,  on  the  former  trial. 

2nd.  Because  the  motion  for  leave  to  read  the  opinio] 
of  this  Court,  on  granting  the  new  trial,  to  show  the  stato 
of  the  facts  on  which  the  first  verdict  was  set  aside,  was^ 
l efusedt 
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Mr.  Justice  Cheyes  delivered  the  opinion  of  the  Court. 

The  books  enumerate  four  cases  only,  in  which  the  tes- 
timony of  a  witness  who  has  been  examined  in  a  former 
trial,  between  the  same  parties,  and  where  the  point  in 
issue  was  the  same,  may  be  given  in  evidence,  on  a  second 
tvial,  from  the  mouths  of  ot^er  witnesses,  who  heard  him 
give  evidence : 

1st*.  Where  the  witness  was  dead. 

2nd.  Where  he  was  insane* 

3rd.  Where  he  was  beyond  seas ;  and 

4th.  Where  the  Court  was  satisfied  that  the  yritness 
had  been  kept  away  by  the  contrivance  of  the  opposite 
party. 

It  must  be  admitted,  that  in  receiving  this  testimony  in 
these  cases,  the  Courts  have  gone  very  far.  J  think  quite 
as  far  as  they  ought  to  go.  But  in  all  of  them,  the  ground 
of  the  admissibility  of  the  testimony,  was  the  absence  of 
the  witness  from  death  or  inability  to  be  present.  Now 
the  analogy  between  the  case  where  a  witness  is  absent^ 
and  one  where  he  is  present,  does  not  seem  to  be  very 
strong.  I  do  not  mean  to  evade  the  ingenious  argu- 
ment of  the  counsel  for  the  motion,  that  the  witness  is 
mentally  absent  as  to  the  testimony,  or  that  there  is  some 
analogy  between  the  case,  and  that  of  insanity ;  but  onty  to 
state,  that  the  general  foundation  of  the  rule,  is  the  per- 
sonal absence  of  the  witness,  and  that  the  present  motion 
is  an  attempt,  by  a  series  of  consecutive  analogies,  to  carry 
the  rule  so  far  as  to  apply  it  to  a  state  of  facts  diametrically 
contrary  to  that  on  which  it  is  founded.  It  is  said  that  this 

testimony^  in  the  enumerated  cases,  is  admitted  ex  ne- 

_-■ .  i"    * '    ,       -   -  ~-  —  -  -  •  -  ■  -*       -^     ■    —  -   •  -  -  -  *" ^ 

cessitate,  ana  that  in  the  present  case,  tfiis  reason  applies 
with  equal  strength.  But  either  the  reason  is,  in  my 
opinion,  very  indefinitely  expressed,  or  I  doubt  its  accu- 
racy. What  is  the  necessity  ?  That  the  party  should  have 
the  benefit  of  the  testimony.  Now  this  necessity  would 
equally  exist  In  cases  where  witnesses  had  never  been  ex- 
amined, and  who  were  dead,  or  unavoidably  absent.  But 
it  would  be  utterly  unsafe  to  receive  their  declarations, 
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without  oath,  and  without  cross   examination.     It   is  not 
then  necessity,  but  expediency^  which  is  the  foundation  of 
the  rule  •     It  has  been  deemed  expedient  to  go  as   far  as 
the  cases  already  enumerated  ;  but  would  it  be  wise  to  go 
further?  Would  it  be  wise  to  embrace  the  present  case? 
I  think  not.     In  the  first  place,  the  cases  must  be  very  fe  3, 
in  which  third  persons  will  recollect  better  what  a,witneJB 
said  than  he  will  himself.     Such  cases  must  be  anomalies, 
for  which,  it  will  not  be   wofth  providing.     It   will  be  of 
little  advantage.     In  the  next  place,  it  may  be    very  dan- 
gerous.    In  the  last  view  of  it,  there  is  danger  that   you 
will   substitute  rash    confidence  for  prudent  hesitation. 
That  which  was   spoken   with  the   impartiality  of  truth, 
may  be  reported  with  the  heat  of  controversy.     The  tar 
hears   too   often   as  the  mind  thinks ;  and  that  which  is 
wished,  appears  to  be  said.     But  if  we  were  to  receive  this 
testimony,  because  the  witness  says  he  has  forgotten  what 
he  formerly  deposed,  could  we  refuse  to  receive  testimony 
when:  he  denied  what  he  had  said,  not  from  turpitude,  hut 
want  of  memory  ?  I  think  not.     Then,  in  all   cases  where 
a  second  examination  was  had,  we  might,  and  in  many  we 
certainly  would,  have  suppletory  testimony  of  this  kind* 
It  is  known  better  to  the  profession  than  any  other  men, 
how  frequently   the   words  and    declarations  of  persons 
speaking  plainly   and   without  equivocation,  are  miscon- 
ceived, and  misunderstood ;  and   they  can   easily  infer 
from  this  fact,  the  consequences  of  the  species  of  testimony 
which  we  are  called  upon  to  admit. 

.  The  2nd  ground  of  the  motion  is  equally  untenable ; 
at  least  the  cases  relied  upon,  in  support  of  the  motion,  are 
cases  in  the  Courts  of  Admiralty,  and  Prize  Courts,  and 
establish  no  precedent  for  the  admission  of  the  testimony 
here  offered.  In  these  cases,  the  rule  goes  no  further  than 
to  allow  their  reception  as  proof  of  the  concluding  fact  on 
which  the  judgment  of  the  Court  is  pronounced — But, 

1st.     Common   Law  judgments    do   not  'disclose    a 
knowledge  of  any  suth  fact,  ,      ■ 

2nd.  It  is  not  a  like  fact,  which  the  defendant  ciesires  to 
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introduce,  in  this  case,  but  the  general  state  of  thefacts^ 
on  which  the  first  verdict  was  set  aside. 

Now  in  a  Court  of  Admiralty,  or  Prize  Court,  this 
state  of  facts  is  not  received  in  evidence.  In  the  Admi- 
j-alty,  the  decree  is  evidence  of  the  condemnation  of  a  vessel^ 
as  unsecrworthy,  but  not  of  the  state  of  the  facts  from  zvhicfy 
that  unseaworthiness  xvas  inferred*  And  in  a  Prize  Court, 
the  decree  is  evidence  that  the  property  condemned  was 
enemies  property,  but  not  of  the  facts  from  which  that  fact 
was  deduced.  Besides,  in  these  cases,  the  judgments  of 
the  Courts  are  received  as  conclusive  evidence,  admitting' 
of  no  denial,  and  as  final  judgments  of  the  Courts.  But 
the  testimony  proposed,  is  an  opinion  of  the  Court,  not 
giving  a  final  judgment,  but  one  setting  the  case  at  large, 
and  opening  it  for  another  trial.  It  is  unnecessary  to  en- 
large upon  these  cases  to  show  their  want  of  analogy,  and 
they  are  all  on  which  this  ground  rests. 

I  am,  therefore  of  opinion,  the  motion  must  be  refused. 

Justices  Colcock,  Johnson  and  Richardson,  concurred. 

»  • 

King,  for  the  motion. 
Martin,  contra. 

C  a  J  Phillipps'  Evidence  200.    Miles  vs.  O'Hara,  4  Binney  108. 

(b.J  Cohen  vs.  Farewell,  2  P.  Williams  56J.  Miles  vs.  O'Hara, 
4  Binney  ill.  Peake's  Ev.  39,  note,  and  146,  and  the  Appendix  152. 
Swift's  Ev.  114.  Jackson  vs.  Bailey,  2  John.  Rep.  20.  Petton  vs. 
Walter,  1  Str.  162.  It  seems,  if  the  objection  be  made,  the  po&tev. 
must  be  produced.    Beals  vs.  Gurnsey,  8  John.  446. 

(c.J  Peake's  Evidence  152,  in  the  Appendix.  King  vs.  Inhabitants 
of  Eriswell,  3  Term  Rep.  705,  721. 

C d.J  Peake  41. 

C e.J  Phillipps  199,  200.  Green  vs.  Gatewick,  Buller's  Nisi  Prius 
243.  .  R. 


Rebecca  E.  Scott  vs.  Mordecai  Cohen  ct  at. 

In  no  case  where  several  actions  are  brought  against  several  defendants, 
will  the  Court  consolidate ;  fa.  J  nor  is  the  case  of  Dower  an  excep- 
tion to  the  rule,  either  at  Common  Law  or  bv  the  Act  of  Assembly . 
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X  RIED  at  Charleston,  May  Term,  1818,  before  Mi% 
Justice  Johnson. 

The  demandant's  late  husband  was,  in  his  life  time, 
and  during  the  coverture,  seized  of  an  entire  square  of 
land  in  the  City  of  Charleston,  which  was  sold  under  the 
decree  of  the  Court  of  Equity ;  and  the  defendant  became 
the  purchaser  of  one  of  the  lots.  The  demandant  had 
sued  out  separate  summonses  against  ihe  defendant,  and 
six  other  persons,  who  were  the  purchasers  of  the  remain- 
ing lots,  composing  the  square,  to  obtain  a  writ  for  the 
admeasurement  of  her  dower. 

And  a  motion  was  made  in  the  Circuit  Court,  on  the 
part  of  several  defendants,  that  the  several  suits  should 
be  consolidated,  which  was  overruled  by  the  Court.  And 
the  motiou  is  now  renewed  in  the  form  of  an  appeal  from 
that  decision. 

Mr.  Justice  Johnson  delivered  the  opinion  of  the  Court* 
The  questions,  arising  out  of  this  case,  may  be  consid- 
ered in  a  general  view,  with  reference  to  the  consolida- 
tion of  actions  and  the  proceedings  in  dower,  at  Common 
Law.  and  under  the  act  of  the  legislature. 

When  a  party  brings  several  actions,  the  Court  zvill  not 
compel  him  to  consolidate ;  unless  it  be  against  the  same 
defendant,  and  for  a  cause  of  action  of  a  similar  Jiature^ 
in  xvhich  the  issue  is  the  same;  and  in  no  case  xvhere  the 
action  is  against  several  defendants ;  (Tidd's  Practice  554. 
Thomson  vs.  Shepherd,  9  Johnson's  Reports  262.  Smith 
vs.  Crab'o,  2  Strange  1149.  ?»Iynot  vs.  Bridge,  Ibid. 
1178  :)  Not  in  Actions  ex  delicto  ;  because  each  is  sepa- 
rately liable  for  the  wrong  done :  and  not  in  actions  <\% 
contractu;  because,  if  they  ought  to  be  joined,  and  arc 
not,  they  may  plead  it  in  abatement.  It  was  therefore 
incumbent  on  the  defendant  to  have  shown  that  the  pro- 
ceedings in  dower  formod  an  exception  to  the  general  rule  ; 
and  although  it  has  been  ingeniously  attempted,  I  think  it 
h  is  not  hc:n  d?ne,  in  relation  to  the  present  case.     The 
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proceedings  in  dower  possess  all  the  qualities  of  proceed- 
ings in  other  cases,  and  must  be  governed  by  the  same 
rules  in  relation  to  those  who  must  or  must  not  be  parties, 
unless  it  be  governed .  by  rules  peculiar  to  itself,  and  I 
think  none  such  exist,  when  the  thing,  with  which  the 
demandant  is  to  be  endowed,  is  divisible,  and  does  not 
possess  an  entire  unity  of  character.  Now,  if  the  hus- 
band was '  possessed  of  divers  tenements,  of  which  the 
widow  might  be  endowed,  severally,  and  they  were  all  in 
the  possession  of,  or  claimed  by  an  individual,  as  the. 
heir  or  executor,  and  she  were  to  issue  several  summonses 
against  him,  for  each  of  the  tenements,  she  might  be 
compelled  to  consolidate,  for  the  reason  given  in  the  rule. 
But  when  several  persons  are  in  possession  of  several  ten* 
cments,  of  which  she  is  entitled  to  be  endowed,  separate- 
ly, whose  reasons,  for  refusing  to  assign  her  dower,  she  is 
not  bound  to  know,  and  which  may  be  as  multifarious  as 
there  are  persons,  she  may,  according  to  the  rule,  pro- 
ceed against  them  severally,  because  their  wrongs  arc 
several,  and  distinct. 

In  support  of  the  present  motion,  2  Fitz.  Nat.  Brev.  141, 
has  been  cited ;  from  which  it  appears,  that  the  widow 
might  have  one  writ,  for  the  admeasurement  of  dower,  of  all 
the  lands  lying  within  the  jurisdiction  of  the  Court,  from 
whence  it  issued,  although  there  be  several  tenants.  This 
may  be  true,  and  yet  it  does  not  follow  that  she  may  not 
have  separate  writs  against  each  of  the  tenants  of  distinct 
tenements  ;  for  in  trespassby  several,  theplaintiffmay  at  his 
election  sue  them  jointly  or  severally ;  and  it  has  been 
shown  that  they  are  not  to  be  consolidated.  Besides,  if 
they  were  the  tenant's  of  the  heir  at  law,  or  if  he  alone  hath 
deforced  her,  then  it  is  shown  that  the .  remedy  was  alone 
against  him,  although  there  were  several  tenements ;  and 
if  she  had  proceeded  to  issue  several  summonses,  they  would 
have  been  consolidated.  Thus,  I  think,  the  law  stood  be- 
fore the  act  of  assembly  of  1 786  ;  and  it  only  remains  to 
be  enquired,  whether  that  act  has  changed  the  nature  of 
the  proceedings  in  relation  to  the  parties.     P.  L.  408.     1 
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Brev.  270.     It  requires,  that  the  summons  shall  be  direct- 
ed to  the  heir  at  law  of  the  deceased,  "  if  of  full  age,  or  tQ 
his  or  her  guardian,  if  he  or  she  shall  be  an  infant,  and  if 
there  be  no  guardian,  then  to  the  executor  or  administra- 
tor, or  to  any  other  person  or  persons^  who  may  be  in  pos- 
session of  any  of  the  said  lands,  commanding  him,  her  or 
them  to  appear,9'   &c.     It  is  not,  necessary  to   go  into  a 
minute  examination  of  this  act  to  shpw   its  meaning,  as 
relates  to  the  present  question ;  it  is  sufficient  to  say,  that 
it  no  where  expressly  confines  the  demandant  to  a  single 
writ  for  all  the  lands  of  her  deceased  husband ;  it  is  suffi- 
cient to  show,  that  the  reverse  of  that  proposition  must 
necessarily  follow  from  the  claim  before  us$  and  which 
was  relied  on  to  support  it.     I  feel  warranted  in  saying, 
that  there  is  no  case  in  which  the  rights  of  a  person,  not  a 
party  to  the  action,  is  concluded  by  the  judgment  of  the 
Court.     Now  the  act  requires,  that  the  summons  shall,  in 
the  first  place,  be  directed  to  the  heir,  if  he  be  of  age,  and 
if  a  minor,  to  his  guardian ;  and  if  there  be  no  guardian, 
then  to  the  executor  or  administrator,  or  to  any  other  per* 
son  or  persons  who  may  be  in  the  possession  of  any  of  the 
said  lands.  In  the  first  case,  the  heir  is  the  party  entrusted, 
and  in  case  of  minority,  he  is  made  a  party,  through  the 
means  of  his  gardian,  if  he  have  one,   of  through  the  ex- 
ecutor or  administrator ;  and  he  is  concluded  by  the  judg- 
ment of  the  Court,  when  thus  made  a  party.     But  surely 
it  will  not  be  insisted,  that  those  who  hold  lands,   inde- 
pendent  of  the    heir,    and   who  are    not  parties,    arc. 
And  if,  on  the  contrary,  the  heir  was  to  be  concluded  by  a 
judgment  against   a  person  in  the  possession  of  a  distinct 
tenement,  as  to  all  the  lands  of  his  ancestor,  it  would  liter- 
ally be  deciding  on  the  rights  of  parties  without  the  possi- 
bility of  their  being  heard ;  and  yet,  all  this  would  follow, 
if  the  construction   contended   for  were  to  prevail.     The 
only  possibly  objection  to  the  mode  of  proceeding,  adopted 
in  this  case,  is,  the  introduction  of  a  multiplicity  of  actions, 
and  the  consequent  increase  of  expense.     And   yet,  the* 
same  objection  would    apply  to  all  actions,  in  which  a 
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plaintiff  has)  a  right  to  bring  joint  or  several  action* 
against  several,  for  the  same  wrong;  and  these  it  has  been 
shown,  cannot  be  consolidated.  And  the  weight  of  this 
objection  is  in  a  great  drgree  obviated  by  the  considera- 
tion, that  in  this,  as  in  the  cases  above  alluded  to,  the  de- 
fendants, if  sued  jointly,  might  sever  in  their  defence; 
and  in  that  case,  the  costs  would  not  be  greatly  dimin- 
ished. And  on  the  othi  r  hand,  innumerable  inconveniences 
might  result  from  a  diffl  rent  mode  of '  proceeding,  unless 
all  the  defendants  thought  proper  to  join  in  the  defence* 
The  record  would  be  incumbered  with  a  multiplicity  of 
issues,  always  perplexing  to  a  Jury,  and  therefore  to  be 
avoided,  if  possible.  And  to  determine  it  finally,  you 
must  wait  until  all  the  parties  chance  to  be  ready  at  the 
same  moment,  which  would  lead  to  endless  delays.  And 
moreover,  the- usage  and  practice  of  the  Courts,  so  far  as 
1  am  conversant  with  it,  is  in  accordance  with  this  view  of 
the  subject. 

I  am  therefore  of  opinion,  that  the  motion  ought  tobel 
dismissed. 

All  the  Judges  concurred. 

~K.  L.  Simons,  for  the  motion. 
£T.  A.  de  Saussure,  contra. 

C*0  WiLtiAM  Scott  &  Co.  vs.  Thomas  R.  Bbowtt. 

Tried  before  Mr.  Justice  Johnton,  at  Columbia,  October  Term,  1819. 

The*  plaintiff  had  sued  out  two  Summary  Processes  against  the  defend- 
ant, for  money  due  him  on  two  notes  of  hand,  for  different  sums  and 
payable  at  different  times,  and  the  Court  below  entertained  a  motion 
on  the  part  of  the  defendant,  to  consolidate  those  actions,  and  gave  the 
plaintiff  leave  to  declare,  as  the  sums  when  consolidated,  exceeded  the 
Summary  jurisdiction  of  the  Court ;  and  this  was  a  motion  to  reverse 
that  order. 

Mr.  Justice  Johnion  delivered  the  opinion  of  the  Court. 

The  result  of  this  motion  is  wholly  unimportant  to  the  mover,  and  was 
only  intended  to  test  the  principle  and  the  practice  of  the  Court.  The 
consolidation  of  actions  is  to  prevent  a  multiplicity  of  suits,  which  the 
law  so  much  abhors,  and  to  relieve  the  defendant  from  the  unnecessary 
expenses  of  several  actions,  when  the  rights  of  the  parties  mav  be  fully 
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'  tried  in  one,  and  is  so  far  a.  matter  of  discretion,  that  the  Court  mrfp  or 
may  not  order  it,  when  those  objects  are  not  attained.  Cecil  vs.  Brigg-es, 
2  D.  &  E.  639.  1  Tidd,  556.  Impey  K.  B.  131.  If  this  view  of  the 
subject  had  been  taken  by  the  Circuit  Court,  the  motion  in  this  case) 
would  not,  probably,  have  prevailed ;  for  instead  of  answering  the  pur* 
poses  of  consolidation,  it  is  calculated  to  increase  the  cost,  at  least  two 
fold,  there  being  at  least  that  difference  in  the  costs  of  actions  in  the 
summary-  and  general  jurisdiction  ;  but  as  it  has  been  sought  by  the  de- 
fendant, and  cannot  now  better  the  condition  of  the  plaintiff,  as  he  can- 
not get  a  trial  until  the  next  Circuit  Court,  when  the  case  in  its 
present  form  will  stand  for  trial,  it  is  unnecessary  to  reverse  the  order, 
and  the  motion  is  therefore  refused. 

The  principle  on  which  the  case  was  decided  in  the  Court  below, 
was,  that  in  some  cases  a  defendant  would  be  allowed  to  avail  himself 
of  a  defence  in  the  genera]  jurisdiction,  that  he  Would  not,  in  the  sum- 
mary; for  instance,  where  the  titles  to  land  might  come  in  question,  un- 
der one  discount  law.  And  if  a  cause  of  t^hissort  should  occur,  I  should 
think  the  Court  bound  to  order  a  consolidation,  or  if  the  number  of  sum- 
mary processes  was  so  great  as  to  make  the  costs  greater  than  a  single 
action  in  the  general  jurisdiction,  the  same  rule  ought  to  prevail.  I  re- 
member a  case  of  this  character  brought  before  my  brother  Bay,  on  the 
Circuit.  It  was  this — the  defendant  had  given  to  the  plaintiff  sixteen  o* 
seventeen  different  notes  of  hand,  all  within  the  summary  jurisdiction 
of  the  Court,  and  he  sued  out  separate  processes  on  each,  when  one 
action  of  assumpsit  would  have  covered  the  whole  ;  these  cases  were, 
I  think,  with  great  propriety,  ordered  to  be  consolidated. 

Justices  Colcock,  J\Tott,  Ganttznd  Richardson,  concurred. 

Jfott  &  JPCord,  for  the  motion, 
ier-y,  contra. 

And  as  to  the  general  rule,  see  Thompson  vs.  Sheppherd,  9  John. 
262 ;  where  the  Court  said  "  The  motion  for  a  rule  that  these  cause* 
be  consolidated,  must  be  denied.  The  notes  are  of  different  dates,  for 
different  sums,  and  payable  at  different  times ;  and  for  any  thing  thaff 
appears,  different  defences  may  be  set  up  in  the  several  suits.  Tc* 
compel  a  consolidation,  under  such  circumstances,  would  be  going  far- 
ther than  is  the  usual  practice  of  this  Court,  or  the  K.  B.  in  England ; 
CI  Caines*  Rep.  114.  Imp.  K.  B.  Prac.  668.  1  Tidd,  556.)  though  tl>e 
case  of  Cecil  vs.  Brigges  (2  Term  Rep.  639,)  would  seem  to  extend  the 
consolidation  rule  to  all  actions  between  the  same  parties,  and  brought 
at  the  same  time,  where  the  causes  of  action  might  be  comprised  in  the 
same  declaration.  A  liberal  extension  of  this  rule  is  well  calculated  to 
prevent  oppression,  by  an  unnecessary  accumulation  of  costs,  and  we 
should  be  inclined  to  say,  that  where  separate  suits  are  brought  upon 
notes  or  contracts  made  at  the  sometime,  and  which  might  have  been-, 
ututed  in  one  action,  and  -when  the  defence  is  the  same  in  all,  a  consolida 
*ion  rule  ought  to  be  granted."  j^ 
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Francis  La  Borde  vs.  Henry  Ingraham. 

A  person,  wishing1  to  purchase  a  horse,  takes  him  on  trial,  and  he  dieSt 
Held,  only  ordinary  care  can  be  required  of  him. 

J.  HIS  was  an  action,  within  the  summary  jurisdiction    ' 
of  the  Court,  to  recover  eighty  dollars,  the  value  of  a 
horse,  which  the  plaintiff  had  delivered  to  the  defendant, 
and  which  had  not  been  returned. 

The  only  witness  sworn  on  the  trial,  stated,  that  he  was 
present  when  the  parties  entered  into  a  contract,  by  which 
it  was  agreed,  that  the  defendant  should  take  the  horse 
on  trial,  and  if  he  liked  him,  he  was  to  pay  for  him,  the 
sum  demanded.  But  the  horse  was  not  then  delivered ; 
nor  did  it  ever  come  to  the  witness'  own  knowledge, 
that  the  defendant  ever  had  the  possession  of  the  horse. 
But,  upon  a  question  asked  by  the  plaintiff's  counsel,  he 
Said,  that  the  defendant  told  him,  he  had  the  horse ;  and, 
on  being  cross  examined,  he  further  stated,  that  at  the 
same  time,  and  in  the  same  conversation,  the  defendant 
also  said,  that  a  few  days  after  he  got  the  horse,  and  with- 
in the  time  given  him  to  make  trial,  he  went  out  of  town, 
where  both  the  parties  resided,  and  that  the  horse  was 
taken  sick,  near  Ashley  ferry,  and  he  there  left  him 
in  the  care  of  his  servant,  and  upon  his  return,  the  next 
day,  he  found,  on  examination,  that  he  had  died  of  the 
bots.  On  this  evidence,  the  Presiding  Judge  decreed  for 
the  defendant ;  and  a  motion  was  now  made  for  a  new 
trial,  on  the  following  grounds  : 

1st.  Because  it  was  incumbent  on  the  defendant  to 
prove  by  evidence,  o\her  than  his  own  declarations,  that 
the  horse  had  died,  and  of  what  disease. 

2nd.  Because  he-  was  guilty  of  neglect,  in  leaving  the 
horse  in  the  care  of  a  servant  only* 

Mr.  Justice  Johnson  delivered  the  opinion  of  the  Court. 

1st.  It  would  be  useless,  at  this  day,   to  attempt  to 

prove  that  a  party's  .acknowledgment  should  betaken  alto- 
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gether,  and  not  garbled— taking  the  part  which  makes 
against  him,  and  rejecting  that  which  made  in  his  favour. 
If  there  be  any  general  rule  without  exception,  1  think  this 
mav  be  considered  of  that  character.  I  confess.  I  am 
myself  ignorant  that  there  exists  one.  It  must  not,  how- 
ever, be  understood,  that  this  rule  renders  it  necessary^ 
or  that  it  follows  of  course,  that  the  whole  of  the  acknowl- 
edgment must  receive  equal  credit.  On  the  contrary, 
when  they  are  contradictory,  or  their  weight  is  increased, 
or  diminished,  by  circumstances,  probabilities  must  de- 
termine the  degree  of  respect  due  to  them. 

In  this  case,  from  the  very  nature  of  the  contract,  no 
liability  could  attach  to  the  defendant,  until- the  horse  went 
'into  his  possession ;  and  the  only  evidence  to  establish 
that  fact  was  his  own.  acknowledgments  :  and  he,  at  the 
same  time,  rendered  a  reason  that  has  been  deemed  satis- 
factory why  he  was  not  returned  or  paid  for ;  and  if  the 
rule  laid  down,  be  worth  any  thing,  it  was  admissible* 
But  it  is  said,  that  it  ought  to  have  been  rejected,  because 
it  came  out  on  the  cross  examination.  To  this  I  answer, 
that  if  a  party  is  allowed  to  seal  the  mouth  of  the  witness, 
as  soon  as  he  gets  out  an  answer  suited  to  his  case,  it 
would  not  only  subvert  the  rule,  but  raze  the  very  foun- 
dation of  justice. 

Connected  with  this  subject,  it  was  insisted,  in  the 
argument,  that  the  probabilities  were  against  the  truth  of 
the  facts  operating  in  favour  of  the  defendant.  From  the 
best  consideration  I  was,  and  am  still,  able  to  give  them, 
I  think  otherwise.  It  appears  to  me  more  probable,  that 
a  man  of  good  character  would  speak  the  truth,  in  relation 
to  such  a  subject,  than  a  falsehood,  where  the  probabili- 
ties of  its  being  discovered  were  so  great,  as  would  exist, 
if  the  horse  were  still  in  existence. 

2nd.  The  argument,  on  the  second  ground,  assumed 
the  position  that  the  possession  of  the  defendant  fell  within 
that  class  of  bailments,  in  which,  the  slightest  negligence 
makes  the  bailee  chargeable,  and  which  are  usually  deno- 
minated loans  for  use.     A  distinguishing  ingredient  in. 
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this  class  is,  that  it  is  a  possession,  or  bailment  from 
(Which  the  borrower  alone  derives  a  benefit.  That  ingrer 
dient  was  wanting  in  this  case ;  for  although  the  defendant 
had  the  use,  it  was  equally  a  benefit  to  the  plaintiff.  It 
was,  in  effect,  carrying  his  property  to  a  market^  in  which 
he  would  probably  find  a  purchaser,  for  no  other  conside- 
ration than  the  use  of  the  thing  in  transitu  ;  and  bears,  I 
think,  the  strongest  analogy  to  Sir  William  Jones*  fifth 
species  of  bailment,  in  which  nothing  more  than  ordinary 
diligence  is  necessary  to  discharge  the  bailee.  Now,  the 
only  inquiry  is,  whether  the  defendant  was  wanting  in  this 
respect  ? 

By  ordinary  diligence,  I  understand  that  sort  of  care 
Which  a  prudent  man  would  exercise  in  relation  to  his  own 
affairs ;  and  to  fix  on  that  character,  we  must  look  through 
the  community  generally,  selecting  neither  the  most  scru- 
pulously diligent,  nor  the  most  negligent,  and  having 
thus  established  a  standard,  with  a  view  to  the  habits  of 
the  countrv  in  which  we  live,  I  know  of  no  other  means 
of  making  the  application,  than  by  the  self  inquiry,  What 
should  I  have  done  under  similar  circumstances  ?  The 
most  diligent  would  not  perhaps  have  trusted  a  sick  horse 
to  a  servant ;  and,  yet,  I  think,  I  may  safely  affirm,  that, 
among  the  ordinarily  careful,  fifteen  out  of  twenty  would 
have  done  so,  especially,  when  they  were  to  return  in  a 
very  short  period.  And,  if  an  argument  may  be  drawn 
from  probabilities,  the  horse  was,  perhaps,  safer  in  the 
hands  of  the  servant  than  the  defendant's  ;  for  I  think  it 
will  generally  be  found,  that  the  man  is,  usually,  more 
skilled  in  the  diseases  of  horses  than  the  master. 

There  is  however  another  circumstance,  in  this  case, 
which,  I  think,  entitled  to  some  weight.  The  disease  of 
which  the  horse  died  is  one  for  which,  so  far  as  I  am 
informed,  no  adequate  remedy  has  yet  been  discovered  ; 
and,  if  not  certainly  fatal,  is  of  that  desperate  character, 
which  promises  but  little  prospect  from  the  greatest  atten- 
tion. And  it  would  have  furnished  the  plaintiff  a  very 
inadequate  remuneration  to  have  the  defendant  stand  by, 
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and  look  on  the  animal,  without  the  possibility  of  giving 
relief. 

I  am  of  opinion,  the  motion  ought  to  be  dismissed. 

Justices  Colcociy  Chevts  and  Richardson,  concurred. 

Mr.  Justice  Gantty  dissented. 

Lance,  for  the  motion, 
Duniiriy  contra. 


John  Calhoun,  ads.  James  M'Means. 

£kn  motion  to  arrest  judgment,  the  Court  may,  at  discretion,  grant  » 
new  trial,  when  such  grounds  are  shown  as  will  furnish  good  cause  for 
one;  CaO  DUt  ^H  not  >f  they  can  promote  justice  by  refusing. 

The  rule,  "  the  greater  the  truth  the  greater  the  libel,"  not  universal]/ 
admitted  to  be  true. 

That  the  declaration  professed  to  relate  or  transcribe  a  libel,  secundum 
tenarem,  **  in  hec  verba  viz,"  and  neglected  to  follow  the  words  there- 
of, but  made  immaterial  alterations  from  the  libel,  is  no  ground  to  ar- 
rest judgment  :  fb-J  H  *t  can  avail  any  thing,  it  must  be  onamo* 
lion  for  a  new  trial. 

It  is  no  palliation  for  slander,  that  the  plaintiff  has  suffered  no  injury 
by  it :  fc.J  and  it  is  not  the  less  slanderous,  that  the  charge  is  false 

X  HIS  was  an  action  of  slander,  on  the  following  print- 
ed publication  :  u  Whereas  many  insinuations  have  been 
advanced,  and  promulgated,  much  to  my  injury,  by  indi- 
viduals, in  asserting  that  I  was  sent  to  gaoly  for  having 
a  correspondence  with  the  enemy  off  the  bar.  If  these 
persons  who  made  these  assertions  are  friends  to  our 
country,  I  now  challenge  them  to  come  forward,  and  sub- 
stantiate any  one  charge  against  me,  and  which  has  been 
the  cause  of  so  much  injury  to  myself  and  family.  I  will 
now  state  to  the  public  the  cause  of  my  imprisonment* 
In  the  first  week  of  the  prtsent  sitting  of  the  Court,  I  was 
informed  by  the  son  of  Mr.  John  H.  Mitchell,  that  there 
was  a  complaint  lodged  in  his  father's  office  against  me, 
and  that  he  wished  I  would  call  at  the  office;  I  did  so, 
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with  a  friend,  and  was  informed,  by  Mr.  Mitchell,  that 
it  was  on  a  charge  of  that  notorious  character  James 
M' Means,  (whom  the  officers  and  crew  of  Gun-boat  No. 
157,  when  wrecked  on  the  bar,  may  well  remember,  by 
his  conduct  to  them,  in  their  distress.)  It  appeared  that 
M' Means  made  affidavit  to  Justice  Mitchell,  that  I  had 
cocked  a  gun  at  him,  which  is  as  false  as  God  is  true ; 
therefore  I  was  compelled  to  give  security  for  my  ap- 
pearance at  the  next  court. 

u  Mr.  Mitchell  informed  me,  that  he  believed  the  Grand 
Jury  was  dismissed,  and  it  should  stand  over  to  the  next 
Court.  Under  this  impression,  I  left  town ;  and  to  my 
astonishment,  when  I  returned  to  the  city,  was  informed 
that  the  Grand  Jury  had  found  a  bill  against  me,  and  that 
the  Peth  Jury  had  found  me  guilty.  I  then  went  to  Mr. 
Mitchell's  Office,  and  enquired  respecting  my  bail  bond 
and  papers  concerning  my  prosecution,  when  I  was  in- 
formed by  his  son,  that  they  had  been  delivered  to  M' 
Means,  to  convey  them  to  Court.  I  shall  not  know  how  to 
rely  on  the  word  of  Mr.  Mitchell  at  a  future  period.  By 
the  above,  my  fellow  citizens,  you  will  find,  I  had  not  a 
chance  of  justice,  or  an  opportunity  to  vindicate  myself.  I 
was  brought  to  the  bar  to  receive  my  sentence,  without  a 
trial  by  my  peers,  on  account  of  my  absence,  and  not  re- 
ceiving any  information  of  the  time  when  the  suit  would 
come  on.  The  highest  fine  of  the  Court  was  inflicted  on 
myself,  who  had  neither  offended  the  laws  of  God,  my 
countnynor  man.  But  there  my  misfortune  did  not  end, 
for  on  the  second  morning  of  my  imprisonment,  when  on 
my  return  from  the  pump,  in  the  yard,  I  was  seized  upon 
by  a  ferocious  dog,  which  has  maimed  me,  and  caused  me 
to  be  a  cripple.1' 

The  cause  was  tried  before  Mr.  Justice  Johnson,  Spring 
Term,  1818,  in  Charleston,  when  a  verdict  was  found  for 
the  plaintiff. 

This  was  a  morion  in  arrest  of  judgment,  on  the  follow- 
ing grounds : 
•    1st.  That  the  words  in  the  alleged  libel,  were  none  of- 
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them  actionable  ;  nor  was  any  particular  damage  declared 
or  proved. 

2nd.  That  evidence  was  allowed  to  prove  the  charge  in 
the  libel  to  be  a  charge  of  perjury*  when  the  declaration 
contained  no  colloquium  or  averment,  showing  the  false 
swearing,  alleged  to  have  been  perjury. 

3d.  Because  the  declaration  professed  to  relate,  or 
transcribe  the  libel,  thus  "  in  the  following  words,  viz." 
Whereby  an  extreme  accuracy  in  setting  it  forth,  was  as- 
sumed by  the  plaintiff,  and  the  said  declaration,  never- 
theless contained  many  material  alterations  from  the  libel 
adduced  in  evidence,  which  it  professed  to  describe. 

4th.  Because  the  libel,  if  any,  consisted  in  charging  the 
plaintiff  with  having  made  a  false  affidavit,  in  certain  enu- 
merated words,  which  words  were  not  in  the  affidavit; 
therefore,  as  if  the  defendant  had  spoken  truly,  the  plain- 
tiff could  not  have  been  indicted  for  perjury,  he  suffered 
no  damage,  and  has  no  action  rightfully. 

Mr.  Justice  Nott  delivered  the  opinion  o£  the  Court. 

There  is  nothing  more  correct,  than  that  a  plaintiff,  in  an 
action  of  slander,  as  well  as  in  every  other,  must  set  forth 
a  good  cause  of  action  in  his  declaration.  Where  words 
are  not  of  themselves  actionable,  and  no  special  damage  is 
laid,  they  must  be  shown  to  be  so,  by  proper  averments,  ot 
by  setting  out  the  colloquium*  Thus,  to  say  of  a  person, 
that  he  has  sworn  falsely,  is  not  actionable,  unless  it  be 
avcred  that  the  oath  was  taken  in  the  course  of  some  ju- 
dicial proceeding ;  or  unless  it  is  made  apparent  by  the 
colloquium.  The  libel,  in  this  case,  states  that  the  plaintiff 
made  an  affidavit  before  Justice  Mitchell,  and  that  it  was 
false.  That  in  consequence  of  that  affidavit,  the  defend- 
ant was  bound  over  to  Court,  and  was  indicted,  tried  and 
Convicted.  It  appears,  then,  on  the  face  of  the  declaration, 
to  have  been  taken  before  a  Justice  of  the  Peace,  in  the* 
Course  of  a  judicial  proceeding,  and  was  the  foundation  of  s 
subsequent  prosecution,  in  a  Court  of  Justice.  I  cannot, 
therefore,  view  it  in  any  other  light  than  as  a  direct  charge 
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of  perjury.     No  other  colloquium  or  averment,  than  what 
the  declaration  contains,  was  necessary  to  show  that  fact. 

The  question  made,  in  the  second  ground,  is,  in*  princi- 
ple, embraced  in  the  first,  and  decided  by  it.  The  third 
ground  cannot  be  sustained,  on  a  motion  in  arrest  of  judg- 
ment. If  it  could  have  availed  the  defendant,  in  any  way, 
it  must  have  been  on  amotion  for  a  new  trial,  and  I  am  not 
prepared  to  say,  that  such  a  motion  ought  to  have  p*e» 
vailed.;  for  defendant's  counsel  admitted  the  libel,  and  (lis-* 
pensed  with  the  attendance  of  the  witness  to  prove  the 
printed  publication,  and  no  objection  was  made  to  the  manu- 
script, in  which  there  appears  to  be  an  immaterial  variance •, 
until  the  testimony  had  closed,  and  the  argument  com- 
menced. But  it  certainly  cannot  be  supported,  as  a  ground 
i  tv  arrest  of  judgment.  I  will,  not  say  the  Court  ought 
never  to  grant  a  new  trial,  on  a  motion  in  arrest  of  judg- 
ment, when  a  ground  is  taken  whiph  only  furnishes  good 
cause  for  a  new  trial ;  but  it  can  only  be  considered  as  a 
matter  of  discretion,  with  the  Court,  where  otherwise, 
justice  must  be  sacrificed  to  form,  and  can  never  be 
claimed  as  a  matter  of  right,  by  the  party.  In  this  case, 
the  defendant  does  not  appear  to  have  such  a  claim  on  the 
discretion  of  the  Court.  For,  although;  where  a  party 
professes  to  set  out  a  writing,  secundum  tenorem,  he  must 
do  it  literally,  yet,  it  is  a  technical  rule  of  law,  to  which 
the  Court  may  oppose  a  technical  rule  of  practice,  to  pro- 
xiiote  the  ends  of  justice.  The  libel  given  in  evidence  was 
substantially  the  same  as  that  set  forth  in  the  declaration. 
No  injustice  then  has  been  done  to  the  defendant.  He 
cannot  complain  of  surprise,  for  he  made  no  objection  to 
the  testimony. 

The  substance  of  the  fourth,  and  last  ground,  is,  that 
because  the  charge  is  false,  it  cannot  be  slanderous. 

It  has  sometimes  been  said  u  the  greater  the  truth,  the 
greater  the  libel."  But  I  never  understood  that  to  be  an 
universally  received  opinion.  And  much  less,  have  I  ever 
supposed,  that  the  falsehood  of  a  libel  rendered   itharm- 
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less.     And  it  is  no  palliative  of  the  offence,  that  the  plain-* 
tiff  has  suffered  no  injury  by  the  slander. 

The  motion,  therefore,  must  be  refused.* 

All  the  judges  concurred. 

* 

y.  P,  White,  for  the  motion. 
Bennett^  contra. 

(a.  J  Philip*  vs.  Fowler,  2  Comyn's  Rep.  525.  King-  vs.  Gough,  £ 
Doug1.  797.  Starkie  on  Slander,  637.  But  see  Retpubiica  vs.  Lacaze, 
2  Dall.  121. 

(b.J  See  Starkie  on  Slander,  315,  316.  Kennedy  vs.  Lowry,  1  Bin- 
«ey  Rep.  395,  and  note. 

(c.J  Starkie  on  Slander,  17. 

*  It  may  not  be  uninteresting  to  the  profession,  to  publish  the  follow 
tag  case,  taken  from  MS.  Rep.  of  Judge  *Yb«. 

*  Milox  vs.  Bttrxsidks  ef  at. 

THIS  was  an  action  of  slander,  brought  by  the  plaintiff,  who  waa  m 
Major  in  the  militia,  against  several  defendants,  subordinate  officers  in 
the  same  battalion. 

The  slander  was  contained  in  a  written  instrument  addressed  to  the 
Colonel  of  the  regiment,  and  subscribed  by  the  defendants,  charging* 
the  plaintiff  with  several  crimes,  and  praying  for  a  €ourt  of  Enquiry,  to 
enquire  into  the  truth  of  the  allegations,  &c. 

The  defendants  plead  in  bar  to  the  action,  (in  substance)  that  the 
words  were  uttered  by  them  in  the  course  of  a  regular  proceeding- 
against  the  plaintiff,  as  a  superior  officer,  for  ungentlemanly  conduct  ; 
and  contended,  that  if  the  plaintiff  had  any  remedy,  it  was  before  a. 
military  tribunal,  but  that  the  matter  was  not  cognizable  in  this  Court.' 

The  plaintiff  replied,  and  issue  was  joined  to  the  country. 

Mr.  Justice  Trezevant,  who  tried  the  cause,  without  attending  to  the 
issue,  took  up  the  matter  upon  the  plea  in  bar,  and  thinking  it  a  suffi- 
cient justification,  ordered  a  non-suit.  Application  was  now  made  to 
the  Constitutional  Court  to  set  aside  the  non-suite 

The  Court  (Columbia,  November,  1803,)  decided,  that,  by  the  art?* 
cles  of  war,  a  Court  of  Enquiry  could  only  be  called  by  the  party  accused, 
and  not  by  the  accusers  ;  that  the  proceedings,  therefore,  before  the 
court  of  enquiry,  were  irregular.  But,  that,  if  their  proceedings  had 
been  regular,  yet,  if  the  charges  were  false  and  malicious,  they  should 
not  shelter  themselves  under  a  plea,  that  it  was  a  matter  altogether  of 
Military  cognizance,  but  that  they  were  liable  to  answer  for  it  in  dam*. 
gev  before  a  civil  tribunal.    Motion  granted. — fa.  J 
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*  present,  Justices  Grimke,  Wades,  Trezevant,  Johns**  and  Brevara\ 

2hmlap>  for  the  motion. 
Farrow,  contra. 

("al J  Sea  Sutton  vs.  Johnstone,  1  Term  Reports  49$.  &. 


Jeremiah  Burrows,  ads*  Ambrose. Reeves* 

The  Master  of  a  vessel  is  only  bound  to  use  ordinary  diligence  in  taking 
care  of  the  boats  belonging  to,  and  in  use  on  boar. I,  his  vessel  : 

And  a  seaman  of  the  vessel  is  a  competent  witness  to  prove  ordinary 
diligence. 

JL'RIED  at  Charleston,  May  Term,  1816,  The  plain- 
tiff was  master,  and  the  defendant  owner,  of  a  vessel 
called  the  Young  Sea  Horse ;  and  this  was  an  action  to 
recover  certain  freight,  which  had  been  received  by  the 
defendant  to  the  use  of  the  plaintiff,  and  for  which,  it  was 
admitted,  he  was  liable.  To  this  demand  however  he  set 
up  a  discount,  one  item  of  which  was  the  value  of  a  boat 
belonging  to  the  vessel,  which  had  been  delivered  with 
her  to  the  plaintiff,  and  which,  it  was  admitted,  had  been 
lost. 

On  the  part  of  the  plaintiff,  it  was  alleged,  that  he  was 
not  answerable ;  as  it  had  been  lost  without  his  fault. 
And  to  prove  it,  one  of  the  seamen  was  called,  who  was 
on  board  at  the  time.  The  competency  of  this  witness 
was  objected  to,  on  the  part  of  the  plaintiff,  on  the  ground, 
that  the  seaman,  as  well  as  the  master,  was  liable  for  all 
losses  which  happened  on  board.  The  objection  was  over- 
ruled ;  and  the  witness  stated  that  the  boat  was  stolen  from 
the  vessel,  at  night,  while  in  the  harbour  of  New  York, 
although  it  had  been  well  fastened  and  secured. 

On  this  evidence,  the  Presiding  Judge  decreed  for  the 
plaintiff,  it  being  a  case  within  the  summary  jurisdiction 
of  the  Court,  disallowing  the  defendant's  discount  as  to 
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the  boat ;  and  a  motion  was  made  to  reverse  that  decree, 
on  the  following  grounds  : 

1st.  Because  the  seaman  (the  witness,)  was  incompe- 
tent, bv  reason  of  interest. 

2nd.  Because  the  master  was  liable  for  the  value  of  the 
boat,  at  all  events. 

Mr.  Justice  Johnson  delivered  the  opinion  of  the  Court. 

It  is  not  necessary,  in  this  case,  to  enter  into  a  minute 
examination  as  to  the  nature  of  the  interest  which  ren- 
ders  a  witness  incompetent;  for  it  will  be  found,  admit* 
ting  the  position  assumed  in  the  ground,  that  at  most  the 

witness,  if  at   all  liable  to  the   defendant,  stood  in   the 

> 

•same  situation  as  to  the  plaintiff,  by  whom  he  was  called  ; 
and,  not  being  a  party  to  the  suit,  he  was  competent. 
(Phillipps  37.)  And  if  liable  to  the  plaintiff,  it  must  arise 
out  of  his  own  individual  negligence,  in  relation  to  the 
boat,  which  was  not  the  subject  in  issue  between  these 
parties,  and  he  was  therefore  admissible. 

The  second  ground  is  hot  distinctly  comprehended, 
unless  it  is  intended  to  have  relation  to  that  species  of  lia- 
bility which  arises  out  of  an  act  of  barratry,  which  can 
never  exist,  except  when  the  act  is  done  in  violation  of 
good  faith ;  and  it  is  not  pretended  that  the  evidence  in 
this  case  warrants  such  a  conclusion.  The  plaintiff's  pos- 
session cannot  be  otherwise  regarded  than  as  a  species  of 
bailment  within  the  class  denominated  locatio  conductio  rei9 
in  which  ordinary  diligence  only  is  required  of  the  bailee, 
(Jones  on  Bailment  85.)  And  the  evidence  shows  that  the 
greatest  care  and  diligence  were  exercised. 

I  am  therefore  of  opinion,  the  motion  ought  to  be  dis- 
missed. 

Justices  Colcocky  Cheves  and  Richardson^  concurred. 

Dunkin,  for  the  motion. 
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Francis  Roberts  vs.  Jacob  D.  Stagg. 

"ITiis  Court  will  not  hear  a  motion  to  reverse  an  order  for  a  new  trial, 
made  by  the  Judge  of  the  City  Court,  on  an  appeal  to  him  from  the 
verdict  of  the  Jury  ;  nor  to  reverse  any  interlocutory  order  of  that 
Court,  until  the  final  determination  of  the  cause. 

The  verdict  of  a  Jury  is  conclusive  only  on  facts  which  are  either  doubt- 
ful in  themselves,  or,  in  their  application  to  the  case. 

The  delivery  over  of  a  note,  held  by  defendant,  to  the  plaintiff,  fur- 
nishes a  conclusive  presumption  of  the  payment  of  it,  unless  the 
manner  of  its  coming  into  his  possession  be  otherwise  account- 
.  ed  for. 

A  HE  plaintiff  brought  an  action  in  the  inferior  City 
Court,  against  the  defendant,  to  which  he  set  up,  by  way 
of  discount,  the  amount  of  a  promissory  note,  made  by 
the  plaintiff  to  himself.  It  appeared  from  the  evidence, 
that  the  note  had  been  cancelled  and  delivered  up  to  the 
plaintiff,  and  the  only  evidence  to  support  it  was  an  entry 
in  the  books  of  the  defendant,  proved  by  his  clerk  debiting 
the  amount  of  the  note  to  the  plaintiff,  and  crediting  him 
with  sundry  payments ;  but  after  deducting  them,  a  bal- 
ance appeared  due  to  the  defendant,  a  sum,  including  831 
interest  on  the  note,  exceeding  the  plaintiff's  present  de- 
mand by  5520  16  cts.  The  note,  it  appeared,  had  not 
been  4uty  paid  when  it  became  due,  and  one  witness 
stated,  that  it  was  usual  to  deliver  them  up,  especially 
when  a  balance  was  only  due,  and  to  rely  solely  on  the 
Bool?  entry.  On  this  evidence  the  Jury  found  for  the 
defendant,  the  above  sum  of  $  20  1 6  cts.  and  the  Recorder, 
pn  an  application  for  that  purpose,  ordered  a  new  trial. 
A  motion  was  made  in  the  Circuit  Court  to  reverse  that 
order,  which  the  Presiding  Judge  refused,  and  an  appeal 
was  brought  up  to  this  Court  to  reverse  that  decision,  on 
the  ground,  that  the  matters  in  dispute  were  wholly  ques- 
tions of  fact,  and  therefore  the  decision  of  the  Jury  was 
conclusive. 

Mr.  Justice  Johnson  delivered  the  opinion  of  the  Court. 


*30  Charleston,  1810, 

The  position,  assumed  by  the  ground  of  the  motion,  i* 
certainly  correct,  as  a  general  rule,  yet  its  indiscrimi- 
nate application  would  be  productive  of  incalculable  mis~ 
chiefs.  Jurors  like  other  men  possess  their  passions  and 
prejudices,  and  if  a  party's  rights  were  to  be  concluded 
by  the  indulgence  of  them,  law  would  furnish  but  a  slight 
protection  to  our  lives,  reputation  and  property ;  for  we 
often  see  a  whole  community  convulsed  with  those  pas- 
sions, in  opposition  to  the  strict  rule  of  right.  Such  -an 
application  of  the  rule  never  was  contemplated,  and  I 
take  its  true  meaning  to  be,  that  the  verdict  of  a  Jury  is 
conclusive  only  on  facts  which  are  either  doubtful  in  them- 
selves  or  in  their  application  to  the  case.  On  the  applica- 
tion of  it  to  this  case,  I  think  it  will  be  found,  that  the 
verdict  of  the  Jury  is  in  direct  opposition  to  the  facts. 
The,  defendant's-demand  was  originally  a  book  debt,  which 
had  been  closed  by  the  promissory  note,  and  although  it 
was  a  security  of  the  same  class  and  rank,  and  did  not 
extinguish  the  book  debt,  yet  its  delivery  over  to  the 
plaintiff  furnishes  a  conclusive  presumption  of  the  pay- 
ment of  it,  unless  the  manner  of  its  coming  into  his  posses- 
sion could  be  otherwise  accounted  for.  But  admitting 
that  the  delivery  of  the  note  to  the  plaintiff,  did  not  prove 
per  sc  an  extinguishment  of  the  debt,  yet  his  liability  on 
that  contract  certainly  ceased,  and  the  defendant  must  have 
resortfd  to  his  account  for  the  goods,  and  this  was  not 
offered  in  evidence  on  the  trial ;  and  admitting  also,  that 
the  proof  offered  was  evidence  of  the  book  debt,  and  that 
it  was  admissible  under  the  notice,  yet,  if  the  plaintiff  W99 
not  liable  on  the  note,  he  was  not  chargeable  with  the 
interest,  which  would  have  left  a  balance  in  his  favour :  So 
that,  in  any  view  of  the  subject,  the  verdict  of  the  Jury- 
was  directly  opposed  to  the  evidence.  But  on  another 
ground,  I  am  clearly  of  opinion,  that  the  Court  below 
ought  not  to  have  entertained  the  motion.  The  order  of 
the  City  Court  directing  a  new  trial,  vacated  the  verdict 
of  the  Jury,  so  that  the  cause  is  still  depending  in  that 
Court.    Now,  if  everv  interlocutorv  order  of  that  Court 
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t?e  made  the  subject  of  appeal  to  the  Circuit  Court,  it 
Would  lead  to  an  endless  source  of  litigation,  and  the 
jurisdiction  of  that  Court  would  become  indeed  a  dead 
letter.  No  cause  originating  there  ought  therefore  to  find 
its  way  to  the  Circuit  Court,  until  the  final  determination 
was  had ;  and  I  believe,  I  have  the  authority  of  my  breth- 
ren to  say,  that  it  is  their  unanimous  opinion.  This 
ground,  although  not  made  in  the  argument  of  the  case, 
is  one  on  which  the  Court  feel  justified  in  expressing  an 
opinion  as  a  protection  to  itself,  and  as  indispensably  neces- 
sary to  the  speedy  administration  of  justice ;  and  it  is  con- 
ceived, that  no  possible  injury,  delay  or  inconvenience 
can  result  from  it,  as  after  the  final  determination  of  the 
cause,  in  that  Court,  all  its  errors  may  be  reviewed  and 
corrected* 

Justices  Colcock,  Chevesr  Gantt  and  Richardson,  con- 
curred. 

Hunt,  for  the  motion,  ' 
y.  B*  White ,  contra.  * 


Frederick  Elsworth,  et  ux.  vs.  Ann  Mary  Buck- 

MYER. 

Where  words  in  a  will  are  susceptible  of  reference  to  two  objects,  viz. 
a  freehold  in  the  lands,  or  rents  which  had  previously  accrued,  parol 
evidence  may  be  admitted  to  show  to  which  they  apply. — fa.  J 

JL  HIS  was  an  action  of  trespass,  to  try  title,  to  a  lot  of 
land  in  Charleston,  devised  to  the  plaintiff,  Mary  Eliza- 
beth Elaworth,  by  her  father,  John  Buckmyer,  deceased'* 
This  was  a  second  trial.  The  case  was  first  tried  in  Janu- 
ary, 1817,  when  a  verdict  was  found  for  the  defendant. 
That  verdict  was  set  aside,  and  a  new  trial  granted  by 
this  Court,  in  January,  1818,  on  the  ground,  that  under 
the  proper  legal  construction  of  the  will,  the  plaintiff  was 
entitled  to  recover.     The  case  was  again  tried  at  Charles- 
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ton,  in  May  Term,  1818,  before  Mr.  Justice  Johnson,* 
On  this  trial,  the  defendant  (testator's  widow)  introduce^ 
parol  evidence,  which  proved  that  the  rents  due  to  testa- 
tor, at  his  death,  were  very  inconsiderable,  not  exceeding 
about  eighty  dollars.  That  he  was  considerably  indebted  ; 
that  some  of  the  negroes  bequeathed  to  the  defendant  for 
her  life,  had  been  sold,  for  the  payment  of  the  debts  of  the 
testator,  wbich  had  not  yet  been  fully  paid  ;  and  that  the 
income  of  the  property  bequeathed  to  her  would  be  very 
inadequate  to  her  comfortable  support.  The  introduc- 
tory  clause  of  the  will  was  in  the  following  words  :  u  I  do 
hereby  will  and  request,  that  my  funeral  charges  may  be 
first  settled,  and  all  my  just  debts  be  paid,  and  do  give  and 
bequeath  my  worldly  property  in  the  following  manner." 

The  Jury  again  found  for  the  defendant,  and  this  was 
a  motion,  by  the  plaintiff,  for  a  new  trial,  on  the  grounds : 

1st.  That  parol  evidence  of  the  circumstances,  and  pro- 
perty, of  the  family,  at  the  death  of  the  testator,  was  inad- 
missible, and  incompetent,  to  change  the  construction  of 
the  will. 

2nd.  That  if  such  testimony  Was-  admissible  and  com- 
petent, in  this  case  it  was  in  favour  of  the  plaintiff,  inso- 
much as  it  showed  subject  matter  on  which  the  first  clause 
of  the  will  coukl  operate. 

3d.  That  the  prefatory  clause  did  not  constitute  the  de- 
fendant, afs  executor  of  the  testator,  (as  the  defendant1* 
counsel  had  argued)  a  trustee  for  the  payment  of  the 
debts  of  the  testator,  or  impose  any  other  duties,  or  con- 
fer any  other  powers  than  the  laws  had  already  imposed 
and  conferred. 

4th.  That  the  decision  of  the  Constitutional  Court,  oitf 
the  legal  construction  of  the  will,  m  favour  of  the  plaintiff, 
wasr  conclusive,  and  left  nothing  to  the  Jury,  out  the  as- 
sessment of  damages. 

The  counsel  for  the  defendant  in  opposition  to  this  mo* 
tion,  argued : 

1st.  That  the  testimony  was  admissible  to  show,  that 
words,  which  were  susceptible  of  reference  to  two  objects* 
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V\2.  a  freehold  in  the  land,  or  rents  which  had  previously 
deemed,  applied  to  the  former,  and  not  to  the  latter.  That 
it  was  a  case  of  latent  ambiguity* 

2nd.  That  if  admissible,  it  was  material,  as  it  showed 
that  the  will  would  be  in  effect,  in  this  particular 4  void,  un* 
less  the  defendant  took  an  estate  in  the  land. 

3rd.  That  the  prefatory  clause  charged  the  land  with  the 
payment  of  the  testators  debts^  and  that  until  they  were  all 
paid,  the  plaintiff  could  not  maintain  this  action.  That  the 
stat.  Geo.  2d,  (P.  L.  250.2  Brev.  1.)  subjected  lands  to  the 
payment  of  debts,  and  put  them  on  a  footing  with  personal 
estate.  That  they  were  made  liable  under  an  execution 
against  the  executor,  as  executor,  even,  though  he  had 
aot  pleaded  plene  administravit*  That  it  would  be  an 
absurdity,  that  they  should  be  thus  liable  through  the 
executor,  and  that  he  should  have  no  power  of  disposal 
over  them,  and  consequently,  that,  while  thus  indis- 
putably liable,  they  could  only  be  made  thus  liable 
under  judgment  and  execution,  with  the  charges  and 
sacrifice  necessarily  consequent  thereon  ;  and  that  the 
controul  of  the  executor  was  proved  by  the  act  of  assem- 
bly, (P.  L.  423.  1  Brev.  327,)  which  enacts,  that 
\vhere  lands  are  directed  by  will  to  be  sold,  and  no  person 
is  named  to  sell,  the  executor  shall  sell*— And 

4th.  He  did  not  deny,  that  the  former  decision  settled 
the  construction  of  this  will,  except  so  far  as  it  was  varied 
by  the  parol  evidence  introduced  on  the  last  trial. 

Mr.  Justice  Cheves  delivered  the  opinion  of  the  Court. 

I  think  the  parol  evidence  was  admissible.  The  most 
common,  and  perhaps  the  most  clear  cases,  in  which  pa- 
rol testimony  is  admitted,  are,  where  the  question  turns 
upon  the  person  of  the  devisee,  or  the  property  devised* 
Thus,  if  a  man  devise  all  iiis  lands  and  tenements,  parol 
eyidence  will  be  admissible,  to  show  that  he  had  no  free- 
hold estates,  and  leases  for  years  will  pass ;  for  otherwise, 
the  will  would  be  void.     Knotsford  vs.  Gardiner,  2  Atk. 

450.     Here  the  testimony   was  admissible  to   show  that 

55 
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there  were  no  rents  or  income,  or  what  might  be  the  sam*? 
in  effect,  very  little  then  due,  on  which  these  words  could 
attach,  -and  therefore,  that  the  will  would  be  void,  in  this* 
particular,  if  these  words  did  not  embrace  an  estate  in*  the 
land  itself* 

But  though  this  testimony  was  admissible,  I  do  not  think 
it  was  calculated  to  change  the  construction  the  Court 
had  before  put  upon  the  will.     It  operated  both  ways,  and 
perhaps,   with  nearly  equal  force*     The  Court   had  de- 
cided that  the  words  must,  on  the  face  of  die  will,  be  con- 
sidered as  referable  to  some  rents,  and  income,  which  had 
before  accrued ;  and  this  testimony  did  afford  proof  of  a* 
subject  on  which  these   words  might  operate,  and  (con- 
sidering the  subsequent  provision  of  the  widow,  the  man- 
ner and  expression  of  that  provision,  which  seems  to  con- 
template a  case  which  had  not  before  been  considered  by 
the  testator,  viz.  u  I  now  give  and  bequeath  unto  my  loving 
and  lawful  wife,  in  manner  and  form   following,  that  is  to 
say,'9  &c)  perhaps  there  was  enough  to  exhaust  their  ope*- 
ration.     But,  on  the  other  hand,  the  foundation  of  the  con- 
struction, which  the   Court  put  upon  the  will,  was  in  a 
great  measure,  the  want  of  any  provision  for  the  children 
during  the  life  of  the  mother.      Now  the  testimony  was 
*   calculated  to  show  (an  equivalent  argument  on-  /the  other 
side)  a  want  of  a  comfortable  subsistence,  and  prevision. 
for  the  wife.      Thus,  balanced,    there  remained,   as  a 
preponderating  circumstance,  the  fact,  that  the  right  of 
the  widow  to  dower  was  not  affected  by  the  will,   and  left 
to  her  the  provision  of  the  Comtnon  Law.     Besides,,  if  the 
debts  have  swept  away  a  considerable  portion  of  the  provi- 
sion of  the  widow  under  the  will,  the  circumstance  pro- 
bably did  not  come  into  the  contemplation. of  the  testator,, 
and  therefore  can  afford  no  index  to  his  intention ;  for, 
apparently,  apprehending  no  such  deficiency  in  his  estate^ 
he  gives  a  valuable  portion  of  it,  considering  the  amount  of 
the  estate,  to  his  wife's  sister,  viz.  a  negro  girl,  absolutely. 
3d.    Admitting  that  the  prefatory  words  of  the  wil* 
charged  the  real  estate  with  the  payment  of  the  debts,  that 
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Charge  only  made  the  lands  liable  in  the  hands  of  the  devi- 
see, and  in  equity ;    and   such  charge  left  the  personal 
estate,  not  specifically  bequeathed,  primarily  liable*     Such 
/clauses  in  a  will,  too,  in  this  state,  do  not  effect   so  much 
as  the  general  law  by  which  real  estate  is   made  liable  ta- 
ttle payment  of  debts.      TJie  argument,  that  the  liability 
of  the  real  estate  to  the  payment  of  the  debts,   and  to  the 
satisfaction  of  a  judgment  obtained   against  the  personal 
representative,  ought  to   make  it  subject  to  his  disposal, 
in  such  manner  as  to  make   it  beneficially  applicable,  and 
not  necessarily  subject,  to  a  forced  sale,  was  very  ingenious. 
I  am  not  prepared  to  say  what  may  be  all  the  consequences 
following  from  such  an  anomaly  as  it  appears  to  pre- 
sent ;  but  merely  what   I   believe,  has  always  hitherto 
been  supposed,  that  it  gives  no  power  to  the  executor 
either  to  hold,  or  to  dispose  of  the  real  estate.     This  law> 
-with  all  its  consequences,  I  believe,  equally  applies  to  an 
administrator ;  and  it  would  shock  our  legal  notions  very 
,  much  to  suppose  that  an  administrator  has  any  concern 
-with  the' real  estate.     A  Court  of  Equity,  perhaps  affords 
the  remedy,  both  of  the  executor  and  the  heir,  or  devisee. 
The  act  of  assembly,  which  authorises  a  sale  by  the  execu-' 
tor,  where  a  sale  is  directed  of  real  estate,  and  no  person 
named  to  make  the  sale,   would   seem  to  show  that  his 
general  powers  give  him  no  controul  over  it,  but  that  he 
-was  deemed  a  fit  agent,  under  the  special  power  which 
it  conveys. 

4th.  On  the  last  ground  of  the  motion,  it  is  enough  to 
observe,  that  the  decision  of  this  Court,  on  the  point  de- 
cided, would  be  so  far  conclusive,  that  the  court  would  not 
allow  it  to  be  again  agitated,  unless  it  supposed  new  light 
could  be  thrown  upon  it ;  but  the  judgment  of  the  Court, 
not  being  a  final  judgment  in  the  case,  but  only  an  opinion 
on  a  point  of  law,  the  case  was  still  open  on  any  new  case, 
varying  the  question,  and  the  effect  of  the  parol  evidence, 
as  perhaps  forming  a  new  case,  was  properly  a  point  for 
consideration. 

But,  as  I  think,  it  made  no  alteration  in  the  construction, 
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which,  it  had  been  determined,  the  will  should  receive  oit 
its  face,  I  think  there  ought  to  be  a  new  trial. 

Justices  Colcock,  Notty  Gantt  and  Jofinson^  concurred. 

Pepoon,  for  the  motion. 
K.  L.  Simons^  contra. 

("a. J  2  Roberts  on  Wills,  29,  in  note,  also   1  yol.  ch.  4.»  And  Ox 
Cttden  vs.  Chichester,  4  Dow's  P.  Rep.  93.  R 


Deas  ads.  Darby. 

A  Tailor's  shop  book  of  entries  is  not  competent  evidence  to  prove  a 
verbal  order  of  the  defendant,  to  let  his  ward  have  clothes. — fa-J 

TRIED  at  Charleston,  May  Term,  1819.  The  plain* 
tiff  who  was  a  tailor,  had  debited  the  defendant  with 
clothes,  made  for,  and  delivered  by,  his  directions,  to  his, 
ward,  Richard  Gough  ;  and  the  plaintiff,  alone,  was  call- 
ed to  prove  the  entries  in  his  shop  book.  The  counsel 
for  the  defendant  objected  to  his  competency,  to  prove 
the  verbal  order  of  the  defendant  for  the  clothes  ;  but  the 
objection  was  overruled,  and  a  verdict  was  found  for  the 
plaintiff,  for  the  amount  of  his  demand  ;  and  now  a  new 
trial  was  moved  for,  on  the  ground  of  the  incompetency 
of  this  evidence. 

Mr.  Justice  Johnson  delivered  the  opinion  of  the  Court, 
On  the  trial  of  this  cause,  in  the  Court  below,  I  was  of 
opinion,  that  a  debt  thus  created,  and  charged,  was  such 
a  subject  of  book  entries,  as  the  plaintiff  might  prove  him- 
self, and  that  the  evidence  went  to  prove  no  more  than 
the  truth  of  the  entries  themselves,  which,  in  its  effects, 
gives  the  party  no  more  security  than  is  found  in  the 
uprightness  of  the  party's  conscience.  But  on  the  argu- 
ment of  the  case  here,  and  from  the  views  taken  by  my 
brethren,  I  concur  in  the  opinion,  that  a  debt  thus  created 


January  Term.  437 

Is  not  such  a  subject  of  book  entries,  as  the  plaintiff  was 
competent  to  prove  himself. 

The  liability  of  a  defendant  to  pay  an  open  account  of  a 
merchant,  or  shop  keeper,  does  not  arise  merely  on  ac- 
count of  the  charge  against  him,  but  in  consequence  of  the 
delivery  of  the  goods  to  him,  or  to  his  servant,  or  agent, 
for  his  use ;  or,  in  other  words,  it  is  in  respect  to  the 
consideration  which  he  has  received  :  So  that  book  entries 
prove  no  more  than  the  delivery  of  the  articles  charged. 
Now,  if  from  these  it  appears  that  the  articles  were  deliv- 
ered to  another,  and  for  anothers  use,  the  liability  ceases, 
unless  he  be  liable  in  respect  to  some  other  special  con- 
tract ;  and  if  a  merchant  or  shop  keeper  were  allowed  to 
make  every  contract  the  subject  of  book  entry,  and  them- 
selves to  prove  it,  the  community  would  indeed  be  at 
their  mercy;  for,  although,  as  a  class,  they  are  entitled 
to  the  highest  respect  and  consideration,  yet,  like  every 
other,  there  may  exist  among  them  those,  whose  con- 
sciences would  not  secure  justice  to  the  community.  I 
do  not  however  think,  as  appears  to  be  insisted  in  the 
argument,  that  the  case,  as  it  now  appears,  is  within  the 
Statute  of  Frauds,  as  an  undertaking  for  the  debt  of  anoth- 
er; for  if  the  facts  sworn  to  be  true,  the  credit  was  ori- 
ginally given  to  the  defendant ;  and,  although,  in  the 
absence  of  any  other  undertaking,  the  ward  of  the  defend- 
ant was  liable,  on  account  of  the  delivery,  yet,  a  prece- 
ding undertaking  would  certainly  not  come  within  the 
statute. 

On  the  subject  of  the  liability  of  the  defendant,  on  the 
ground  that  these  were  necessaries  furnished  the  ward, 
it  is  sufficient  to  remark,  that  there  was  no  proof;  for, 
although  the  articles  might  be  of  that  description,  which 
he  would  necessarily  have  occasion  to  use,  it  does  not 
follow,  that  they  might  not  have  been  superfluous  and 
beyond  his  means. 

I  arm  of  opinion,  that  the  motion  ought  to  be  granted. 
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Justices  Colcock,   Cheves^  Gantt  and  Richardson,  cofi 
purred. 

K.  L.  SimcnSy  for  the  motion. 
Hunt,  contra. 

Ca.J  Vide  Ante  131,  Lynch  ads.  Petrie,  and  Pritchard  vs.  M'Owen, 
in  note.  And  Thomas  vs.  Administrator  Best,  ante  186.  M'Caul  vs. 
Lckamp,  2  Wheaton's  Rep.  117.  R. 


fcxecutrix  of  Thomas  Price  vs.  William  P.  Younc 

*         * 

* 

Where  the  maker  of  a  Promissory  Note  dies,  the  holder  is  not,  thereby, 
excused  from  making1  use  of  due  diligence  to  receive  payment  of  his 
representatives ;  and  he  ought,  at  least,  to  search  the  proper  offices 
of  the  district,  to  ascertain  who  are  the  representatives;  and  if  it  do 
not  appear  there,  then  a  demand  at  the  accustomed  dwelling1  of  the 
maker  (before  his  death)  is  necessary  and  sufficient. 

And  notice  of  non-payment  should  be  given  the  indorser,  within,  a  rea- 
sonable time. 

JL  HIS  was  an  action  against  the  defendant,  as  indorser 
of  a  Promissory  Note,  given  by  Lewis.  Bryer  to  Thomas 
Price,  deceased,  payable  26th  October,  1816;  The  hand 
writing  of  the  indorser  was  admitted.  The  plaintiff  called 
a  witness,  who  testified,  that  Price,  the  payee,  died  in 
June,  1816,  and  Bryer,  the  maker,  in  September  fol- 
lowing. That  the  witness,  as  agent  of  the  plaintiff,  early 
in  November  following,  demanded  payment  of  the  de- 
fendant, who  told  him  the  note  had  been  paid*  There 
was,  also,  some  evidence,  that  the  maker  was  insolvent. 
The  plaintiff  resided  on  James'  island,  a  few  miles  from 
Charleston,  and  the  defendant  in  Charleston.  The  case 
was  tried  before  Mr.  Justice  jfohnso?7,  at  Charleston,  in 
May  Term,  1818,  and  a  verdict  found  for  the  plaintiff. 
This  was  a  motion  for  a  new  trial,  on  the  grounds  : 

lsU  That  there  was  no  proof  of  a  demand  of  payment, 


r 


January  Term.  43 y 

of  the  representatives  of  the  drawer,  nor  of  any  circum- 
stance which  would  dispense  with  a  demand.^ 

2nd.  That  the  notice,  to  the  endorser,  was  not  in  time. 

Mr.  Justice  Cheves  delivered  the  opinion  of  the  Court. 

It  was  contended,  that  the  death  of  the  maker,  having 
been  proven,  the  fact  dispensed  with  proof  of  a  demand, 
unless  it  had  been  proven  by  the  defendant,  that  the  ma- 
ker had  a  legal  representative  :  That  to  require  proof  of 
the  plaintiff,  that  there  was  not  a  representative,  was  to 
require  him  to  prove  a  negative  :  That  it  would,  at  least, 
oblige  him  to  search,  and  to  draw  testimony  from  the 
proper  offices  of  every  district  in  the  state,  and  that, 
therefore,  the  onus  proband^  on  this  point,  lay  on  the 
defendant.  But  it  was  correctly  replied,  that  such  proof 
was  not  required,  but  that  the  law  required  proof  of  some 
efforts  to  make  this  demand.  Thus,  if  the  proper  offices 
of  the  district,  in  which  the  maker  lived,  had  been  search- 
ed, and  it  did  not  appear  from  them  that  he  had  a  legal 
representative,  then  a  demand ,  made  at  the  accustomed 
dwelling  of  the  maker,  when  alive,  would  have  been  suffi- 
cient, and  was  necessary ;  or  proof  that  he  was  a  transient 
person,  or  the  like,  might  have  been  sufficient ;  but  no 
such  proof  was  given.  This  ground,  I  think,  therefore,, 
is  sustained. 

2nd.  It  was  necessary,  also,  that  notice  of  the  failure 
of  payment,  by  the  maker,  or  his  representatives,  should 
have  been  given  to  the  endorser,  within  reasonable  time  : 
and  that  reasonable  time  the  law  .has  fixed  to  be  as  soon 
as  shall  be  conveniently  practicable.  The  note  was  due 
the  26th  October,  and  notice  was  not  given  till  early  in 
November.  Proof  of  notice,  in  general,  ought  to  be 
more  definite  than  this,  and  to  fix  with  precision  the  day 
when  it  was  given.  But  it  is  enough  to  say,  that  in  this 
case,  considering  how  near  to  each  other  the  parties  resi- 
ded, it  was  too  late.  If  the  proof  of  insolvency  had  been 
much  more  satisfactory,,  it  would  not  have  dispensed  with 
notice,  1  Selwyn  353, 
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On  both  grounds,  therefore,  I  am  of  opinion,  a  fae^ 
trial  ought  to  be  granted. 

Justices  Colcock  and  Richardson,  concurred. 
Axson,  for  the  motion. 
H*  A.  de  Saussure,  contra. 


Robert  Wilson  vs.  Jacob  Willimak.' 

The  payee  of  a  promissory  note  can  commence  an  action  against  the 

maker  on  the  third  day  of  grace. 

JL  RIED  before  Mr.  Justice  Grimke*     Assumpsit  on  a 
Promissory  Note.     Plea  non-assumpsit* 

Mr.  Justice  Richardson  delivered  the  opinion  of  the 
Court. 

This  case  requires  us  to  consider — whether  the  payee 
of  a  Promissory  Note  can  commence  an  action  at  law 
against  the  maker  of  the  Note,  on  the  third  day  of  grace  ? 

The  question  involves  no  important  right  or  rule  of  pro- 
perty ;  but  one  of  practice  in  regard  to  the  time  of  suing 
out  writs  upon  this  species  of  contracts.  The  point  is 
unsettled ;  and  some  rule  upon  the  subject  is  called  for,  to 
be  deduced  from  principles  of  law,  and  the  analogy  of 
adjudged  cases. 

At  Common  Law,  the  rule  sanctioned  by  a  practice  of 
indefinite  antiquity  is,  that  the  debtor  had  no  more  than 
the  day  upon  which  he  had  contracted  to  pay,  to  fulfil  his 
engagement.  In  default  of  payment  on  that  day,  he  be- 
came liable  to  be  sued  upon  the  next  day,  (See  1  Rol. 
Rep.  184.  Cabell  vs.  Vanghnn,  1  Saund.  2S8.  Leftly  vs. 
Mills,  4  Term  Rep.  173.  2  Blackstone,  142.)  To  this 
rule  there  is  an  exception,  in  favour  of  the  makers,  endors- 
ers and  accepters  of  Promissory  Notes  and  Bills  of  Ex- 
change, by  reason  of  invariable  commercial  usage.  This 
usage,  now  perfectly  incorporated  with,  and  to  be  regard- 
ed as  a  part  of,  the  Common  Law,  allows  to  this  particu- 
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l.ar  class  of  debtors,  three  days  called  days  of  grace  ; 
during  which  time,  the  debtor,  upon  Note  or  Bill,  may 
discharge  it  without  dishonor  ;  the  short  delay  not  being 
considered  a  breach  of  contract.  Thus,  though  the  Com* 
mon  Law  gave  the  entire  day;  only,  of  payment,  yet,' 
Softened  by  the  commercial  usage,  it  now  evidendy  per- 
mits the  days  of  grave:  And  we  come  to  enquire,  whe- 
ther the  true  construction  of  the  days  of  grace,  allows  to 
the  debtor  the  xvkofe  of  the  last  day  of  grace,  (as  it  cer- 
tainly does  the  first  and  second?)  before  he  can  be  sued. 
Here  we  must  look  to  certain  established  practices,  intro- 
duced  by  the  usage^  and  the  analogy  of  cases  adjudged 
Under  that  usage*  Still  we  are  not  to  lo&se  sight  of  the 
Common  Law,  which,  while  it  tolerates  modifications  and 
changes  in  itself,  in  favour  of  long  usage,  ftt  requires  its 
principles  to  be  borne  in  mind  in  order  to  correct  or 
explain,  to  enlarge  or  limit,  such  changes  and  modifica- 
tions. Upon  this  consideration  of  the  pervading  principles 
of  the  Common  Law,  I  have  but  to  observe,  that  unless 
the  days  of  grace  clearly  allow  to  the  debtor  the  Whole  of 
the  third  day  of  grace,  it  will  follow,  that  he  may  be  sued 
on  that  day*  Because  the  principle  I  have  noticed,  gives 
him  but  so  much  time  as  the  usage  absolutely  requires ; 
and  if  the  usage  be  questionable  in  any  one  of  its  allow- 
ances, the  Common  Law  rule  is  instandy  reinstated  and 
must  prevail. 

We  return  then  to  the  practices  under  the  usage.  It 
gives  the  two  first  days  of  grace  generally  without  moles- 
tation* On  the  third,  it  requires,  that  the  demand  of 
payment  should  be  made ;  (Chitty  203-4.  Jackson  vs. 
Richards,  2  Caines'  Rep.  343.  Lenox  vs.  Roberts,  2 
Wheat.  Rep.  377.  Johnson  vs.  Haight  et  aL  13  Johnson's 
Rep.  471.)  On  the  third  fay  after  demand  and  refusal, 
notice  of  the  dishonor  may  be  given  to  endorsers,  (Corp 
vs.  M'Comb,  1  John.  Ca.  329.  %  2  Wh-.-at.  373.  Widgery 
vs.  Munroc  et  aL  6  Mass.  R.  449.)  I  deem  the  authorities 
npon  these  points  unquestionable,  at  this  day.    Nov-  do  not 
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these  practices  show,  that,  on  the  third  day,  the  usage  itself 
supposes  the  mnker  of  a  Note  as  a  defaulting  debtor? 
Why  the  protest  ?  Why  the  notice  to  those  concerned, 
unless  the  dishonor  be  complete?  There  is,  at  least, 
reason  thus  to  conclude,  and  that  is  enough*  To  me  it 
appears,  that  the  instant  after  protest,  (and  Chitty  says 
224;  it  should  be  made,  if  possible,  in  time  to  be  sent 
by  post  on  the  third  day  of  grace,)  and  notice  sent  out  for 
the  endorser,  the  usage  has  done  its  office :  Ii  has  pro* 
claimed  the  dishonor  of  the  party,  and  induced  an  actual 
expense  by  protest.  Yet,  it  allows  the  debtor  still  to  pay, 
and  save  his  honor,  if  he  will  do  so,  on  the  third  day* 
But  the  precise  time  of  exercising  this  restoring  privilege 
is  somewhat  uncertain.  The  Banks  require  it  to  be  done 
by  2  o'clock,  P.  M.  and  they  are  respectable  authorities. 
Presentment,  says  Chitty  218,  must  be  at  seasonable 
hours,  (13  Johnson's  Rep.  471.)  If  the  thi rd  day  fall  on 
Sunday  or  a  great  Holiday,  protest  must  be  made  on  the 
second  day,  i  Lord  Ray.  743.  Bayley  34.  Admit  that 
the  debtor  has  the  third  day  entire  to  pay,  notwithstand- 
ing demand  and  refusal,  protest  and  notice  sent  off,  have 
all  preceded  the  moment  of  actual  payment;  still  dis- 
honor has  attached,  removeable,  it  is  true,  by  an  after 
act :  But  if  not  removed  by  payment  on  the  third  day% 
when  does  it  take  date  ?  I  look  at  the  protest  and  notice^ 
and  find  them  dated  on  the  third  day  of  grace.  Under 
these  established  proceedings,  required,  or  allowed  by 
virtue  of  the  usage  itself,  it  appears,  that  the  debtor  may 
or  may  not  be  indulged  on  the  third  day  ;  the  Note  being 
actually  dishonored  nisi,  there  is  room  for  the  usual, 
legal  coercion  by  writ.  Possibly  the  holder  may  issue  it 
at  the  hazard  of  paying  the  costs,  should  the  note  or  bill 
be  paid  on  the  third  day,  though  after  writ  issued.  Upon 
this  I  give  no  opinion.  The  costs  of  protest  are,  I  believet 
paid  by  the  maker  even  though  he  discharge  the  note,  on 
the  third  day  after  protest. 

Let  us  now  see  if  we  can  obtain  aid  from  the  analogy  of 
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adjudged  cases,  the  expression  of  Judges,  or  the  opinions 
of  respectable  writers.     Chitty  224,  says,  u  the  general 
rule  is,  that  the  party  bound  has  to  the  last  moment  of  the 
day  to  pay  it  in  ;  but  it  is  otherwise  with  respect  to  foreign 
bills,  for  as  the  protest  for  non-payment  should  be  made 
on  the  last  day  of  grace,  so  as  to  be  sent,  if  possible,  by 
the  post,  on  that  day,  it  follows,  that  the  holder  may 
insist  on  -payment  on  demand,  or  at  least,    before  the 
hours  of  business  are  expired,"  and  he  quotes  2  D.  & 
East  61,  and  Smith's  Reports,  A.  D.  1801,  p.  358.    This 
is  explicit,  and  the  American  editor  subjoins  in  a  note, 
the  decision,  or  possibly  the  dictum  of  Chief  Justice  Par* 
sons,  that  the  maker  may  be  sued  on  the  third  day  of 
gace,  after  demand  and  refusal.     In  3rd.  Campbell  193, 
Lord   Kenyon  says,   the    dishonor  is  on  the  third  day 
after  demand.     Mr.  Justice  Ashurst  says,  in  Colkett  vs. 
Freeman,  2  Term  Rep.  61,  u  It  is  true,  that  if  the  pfiy^r 
of  a  bill  discharge  it  before  5  o'clock  on  the  day  it  becomes 
due,  that  will  be  a  sufficient  payment  in  law  to  prevent 
protest,"  (why  5  o'clock  ?)  It  is  presumed  this  is  the  cus- 
tom of  London :    And  Buller  in  the  same  case  says,  **  that 
•tfhere  the  question  was,  what  laches  of  the  holder  would 
discharge  the  indorser,  there  the  former  might  wait  the 
whole  of  the  day  on  which  the  bill  became  due."     In  4 
Term  Rep.  170,  the  Court  differed  upon  the  question 
whether  a  bill  should  be  protested  on  the  day  it  became 
due,  or  the  acceptor  had   the  whole  of  that  day  to  dis- 
charge it.     It  would*  $eem  to  follow,  that  it  being  now 
settled  that  as  protest,  in  such  case,  must  be  on  the  third 
<lay,  that  the  acceptor  has  not  the  whole  of  the  third  day 
to  discharge  it.     From  the  analogy  then  of  these  cases, 
which,  it  is  admitted,  do  not  absolutely  decide  the  point, 
the  expressions  of  Judges  and  the  doctrines  found  in  the 
most  authoritative  writers,  it  appears  to  me,  that  the  ma- 
ker of  a  note  may  be  sued  upon  the  third  day  of  grace,  and 
the  motion  is  therefore  dismissed. 
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Justices  Cqlcock  apd  Gantt,  concurred. 

•  » 

Ghroes  and  Johnson,  dissented. 

Lance,  for  the  motiop. 
Grimiej  contra. 


John  Cheney,  Sheriff,  ads*  Richard  Lubbocx,  Trustee. 

AH  marriage  settlements,  whether  made  before  or  after  marriage,  must 

be  recorded  in  the  Secretary  of  State's  office. 
Marriage  Settlements  made  since  1785,  must  be  recorded  within  three 

months  tram  their  execution. 

XRIED   before  Mr.   Justice    Grjmiey    April  Term, 

Mr.  Justice  Colcock  delivered  the  opinion  of  the  Court. 

This  was  an  action  of  trover  against  the  Sheriff  of  Beau- 
fort district,  for  the  recovery  of  the  value  of  certain  ne- 
groes sold  by  him  as  the  property  of  Barnaby  Branford^ 
who  had  made  a  marriage  settlement  on  his  wife,  previously 
to  marriage.  The  settlement  was  produced  and  proved. 
It  conveyed  to  the  plaintiff,  as  trustee,  forty  negroes  in 
trust,  first,  to  the  use  of  the  grantor  himself  during  life  ; 
secondly,  to  the  use  of  the  intended  wife,  if  she  should  sur- 
vive him,  and  over  to  the  issue  of  the  marriage.  It  settled, 
also,  to  the  same  uses,  every  thing  belonging  to  the  in* 
tended  wife.  It  then  appeared  by  the  testimony  of  Win* 
Smith,  that  the  negroes,  for  which  this  suit  was  brought^ 
were  part  of  those  contained  in  the  settlement.  That 
Branford  had  died  before  the  suit ;  that  he  had  fortv  or 
forty-one  negroes  at  the  time  of  the  settlement.  Upon 
.  seeing  the  list  of  those  contain*  d  in  the  deed,  he  did  not 
recollect  any  other.  The  young  lady  at  the  time  of  mar- 
riage had  six  negroes,  and  expected  s6mething  from  the 
grandmother. 
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The  defence  was  then  entered  into. 

The  first  ground  was,  that  the  deed  of  marriage  settle* 
merit  was  null  and  void  as  to  creditors,  since  it  had  not 
been  recorded  agreeably  to  the  acts  of -the  legislature. 
The  settlement  was  dated  14th  April,  1812,  and  recorded 
in  July,  1813. 

2nd.  That  it  was  a  fraud  at  the  Common  Law,  as  was 
manifest  from  the  inequality  of  the  settlement  made ;  forty- 
one  negroes  by  him,  and  only  six  by  her ;  and  from  his 
being  largely  indebted  at  the  time,  and  becoming  more  so 
immediately  afterwards,  wherefore, 

3dly.  The  sheriff  was  justified  under  sundry  executions 
lodged  in  his  office  against  the  said  B.  Branford,  and  not 
liable  to  this  action. 

On  the  'first  ground,  the  settlement  was  relied  on  as 
evidence.  To  establish  the  second,  the  fact  of  the  deeds 
not  having  been  recorded  as  the  law  directs,  was  insibu  d 
pa,  which  showed  that  it  was  secret  and  concealed,  and 
there fore  a  fraudulent  transaction ;  the  circumstance  of 
Bradford's  having  conveyed  forty  out  of  forty-one  or  forty- 
.five  negroes,  when  the  young  lady  had  but  six  or  seven  ; 
•the  records  of  the  court,  by  which  it  appeared  that  he  was 
largely  indebted  at  the  time  on  contracts,  some  of  which 
were  due  before,  and  others  after  marriage,  to  the  amount 
of  at  least  five  or  six  thousand  dollars,  and  that  suits  were 
•pending  on  most  of  his  debts.  The  inventory*  of  the 
estate  was  also  given  in  evidence;  it  had  been  returned  to 
the  ordinary  by  the  administratrix,  Mrs.  Branford,  for 
.whose  benefit  this  action  was  commenced.  In  it  there 
were  ten  negroes  named,  which  were  also  in  the  marriage 
settlement,  and  this  circumstance  was  relied  on  to  show, 
that  she  did  not  consider  the  settlement  as  valid.    - 

JLewis  Harder  and  J.  Roberts,  then  proved  that  Bran- 
ford's  negroes  had  been  repeatedly   sold   by   the  former 
.'Sheriff  of  Beaufort  district,  without  any  objection;  and 
that  Branford  himself  and  his  wife,  the  real  plaintiff, 
had  both  offered  their  negroes  for  sale  in  families. 
.  It  was  also  proven,  that  when  these  negroes  were  levied 
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on,  Branford  had  no  other  property,  than  such  as  was  cm* 
braced  in  the  settlement,  and  that  the  plaintiff  never  exer- 
cised any  authority  or  control  over  them. 

To  rebut  this,  Wm.  Smith,  was  again  called,  who  said, 
that  at  the  time  of  this  settlement,  Branford  had  a  real 
estate  of  some  value. 

To  this  defendant's  counsel  objected. ;  contending  that 
some  other  evidence,  than  the  parol  declarations  of  the 
witness,  should   be  adduced,  to  show  a  title  in  Branford. 

The  Presiding  Judge  overruled  the  objection. 

Smith  then  said,  that  Branford's  real  property  was 
worth,  at  the  time  of  his  marriage,  about  six  thousand 
dollars. 

The  Presiding  Judge,  stated  to  the  Jury,  that  if  the 
deed  was  such  a  one  as  the  law  required  to  be  recorded,  it 
had  been  recorded  in  time.  He  also  stated,  that  marriage 
was  considered  as  one  of  the  most  valuable  considerations, 
which   could  enter  into  a  contract;  that  it  was  of  such 

■ 

validity,  when  there  was  a  reciprocity,  that  it  could  not  be 
impeached  at  law ;  that  the  reciprocity,  in  this  case, appeared 
in  a  strong  light :  1st.  There  was  the  marriage.  2nd. 
There  was  the  use  of  her  property  given  up  to  him.  3d. 
There  was  also  the  use  of  his  own  property  given  also  to 
him  during  his  life.  He  observed  that  the  life  estate 
might  be  sold  b)T  the  sheriff,  but  no  more  ;  and  concluded 
by  directing  the  Jury,  if  they  thought  the  deed  not  fraud- 
ulent, to  find  for  the  plaintiff  8  2400,  which  was  proven 
to  be  the  value  of  the  negroes  sued  i\jr* 

There  was  a  verdict  for  the  plaintiff. 

A  motion  was  now  made  for  a  new  trial,  on  seven  dif- 
ferent grounds  ;  but  from  the  view  which  a  majority  of 
the  Court  took  of  the  case,'  it  will  be  unnecessary  to 
state  any  othrr  than  the  third,  which  was,  u  that  the  deed 
not  having  been  recorded,  in  the  Secretary's  Office,  within 
three  months  after  the  execution  thereof,  was,  in  respect 
to  creditors,  fraudulent,  and  the  estate  intended  to  be  se- 
cured, was  subject,  and  liable,  to  the  payment  of  Bran- 
ford's  debts,  by  the  provisions  of  the  act  of  assembly." 
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Mr.  Justice  Colcock  delivered  the  opinion  of  the  Court. 

On  the  part  of  the  plaintiff,  it  was  conte nded  : 

1st.  That  the  deed,  having  been  made  before  marriage, 
need  not  be  recorded  at  all;  that  the  act  of  1785,  relates 
Only  to  marriage  settlements,  made  after  marriage. 

2d.  That  if  the  act  of  1785,  does  require  this  deed  to  be 
recorded,  it  is  inoperative,  because  there  is  no  sanction  or 
penalty  imposed  for  not  recording  such  deeds- — And 

3dly.  That  the  proviso  of  the  act  of  1792,  contains  a 
clear  exception  of  all  settlements  made  before  marriage, 
and  is,  so  far,  in  accordance  with,  and  illustrative  of,  the 
objects  of  the  act  of  1 785. 

The  Act  of  1785,  2  Brev.  Dig.  45.  P.  L.  357 ,  in  its 
preamble  declares,  that  u  the  practice  prevailing  in  this 
state,  of  keeping  marriage  contracts  and  deedsinthe  hands 
of  those  interested  therein,  hath  often  times  been  injuri- 
ous to  creditors  and  others,  who  have  been  induced  to 
credit  and  trust  such  persons,  under  a  presumption  of 
their  being  possessed  of  an  estate,  subject  and  liable  to 
the  payment  of  their  just  debts."  II  then  enacts,  that  all 
and  every  marriage  contract,  deed  or  settlement,  then 
actually  existing,  shall  be  recorded  in  the  secretary's 
office  of  this  state  ;  giving  to  persons  without  the  limits  of 
the  state,  twelve  months  to  record  them,  u  and  all  that 
shall  hereafter  be  entered  into  for  securing  any  part  of  the 
estate,  real  or  personal,  in  this  state,  of  any  person  or 
persons  whomsoever,  shall,  within  three  months  after  the 
execution  thereof,  be  duly  proved,  and  in  like  manner  to 
be  recorded."  Then  follows  an  exception  arid  the  sanc- 
tion or  penalty. 

In  jhe  year  1792,  an  act  was  passed,  (2  Brev.  Dig.  46, 
1  .Faust  209,)  in  the  preamble  of  which,  it  is  said,  that  the 
Act  of  1785,  "hath  been  found  to  be  deficient  and  inade- 
quate to  remedy  the  mischiefs  thereby  necessary  to  be 
provided  against,  inasmuch  as  the  .sanction  or  penal  clause 
of  the  said  act  is  judicially  clcemcd  and  declared  not  to 
extend  to,  and  comprehend,  such  marriage  deeds,  settle- 
ments or  contracts  as  were  actually  existing  at  and  beforo 
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the  tithe  of  the  passing  of  the  said  act ;"  and  then  it  if 
enacted,  that  ail  such  deeds,  &c.  as  then  existed  (that 
is  in  the  year  1785  shall  be  recorded,  within  eighteen 
mouths,  or  be  considered  as  fraudulent  and  null  and  void 
with  respect  to  and  against  creditors,  and  bona  fide  pur- 
chasers and  mortgaget  s  :  And  the  second  clause  enacts, 
u  that  all  marriage  contracts,  deeds  and  settlements,  to  b* 
made  after  the  first  ot  June  next,  shall  therein  describe! 
specify  and  particularize  the  estate  intendtd  to  be  con- 
veyed, or  shall  have  a  schedule  thereunto  annexed  con- 
taining  a  description  of  the  property  intended  to  be  con- 
veyed, which  shall  be  signed,  executed  and  delivered  by 
the  parties  to  the  deed,  and  subscribed  by  the  same  wit- 
nesses, and  shall  be  recorded  therewith,1'  and  in  default 
of  such  schedule  and  recording  thereof,  as  aforesaid,  the 
said  marriage  contracts,,  deeds  and  settlements,  are 
declared  to  be  fraudulent,  and  so  forth.  Then  follows  the 
proviso  "that  where  any  marriage  settlement  shall  be 
made  previous  to  marriage,  nothing  herein  contained  shall 
be  construed  to  extend  to  make  the  property  settled  there* 
by  liable  in  default  of  a  schedule,  or  not  being  duly 
recorded,  td  the  payment  of  any  debts  contracted  by  any 
husband  previous  to  such  marriage;  but  only  to  such 
debts  and  contracts  as  shall  have  been  incurred  and  mmd^ 
by  the  said  husband  subsequent  to  the  marriage  taking 
place."  The  deed  in  this  case  was  made  in  1812,  since 
the  last  Act  on  this  subject.  In  every  enacted  clause 
which  speaks  of  those  deeds,  which  should  be  made  after 
the  year  1785,  the  word  all  is  used.  The  preamble  of 
the  Act  of  1785,  speaks  in  general  terms,  u  marriage  con- 
tracts," and  the  first  enacting  clause  says,  all  and  every 
marriage  settlement  now  existing :  nor  is  there  any  thing 
.  to  be  found  in  any  of  the  enacting  clauses  of  either  act, 
which  points  to  a  distinction  between  set  dements  made 
before^  and  those  made  after  marriage*  All,  then,  are 
comprehended  in  the  enacting  clauses. 

But  it  is  said  that  the  proviso  of  1792,  expressly  excepts 
those  which  are  made   before  marriage.     Before- 1  show 
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th<£  application  of  this  proviso,  I  remark,  that  there 'is  noth- 
ing in  the  act  of  1792,  which  relates  to  the  time  within, 
which,  or  to  the  place  where,  a  deed  to  be  thereafter  made, 
shall  be  recorded  ;  and  the  act  of  recording  is,  only  inci- 
dentally mentioned,  when  it  says,  uthe  schedule  shall  be 
recorded  therewith."  We  must  look  to  the  act  of  1785, 
then,  for  the  time  when,  and  the  place  where,  this  deed  is 
to  be  recorded,  and  that  says  it  shall  be*  recorded,  in  the 
Secretary's  office,  and  within  three  months  after  the  exe- 
cution. *  And  again,  that  there  is  no  provision  of  the  act 
of  1792,  which  can  relate  to  this  deed,  except  thsft  which  . 
requires  that  the  property  should  be  described  in  a.  sche- 
dule annexed.  The  property  intended  to  be  conveyed  by 
this  deed  is  specified,  and  therefore  a  schedule  is  rendered 
Unnecessary. 

I  proceed  to  show  tb  what  the  proviso  relates  :  Its  lan- 
guage is,  "  that  where  any  marriage  settlement  shall  be 
made  previous  to  marriage,  nothing  herein  contained"  (that 
is,  nothing  contained  in  the  act  of  1 792,)  shall  be  construed 
to  extend  to  make  the  property  settled  liable  in  default 
(of  what  ?)  of  that  which  is  required  in  the  clause  immedi- 
ately preceding  a  schedule  and  the  recording  thereof,  but 
in  the  words  of  the  proviso  itself,  "  of  a  schedule  or  not 
-being  duly  recorded,"  which  latter  words,  it  is  said,  re- 
late to  the  settlement  and  not  to  the  schedule.  In  the 
first  place  it  is  clear  that  the  proviso  must  be  connected  by  f 
the  words  u  nothing  herein  contained"  to  something  which 
is  to  be  found  in  the  act  of  1792,  and  cannot  apply  to  any 
thing  which  is  to  be  found  in  the  act  of  1785.  Now  it  is 
the  act  of  1785,  as  has  been  shown,  that  requires  the  deed 
to  be  recorded  in  the  Secretary's  office,  and  within  three 
months  from  its  execution,  and  not  the  act  of  1 792.  Con 
fine  the  words  "  or  not  being  duly  recorded^'  to  something 
contained  in  the  act  of  1792,  and  they  obviously  relate  to 
,  the  schedule  which  is  required  in  the  preceding  clause. 
This  is  rendered  the  more  obvious,  when  it  is  recollected 
that  the  preceding  clause  with  great  exa<  tness,  not  only 

*  requires  a  schedule,  but  also  that  the  schedule  be  recorded. 

57 
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By  this  construction,  the  manifest  design  and  object  of  the 
acts  would  be  carried  into  execution.  All  marriage  settle- 
ments are  to  be  recorded ;  but  those  which  are  made  be- 
fore marriage  by  the  proviso  of  the  act  of  1792,  need  not 
have  a  schedule,  or  if  they  have  one,  it  is  not  necessary 
that  it  should  be  recorded,  so  far  as  relates  to  debts  con* 
tracted  before  marriage ;  but  not  as  to  those  contracted 
after*  For  a  schedule  would  be  of  no  importance  to  those 
to  whom  debts  are  due  when  the  settlement  is  made, 
though  it  may  be  to  those  who  may  be  disponed  to  give  a 
credit. after.  The  distinction  made  between  debts  due 
before,  and  those  due  after  settlements  made,,  shows  that 
the  exception  is  limited  in  its  operation,  and  therefore 
shows  a  necessity  for  recording  the  deed;  and  so  far  goe& 
to  destroy  the  argument  of  plaintiff's  counsel—that  it  must 
be  recorded  to  save  the  property  from  debts  contracted  af- 
ter marriage.  It  is  not  necessary,  nor  do  I  undertake  to 
determine  the  full  extent  and  meaning  of  this  proviso* 
By  some  it  is  contended,  it  is  designed  in  the  latter  dis- 
tinction to  prevent  the  property  of  the  wife  from  being- 
liable  to  debts  contracted  by  the  husband  previous  to  mar- 
riage. Be  that  as  it  may,  I  believe  it  was  never  before 
contended,  that  it  rendered  it  unnecessary  to  record  such 
settlements  as  were  made  before  marriage.  It  would  per- 
haps be  a  sufficient  reply  to  the  third  objection,  u  that  the 
penalty  does  not  attach  to  the  not  recording  this  deed,*9 
to  say,  that  the  judicial  decision  referred  to,  in  the  act  of 
1792,  goes  no  further  than  to  say  that  it  does  not  attach  to 
the  not  recording  deeds,  which  existed  at  the  time  of  the 
passing  the  first  act  (1785,)  which  would  imply  that  it 
does  not  attach  to  cases  where  the  deeds  have  been  made 
since  that  time.  But  it  is  not  difficult  to  show  that  the 
sanction  or  penal  clause  does  extend  to,  and  embrace  all 
deeds  made  since.  I  remark  in  the  first  place,  that  the 
act  of  1785,  containing  but  one  enacting  clause,  has  been 
improperly  divided  into  two,  in  the  printing  of  Judge 
Brevard^s  Digest. 
We  are,  then,  according  to  the  rule  of  construction,  to 
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give  a  meaning  to  the  act  if  possible.  It  is  admitted  that 
there  are  words  which  are  unintelligible  in  the  second 
sentence  of  the  act.  But  if  they  be  left  out  altogether,  the 
act  reads  well,  and  its  meaning  is  plain  and  obvious.  The 
exceptionable  words  follow  immediately  after  the  words 
"lodged. in  the  said  office,"  and  are,  "and  in  case  any 
person  or  persons,  (entered  in  without  the  limits  of  this 
state,  which  shall  be  recorded  or  lodged  to  be  recorded  in 
the  said  office  within  twelve  months  from  the  date  hereof) 
whomsoever  interested  shall  neglect  or  refuse  to  record  or 
lodge  the  same  in  the  manner  and  within  the  times," 
&c.  declaring  that  they  shall  be  fraudulent.  Now  let  the 
words,  "entered  in  without  the  Kmits  of  this  state,  which 
shall  be  recorded  in  the  said  office  within  twelve  months 
from  the  date  hereof,"  be  enclosed  in  a  parenthesis  as 
above,  and  the  rest  of  the  sentence  is  complete,  and  the 
penalty  applies  to  all  cases  of  recording  for  which  a  time 
is  fixed.  But  without  this,  that  part  of  the  law  which  im- 
poses the  penalty,  is  clearly  intelligible,  and  by  using  the 
■word  times,  clearly  refer  to  all  the  cases-  of  recording, 
provided  for  in  the  first  part  of  the  act.  By  inserting 
three  words,  to  wit,  "where  settlements  are,"  before  the 
first  word  in  the  parenthesis  "  entered,"  the  whole  act  is 
made  complete,  and  the  intention  of  the  legislature  obvi- 
ous. It  may  be  said,  we  have  no  right  to  insert  words, 
and  as  a  general  position,  I  will  admit  it.  But  when  a 
law  is  unintelligible  without,  and  it  is  manifest  what  are 
the  words  omitted,  it  is  proper  to  do  so.  There  can  be  no 
-doubt  that  unintelligible  words  may  be  excluded,  and  that 
is  sufficient  for  the  present  purpose. 

But  ye  are  not  without  adjudged  cases  on  the  construc- 
tion of  this  act ;  for  many  have  been  decided  in  both  the 
Courts,  of  Law  and  Equity.  In  Equity  Reports,  there 
are  two  cases  after  the  case  of  Lennox  and  wife  vs.  Wm. 
H.  Gibbes,  (1  vol.  305)  which  is  supposed  to  be  the  case 
alluded  to  in  the  act  of  1792,  The  first  is  the  case  of 
Administrator  of  Wilson  vs.  Wilson  et  a!,  (do.  401)  where- 
in it  was  decided,  that  even  the  property  of  the  wife 
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secured  by  settlement  before  marriage,  and  on  the  express 
condition  of  her  surrendering  all  claim  to  dower  in  the 
husband's  lands,  was  made  liable  to  the  husband's  debts 
contracted  before  marriage,  on  the  ground,  that  the  deed 
being  made  after  the  year  1 785,  and  not  recorded  within 
three  months,  was  void  as  to  bona  fide  creditors.  In  2nd 
Equity  Reports  (p.  254)  Charity  Forrest,  by  her  Trustee, 
vs.  James  Warrington,  decided  in  1804,  the  same  con- 
struction is  given  to  the  Act :  This  latter  case  was,  that 
of  a  purchaser. 

Upon  the  whole,  then,  it  is  clear,  that  the  Law  re- 
quires ail  marriage  settlements  to  be  recorded  in  the  Secre- 
taries office  ;  those  which  have  been  made  since  1 785,  with- 
in  three  months  from  their  execution.  It  may  be  doubted 
'whether  the  object  of  recording  them  is  effectually  an- 
swered by  requiring  them  to  be  recorded  in  the  Secre- 
tary's  office  :  But  I  think  there  can  be  but  one  opinion  as 
to  the  necessity  of  recording  them  some  where. 

The  motion  is  granted. 

Justices  Cheves,  Johnson  and  Bay,  concurred. 

Justices  Gantt  and  Richardson,  dissented. 

King  &  Martin,  for  the  motion. 
Pettigru,  solicitor,  contra. 


Percival  8c  Johnson  vs.  Joshua  Nevill, 

The  master  of  an  apprentice  is  not  liable,  without  special  contract,  for 
medicine  administered  to,  and  attendance  on,  his  apprentice,  xvbere 
the  master  did  not  send  for  the  physician,  and  where  the  services 
were  not  rendered  under  his  roof. 
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RIED  before  Mr.  Justice  Johnson.  Summary  Pro- 
cess, on  bill  for  nredical  attendance  on  William  James 
Knauff. 
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It  appeared  in  evidence,  that  William  James  Knauff 
was  an  apprentice  boy,  bound  to  the  defendant,  and  while 
in  his  employment,  being  sick,  he  went  home  to  l\is  moth- 
er's house  ;  his  mother,  employed  the  plaintiffs  to  atteud 
him  during  his  sickness.  There  was  no  proof  of  any 
promise,  on  the  part  of  the  defendant,  to  pay  the  plaintiffs, 
nor  was  there  any  stipulation  in  the  articles  of  apprentice- 
ship which  made  him  liable  for  medicines  or  medical  aid 
for  the  apprentice,  during  his  term  of  service.  One  of 
plaintiffs1  witnesses  (the  apprentice,  Wm.  J.  Knauff,) 
proved,  that,  when  he  was  first  taken  sick,  the  defendant 
gave  him  a  dollar  to  buy  medicine,  and  said,  if  he  did 
not  get  better :  "  a  physician  ought  tp  be  sent  for,"  or, 
"  he  must  send  for  a  physician,""  which  of  these  expres- 
sions was  used,  he  was  not  certain.  Plaintiffs  also  proved, 
that  defendant  visited  the  apprentice  while  he  was  sick; 
knew  of  plaintiffs9  attendance,  and  made  no  objections  to 
it ;  and  even  said,  that,  if  the  mother  was  alarmed,  he 
would  send  his  family  physician,  (Dr.  Prioleau,)  to  attend 
him,  or  some  other  physician.  From  these  facts  the 
plaintiffs  inferred  such  an  undertaking  as  would  render 
defendant  liable  to  pay  the  bill. 

The  defendant  contended,  that,  in  the  first  place,  he 
was  not  liable  by  any  express  promise,  or  by  any  agreement 
in  the  articles  of  apprenticeship.  '  2nd.  That  the  law  rais- 
ed no  promise  or  liability  whereby  he  could  be  made 
chargeable  for  the  bill,  as  the  relation  between  a  master 
and  servant  was  not  such  as  would  render  the  former 
liable  for  a  Doctor's  bill  for  attendance  on  the  latter, 
without  an  express  contract  to  that  effect. 

The  Recorder  charged  the  Jury,  on  every  ground, 
against  the  defendant,  whereupon  the  plaintiffs  obtained  a 
verdict. 

The  Recorder's  note,  of  his  charge,  was  as  follows,  to 
wit :  "  In  this  case  the  Court  were  of  opinion,  that  both 
law  and  facts  made  the  master  liable  :  That  the  case  of  an 
apprentice  was  stronger  than  that  of  a  servant  for  a  year 
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in  England,  and  that  the  articles  of  apprenticeship  implied 
and  the  cases  in  the  books  justified  the  plaintiffs  in  suing 
for  the  Doctor's  bill." 

The  Judge,  in  the  Circuit  Court,  ordered  a  new  trial, 
for  misdirection  in  the  Recorder's  charge,  upon  the  ques-r 
tion,  whether  the  master  of  an  apprentice  is  liable,  with- 
out a  special  contract,  for  medicines  administered  to,  and 
attendance  on,  his  apprentice,  when  the  master '  did  not 
himself  request  the  aid  of  the  physician ;  and  when  the 
services  were  not  rendered  to  the  apprentice  under  the 
roof  of  his  master. 

From  this  order  the  plaintiff's  appealed; 

9 

Mr.  Justice  Richardson  delivered  the  opinion  of  the 
Court. 

In  the  case  before  us,  the  master  made  no  request  of 
the  physician ;  nor  were  the  services  performed  under  the 
ropf  of  the  master,  so  as  to  raise  a  plain  conclusion,  that 
he  required  the  performance  of  the  physician's  services. 
The.enquiry  then  is  as  follows,  to  wit :  Does  the  private 
economical  relation  existing  between  master  and  appren- 
tice, of  itself,  imply  an  obligation  on  the  part  of  the  mas- 
ter, to  pay  for  services  rendered  under  such  circumstan- 
ces ?  In  his  chapter  of  master  and  servant  (1  Black.  Corn. 
426)  the  commentator  makes  apprentices  the  second  spe- 
cies of  servants,  of  which  he  enumerates  four,  to  wit : 
menial  servants,  apprentices,  .labourers,  and  stewards, 
&c.  which  last  he  describes  as  of  superior  capacity.  He 
treats  of  the  relations  between  the  master  and  any  of  these, 
as  the  same,  generally.  He  notes  two  peculiarities  res- 
pecting apprentices,  as  arising  from  general  principles, 
to  wit :  that  the  master  may  correct  them,  and  that  they 
have  no  wages  (their  labour  and  earnings  going  exclu- 
sively to  the  master  during  apprenticeship.)  In  all  other 
duties,  rights  and  privileges,  apprentices  stand  upon  the 
footing  of  other  servants,  except  as  varied  by  express  con- 
tract, (see  Bac.  Abridg.  Master  &  Servant.)     Indeed  as 
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a  person  under  lawful  age  could  not  bind  himself  as  m 
apprentice^  it  seems  to  follow,  that  we  must  look  to  the 
express  contract  or  statutory  regulations  for  any  peculiar 
consequences  arising  out  of  his  relation  with  his  master* 
Blackstone  concludes  his  doctrine  of  master  and  servant 
with  this  remark,  u  we  may  observe,  that  in  all  the  cases 
here  put,  the  master  may  be  frequently  a  loser  by  the 
trust  reposed  in  his  servant,  but  never  can  be.  a  gainer." 
This  remark  applies  emphatically  to  the  relation  of  master 
and  apprentice.     The  former  has  much  to  lose,  the  latter 
much  to  gain.     It  has  been  determined,  in  this  State,  that 
the  master  cannot  sue  the  apprentice  on  his  indentures, 
(IVTKnight  vs.  ,Hogg,  Constitutional  Court,  May,  1812. 
See  1  Brev.  25,)  whereas  in  Douglas  vs.  Strong,  A.  D» 
1817,  at  Charleston,  the  master  was  held  liable  to  the 
apprentice  for  breach  of  the  indenture  on  his  part.     Does 
it  follow,  that  the  apprentice  is  forlorn  or  poor  ?    On  the 
contrary,  he  may  be,  and  is  often,  richer  than  his  master. 
It  is  equally  an  error  to  suppose,  that  the  relation  is  anal- 
ogous to  that  of  parent  and  child.     On  the  contrary,  it  is 
a  mere  civil  contract  to  serve,  upon  condition  of  being 
taught  the  trade  and  art  of  the  master ;  and  the  contract 
may  be  infinitely  varied  by  the  parties.     If  the  master 
were  liable  for  services  rendered  to  the  apprentice,  with- 
out request,  he  would  frequently  be  made  liable  when  he 
would  not  have  had  a  physician  sent  for  to  his  own  family. 
Such  liability,  with  the  possibility  of  long  chronical  dis- 
eases, would  entirely  deter  men  from  taking  apprentices  ; 
unless  with  large  premiums^  or  under  great  advantages. 
This  would  be  destructive  of  the  great  and  general  ad- 
vancement of  trades,  by  the  frequent  opportunities  of  bind- 
ing out  poor  apprentices.     These  must  make  a  present 
sacrifice  for  a  future  permanent  good;  and  as  is  observed 
by  Justice  Rooke  in  the  well  considered  case  of  Wennall  vs* 
Adney,  3  Bos.  &  Pul.  246,  "  it  must  be  left  to  the  human- 
ity of  every  master  to  decide  whether  he  will  assist  his 
servant  according  to  his  capacity  or  not."     In  that  case  it 
was  unanimously  decided,  that  the  obligation  of  the  mas- 
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ter,  if  any,  to  provide  medical  assistance  for  his  servant, 
must  arise  from  contract,  not  from  implication ;  and  it  is 
observed,  in  that  case,  that  there  is  no  decision  to  the  con- 
trary, to  be  found,  but  in  some  Nisi  Prius  cases  (p.  254) 
In  the  questionable  one  alluded  to  by  the  Judges  (Scar- 
man  vs.  Ca&tell,  1  Esp.  N.  P.  C.  270)  it  is  to  be  remarket} 
that  Lord  Keiiyon  confines  the  liability  of  the  master  to 
cases  where  the  servant  remained  under  the  roof  of  hU 
master.  In  Newby  vs.  Wiltshire,  2  Esp.  N.  P.  C.  739,  the 
decision  of  Lord  Mansfield  is  against  the  liability  of  the 
master  directly ;  though  he  humanely  observed,  that  a 
master  ought  to  take  care  of  his  servant  in  sickness.  The 
case  from  1  Strange  99,  and  that  from  Bulstrode  pait  11, 
p.  332,.  have  very  little  application  to  the  point  before  us. 
It  was  not  the  point  before  the  Court  in  either  of  those 
cases.  The  case  of  Wennall  vs.  Adney  and  that  of  New- 
by vs.  Wiltshire,  stand,  then,  without  opposition  among 
the  English  cases,  and  are  well  supported  by  the  Amerir 
can  case  of  Dunbar  vs.  Williams,  (10  John.  249,)  where  i% 
is  decided,  that  no  action  lies  for  attendance  on  a  slave, 
without  request,  unless  the  case  was  so  urgent  as  to  pre- 
vent previous  application  to  the  master ;  which  is  surely 
a  stronger  case  of  implied  liability.  Weighing  then  the 
question  by  the  authority  of  past  adjudications,  as  well 
as  by  the  doctrine  of  master  and  servant,  there  appears 
little  room  for  doubt. 

And  as  there  is  nothing  in  our  acts  or  statutes  which 
can  affect  the  case,  let  us  see  if  there  is  any  thing  in  the 
indenture  which  can  do  so.  This  is  in  the  usual  printed 
form,  and  evidently  taken  from  the  common  English  pre- 
cedent, used  where  masters  are  compelled  by  statutory  rer 
gulation  to  take  apprentices.  By  this  indenture,  masters 
are  required  to  instruct  the  apprentice,  and  to  find  suffi- 
cient meat,  drink,  apparel,  washing,  lodging  and  all  other 
things  needful  for  an  apprentice,  &c.  &c.  Upon  which 
precedent,  Burn,(l  vol.  11 6,  tit.  Apprentice,)  observes  that 
*'  where  the  overseers  and  master  can  agree,  other  cove- 
nants may  be  inserted  according  to  such  agreement ;  but 
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if  the  master  is  to  be  compelled,  it  seemeth  not  safe 
to  require  more  from"  him  by  the  indenture  than  is 
above  expressed.1'  Now  it  would  be  unjust  indeed* 
if  a  master,  who  is  compelled  in  England  against  his 
own  will  to  take  an  apprentice,  were  obliged  also  to  have 
him  cured  of  all  diseases  with  which  he  might  be  long 
afflicted.  Great  impositions  might  and  would  follow  such 
a  rule  ;  masters  would  become  over  cautious  and  suspici- 
ous, to  the  injury  both  of  trade  and  of  poor  children.  In  the 
words  of  Justice  Rooke  (3  B.  &  P*  253;)  "  The  contract, 
on  the  part  of  the  servant  is  merely  to  serve ;  but,  on  the 
part  of  the  master,  it  is  varied  by  numberless  stipulations, 
according  to  the  inclinations  of  contracting  parties."  We 
must  then  construe  his  covenant  by  the  usual  rule  applied 
to  duties  specifically  enumerated,  to  wit,  "  expressio  vnius 
est excluaio  ulterius"  Those  which  he  has  undertaken, 
he  must  perform,  but  if  so  disposed,  he  may  confine  him- 
self to  them  alone.  In  the  present  instance  the  law,  for 
the  common  good,  leaves  the  rest  to  the  master's  moral 
sense* 

The  motion  is  therefore  dimissed,  and  the  order  of  the 
Presiding  Judge  affirmed. 

Justices  Cokock,  Nott^  Cheves  and  Johnson^  concurred* 

•Mr.  Justice  Gantt : 

I  dissent.  An  apprentice  stands  upon  a  footing  en- 
tirely different,  in  this  country,  from  other  servants,  who 
act  under  contracts  entered  into  between  them  and  those 
whom  they  serve ;  they  are  generally  the  children  of  the 
poorest  class  of  the  community,  and  I  think  the  master  is 

bound,  under  the  spirit  of  the  act  of  assembly  of , 

to  fneet  contingent  and  necessary  expenses,  as  well  as  by 
the  principles  of  sound  morality. 
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Executors  of  Joseph  Al6toh,  ads.  James  C.  Bowers, 

Giving  a  copy  of  a  writ  to  one  of  the  defendant's  B^gro  servants  in  the 
piazza  of  bisdw«i|ing  house,  it  a  leaving  of  it  ■»  at  tome  obvious  part 
.  of  tfro  bouse*"  and  a  good  service  within  the  Act  of  1736-7. 

JL  HIS  was  a  motion  to  set  aside  the  return  of  the  She- 
riff on  the  original  writ  as  to  John  A.  Alston,  one  of  the 
defendants,  and  consequently  the  subsequent  proceedings* 

The  Sheriff's  return  was,  that  having  been  unable  to 
serve  this  defendant  personally,  he  had,  by  his  deputy^ 
left  a  copy  of  the  writ  at  the  most  usual  place  of  the  de- 
fendant's residence* 

The  motion  was  supported  by  sundry  affidavits. 

The  affidavit  of  the  Deputy  Sheriff  stated,  that  he  put 
the  copy  writ,  in  the  piazza  of  the  defendant's  dwelling 
house,  into  die  hands  of  one  of  the  domestics,  (a  negro) 
of  the  defendant :  That  the  house  was  shut  up,  and  the 
servant  refused  to  open  it. 

The  defendant's  affidavit  stated,  that  he  was  not  served 
personally  with  a  copy  of  the  writ ;  that  it  was  not  left  in 
the  body  of  his  residence,  as  he  believed ;  and  that  he 
had  reason  to  believe  it  was  givefl  to  a  negro  woman  in 
his  piazza,  who  delivered  it  to  Edward  Holmes,  the 
overseer  of  the  deponent. 

The  affidavit  of  Edward  Holmes  stated,  that  the  copy 
writ  was  brought  to  him  by  a  negro  woman,  who  stated 
that  her  master  was  not  at  home,  and  begged  him  to  keep 
it,  and  that  he  had  kept  it  in  his  possession  until  the  day 
he  made  the  affidavit,  which  was  about  the  time  this  mo- 
tion was  made. 

The  motion  was  made  before  Mr*  Justice  Cheves,  at 

Georgetown,  Fall  Term,  1818,  who  refused  the  motion. 
This  was  a  motion  to  reverse  that  decision. 

Mr.  Justice  Cheves  delivered  the  opinion  of  the  Court, 
The  Act  of  Assembly  of  1720,  (P.  L.  109.     2  Brev- 
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Dig.  166,)  requires,  where  the  service  cannot  be  personal, 
that  it  shall  be  u  by  leaving  a  true  copy  of  the  writ  at  the 
dwelling  house  or  the  most  usual  and  notorious  place  of 
the  residence  ot  habitation  of  the  defendant."  The  act  of 
17S6-7.  (Pub.  Laws  145.  2  Brev.  Dig.  167)  directs, 
that  it  "  shall  be  delivered  to,  or  left  at  the  usual  plaice  of 
abode  of  the  defendant  or  defendants,  rvith  some  white 
person,  if  there  be  any  such  person  to  be  found  at  the 
defendant's  or  defendants9  place  of  abode,  or  otherwise  to 
brleft  at  sothe  obvious  part  of  the  house" 

I  admit,  that  these  Acts  are  to  be  expounded  with  much 
latitude  of  construction,  but  it  will  be  enough  Surely,  if 
both  the  intention  of  the  Legislature  and  the  letter  of  the 
law  be  observed.  The  Act  of  1736-7,  which  is  the  one 
on  which  the  question  turns,  does  riot  require  the  copy 
trrtt  to  be  left  in  the  body  of  the  dwelling  house,  but,  as 
if  a  case  lik£  the  present  had  been  anticipated,  where  the 
entrances  were,  in  effect,  hermetically  sealed,  it  only 
requires,  that  it  should  be  left  at  some  obvious  part  of  the 
house.  This  distinction  was  two  obvious  not* to  be  seen 
and  felt  by  the  counsel  for  the  motidh,  who  could  hot 
4eny,  that  if  the  copy  had  been  left  on  the  floor  of  the 
piazza,  and  not  delivered  into  the  hands  of  the  negro 
woman,  the  service  would  liave  come  within  the  provi- 
sions of  the  law. 

The  question  therefore,  is,  whether  delivering  it  into 
the  hands  of  this  person,  at  ah  obvious*  part  df  the  house, 
was  not  leaving  it  at  an  obvious  part  of  the  house  ?  The 
negative  of  the  question  would  seem  to  be,  at  least  para- 
doxical. The  niere  statement  shows  it  was  left  at  an  ob- 
vious part  of  the  house,  and  that  there  was  a  literal  com- 
pliance with  the  requisition  of  the  act.  It  was  hot  the 
less  a  leaving  at  an  obvious  part  of  the  house,  because  it 
was  £ut  into  the  hands  of  a  moral  agent,  instead  of  being 
thrown  on  the  floor,  to  be  carried  whithersoever  the  next 
puff  of  wind  should  have  wafted  it. 

It  was  argued,  however,  that  it  was  the  intention  of  the 
legislature  to  forbid  the  delivery  to  a  negro,  as  it  had  pro- 


*60  Charleston,  1819, 

vided,  that  this  delivery  should  be  to  some  white  perse*. 
But  the  act  contemplates  two  cases:  1st,  a  delivery  to  a 
white  person,  within  the  curtilage  of  the  defendant's  abode, 
but  it  need  not  be  at  some  obvious  part  of  the  house.  In 
such  case  leaving  the  copy  writ  with  a  negro,  would  be 
bad ;  and  in  this  case,  if  the  delivery  had  been  out  of  the 
piazza,  though  within  a  foot  of  it,  I  should  have  held  the 
service  bad.  2d.  The  act  contemplates  a  service  at  some 
obvious  part  of  the  house,  when  there  is  no  white  person 
present.  The  essence  of  the  provision  in  this  last  case,  is 
the  place.  In  the  former,  it  was  the  person.  Where  then 
there  has  been  a  literal  and  sensible  compliance  with  the 
requisition  of  the  act,  the  service  cannot  be  vitiated  by 
doing  a  further  act,  useful  in  itself,  and  compatible  with 
the  object  of  the  law. '  How  useful  an  act  it  was,  is  proved 
by  the  facts  of  this  case ;  for,  if  the  white  agent  had  been 
as  faithful  as  the  black  one,  the  process  would,  no  doubt, 
have  regularly  reached  the  hands  of  the  defendant. 
The  motion,  therefore,  ought  to  be  refused. 

4 

Dunkin  and  Heath,  for  the  motion. 
King,  contra. 


Ex-Parte,  Joseph  Leland. 

* 

The  office  of  the  Register  of  Mesne  Conveyance,  is'  the  proper  pUce 
to  record  Mortgages  of  leasehold  estates. 

XYULE  upon  the  Sheriff  to  show  cause,  &c.  This  case 
was  tried  before  Mr.  Justice  Johnson,  at  Charleston,  in 
May  Term,  1818. 

Mr.  Justice  Richardson  delivered  the  opinion  ci  the 
Court. 

This  case  presents  a  question  arising  out  of  the  act  of 
t698,  P.  L.  p.  3.  1  Brev.  Dig.  165,  to  wit,  where  should 
mortgages  of  leasehold  estates  be  recorded  f    Jn  the  office  of 
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the  Register  of  Mesne  Conveyance,  or  in  that  of  the 
Secretary  of  State  ? 

The  words  of  the  act  are, u  that,  that  sale,  conveyance,  or 
mortgage,  of  lands  and  tenements,  except  original  grants, 
which  shall  be  first  registered  in  the  Register's  Office  in 
Charleston,  shall  be  taken,  deemed,  adjudged,  allowed  of, 
and  held  to  be  the  first  sale,  conveyance  and  mortgage,  and 
to  be  good,  firm,  substantial  and  lawful  in  all  Courts  of 
Judicature  within  South- Carolina,  any  former  or  other 
sale,  conveyance  or  mortgage  of  the'  same  land,  not  before 
registered, notwithstanding;  and  that, that  sale  or  mortgage 
of  negroes,  goods  or  chattels,  which  shall  be  first  recorded  in 
the  Secretary's  Office  in  CharKston,  shall  be  taken,  deem- 
ed, adjudged,  allowed  of,  and  held  to  be  the  first  mortgage, 

0 

and  good,  firm,  substantial  and  lawful  in  all  Courts  of  ju- 
dicature within  South* Carolina,  any  former  or  other  sale 
or  mortgage  for  the  same  negroes,  goods  and  chattels,  not 
recorded  in  the  said  office,  notwithstanding." 

It  is  admitted  that  chattel^  in  its  extended  meaning,  em- 
braces leasehold  estates,  as  well  as  moveable  personal 
property,  and  is  divided  into  real  and  personal  chattels  ; 
the  former  being  a  leasehold  estate.  Still,  a  custom  has 
prevailed,  ever  since  the  passing  of  the  act,  of  recording 
mortgages  of  leasehold  estates,  in  the  Register's  Office; 
and  when  recorded  in  the  Secretary's  Office,  which  has 
been  comparatively  very  rarely  done,  the  same  mortgages 
have  generally  been,  also,  recorded  in  the  Register's  Office. 
To  support  this  custom,  and  to  avoid  the  many  incon- 
veniences which  would  follow  from  a  disregard  of  one  of 
such  long  standing,  is  not  only  desirable,  but  important  to 
justice. 

Can  the  custom  be  supported  consistendy  with  legal 
principles  ?  In  the  construction  of  an  ancient  act  of  the 
legislature,  any  usage  under  a  supposed  construction  of  the 
act,  is  to  be  regarded.  It  shows,  not  only  the  general  un- 
derstanding, but  pre-supposes,  an  early  exposition  given 
by  the  learned  men  of  the  day;  for  at  all  times,  man  acts 
with  caution  in  securing  his  property ;  and  we  can  scarcely 
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• 

uqppose  so  old  and  continued  a  practice  without  the  saner 
tion  of  respectable  opinions— at  least,  it  is  no  Irrational 
conclusion/  Cotemporaneous  expositions  are  the  best, 
says  the  most  venerable  authority ;  and  early,  long  and  uni- 
form custom,  is  surely  no  inferior  proof  of  the  interpreta- 
tion made  about  the  time  of  Ae-  passing  of  the  act.  When 
uniform,  it  is  but  little  mfmor  to  learned  interpretations 
published  to  the  wqfWat  length ;  either  will  be  respected, 
unless  absurd,  orxlearly  groundless* 

Is  the  custom  of  recording  mortgages  of  leasehold 
estates  in  the  Registers  office  groundless  or  absurd ;  and 
ought  such  mortgages  to  be  recorded  in  the  Secretary's 
office?  The  words  of  the" act  are  *4 negroes,  goods  or 
chattels.''  The  word  "negroes"  has  a  fixed  meaning 
(slaves.)  ^  Goods"  here  means  evidently  what  is  usually 
understood  by  goods,  wares  and  merchandize ;  both  these 
words  clearly  mean  personal  property,  of  a  particular 
kind,  and  are  both  very  limited  in  their  signification  ; 
neither  would  embrace  horses,  cattle,  plate,  household  fur- 
niture, and  the  like,  with  sufficient  clearness,  Some  geneT 
,ric  term  was  wanting  to  include  all  these,  and  many 
other  spedes  of  mere  personal  property,  not  understood 
to  be  within  the  meaning  of  "  negroes,  or  goods  ;"  the 
word  "  chattels"  was  adopted,  as  having  a  very  exten? 
sive  signification :  So  extensive  that  it  may  often  mean 
chattels  real,  or  leasehold  estates.  But  it  is  a  sound  rule 
of  interpretation,  that  when  an  author  makes  use,  first,  of 
terms,  each  evidently  confined  and  limited  to  a  particular, 
class  of  a  known  species  of  things,  and  then,  after  such 
specific  enumeration,  subjoins  a  term  of  very  extensive 
signification,  this  term,  however  general  and  comprehen- 
sive in  its  possible  import,  yet,  when  thus  used,  embraces 
only  things  "  ejusdem  generis"  i.  e.  of  the  same  kind  or 
species,  with  those  comprehended  by  the  preceding  lim- 
ited and  confined  terms.  In  a  Nword,  the  last  is  restricted 
to  the  subject  matter  of  the  proveding  terms.  Now  the 
terms  "negroes"  and  "  goods,"  are  each  confined  to  a 
known  class  of  strictly  personal  /estate;    and   the  term 
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**  chattels/'  following  them  immediately,  means  chattels 
" ejusdem  generis"  that  is,  personal  chattels*  Suppose 
the  words  had  been  negroes,  goods,  horses,  cattle,  fur- 
niture, and  other  "  chattels,"  would  it  be  questioned,  that, 
personal  chattels  only  were  meant  ? 

Having  excepted  leasehold  estates  out  of  the  term  chat- 
tels in  the  present  instance,  let  us  see  if  such  estates  can 
be  comprehended  by  the  term    "  lands  or  tenements  ?" 
Whether,  in  its  strict,  technical  import,  the  term  "  land," 
does  require  duration  of  estate,  as  well  as  terra  firma, 
seems  not  altogether  understood.     I  will  therefore  endea- 
vour to  explain  it*     Blackstone  says  "  it  comprehends  all 
things  of  a  permanent,  substantial  nature ;  and  he  imme* 
diately  after  makes  duration  oi  estate  indispensable  to  the 
definition  of  tenement,  2  Black*  Com*  p.  16  &  17;  he  says 
"  all  corporeal  hereditaments  may  be  included  under  the 
general  denomination  of  land,"  and  he  defines  heredita- 
ment to  be  u  whatever  may  be  inherited;"  thus,  we  have, 
plainly,  the  indispensable  characteristic  both  of  heredita- 
ment and  tenement.     But  land  is  defined,  at  least  as  yet, 
without  reference  to  authority,  and  only  in  general  terms. 
Afterwards  the  great  Commentator,   quoting   1st   Inst* 
says   "Land  comprehendeth  any  ground,  soil  or  earth 
whatsoever ;"  and  after  several  instances,  and  describing 
its  extent  upwards  and  downwards  (cujus  est  solum,  &c.) 
he  concludes  thus,  u  by  the  name  land,  which  is  nomen 
generalissimum,  every  thing  terrestrial  will  pass*    Turn- 
ing to  the  first  Inst*  c*  1,  sec*  1,  we  find  land  thus  defined, 
"  Terra  est  nomen  generalissimum,  et  comprehendit  omnes 
species  terras;"  and  in  Co.  9  Rep.  AldredV case,  we  find 
the  peculiar  privilege  of  every  owner  of  land  a  cujus  est 
solum  ejus  est  usque  ad  cesium"     Finch,  p.  130,   says, 
"  Land  is  a  tenement  or  manual  occupation,"  which  is 
not  quite  clear :  but  afterwards,  he  describes  it  altogether 
by  the  physical  matter  it  comprehends*     Not  one  of  these 
defines  the  term  land  as  descriptive  of  a  particular  estate, 
or  class  of  estates,  but  merely  as  the  terraqueous  subject 
matter  of  real  estates.     In  other  words,  land  is  the  physu 
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cqI  thing  out  of  which  all  terrene  estates  are  formed,  ftoM 
a  freehold  of  inheritance  down  to  a  tenancy  at  will;  but  is 
not  in  itself  descriptive  of  any  given  estate  or  estates* 
Turn  to  a,  professional  dictionary  and  you  -find  land  de* 
fined,  first,  by  .its  physical  properties,  comprehending 
what  nature  has  annexed  to  it,  above  and  below,  as  watery 
the  natural  •  growth,  and  the  like,  and  whatever-  struc* 
tures  man  places  upon  it  for  permanent  use.  2ndly.  As 
conferring  upon  the  legal  possessor,,  exclusively,  the  pee* 
xnanent  use  of  the  expanse  perpendicularly  above  his  land* 
ed  possession ;  all  of  which  belong  to  every  estate  Consist* 
iog  of  land*  The  whole  error- appears  to  me  to  arise  from 
land  being  apparently  classed  by  the  Commentator  with 
tenement  and  hereditaments,  which  are  truly  descriptive 
of  estates.:  whereas4  after  looking  into'  his  true  meaning, 
we  may  as  well  confound  the  terms,  castle,  messuage,  of 
any  other  name  of  a  specific  thing,  which  is  the  subject  of 
estates,  with  terms  significant  of  estates.  The  former  is 
the  mere  material  of  the  estate  ;  the  latter  directs  th# 
legal  right  in  the  use  of  the  estate*        ■     *  '    *  •  •  *  ■    i 

If  I  am  correct,  in  this  distinction,  which  appears  so 
plain,  that  I  should  apprehend,  I  had  taken  needless  pain* 
to  point  it  out,  had  I  not  felt  it  a  duty  to  do- so,  because* 
the  construction  of  the  statute  appears  to  have  been  very 
much  questioned,  it  follows  irresistahry,  that  the  words, 
H  mortgage  oiland"  in  the  statute,  mean  the  mortgage  o£ 
any  estate  in  land,  from  a  freehold  down  to  a  term  fc^ 
years ;  for  the  last  is  as  much  an  estate  in  land -as  any 
other.  See  2d  Coram,  title,  "  Estates  less  than  free- 
hold." Indeed  I  might  add,  in- the  language  of  tke'Com<- 
mentator,  u  by  ihe  name  of  land^  every  thing  terrestrial 
wilLpass,"  as  perfectly  applicable  to  the  act  before  us. 

But  suppose  I  am  mistaken,  and  that  land  signifies  an 
e&j&te  as  wellas  earth  and  matter ;  it  would  still  be  nomen. 
generalissitnum,  and  might  in  its  most  extended  sense,  in- 
clude, leasehold  estates ;  for  how  would  we  divide  it,  but 
as  Blackstone  has  done,  (if  he  has  used  it  in  that  sense  at 
all)  into  freehold,  and  estates  less  them  freehold,  which  last 
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atefade  terms  for  years.  May  it  not,  I  say,  thus  used  in 
its  most  enlarged  acceptation,  include  {easts  ;  for  it  is  X6 
be  remembered,  thai,  in  construing  this  part  of  the  Sta- 
tute, the  rule  should  be  the  converse  of  that  used  in 
expounding  the  word  *'  chattels"  succeeding  "  negroes 
and  goods*"  There  the  enumeration  of  these  particulars 
restricted  chattels  to  its  confined  sense  "  ejuadem  generis" 
But  when  we  come  to  u  lands  and  tenements,"  the  subject 
matter  of  the  mortgage  is  not  onlyxhanged,  but  the  style \ 
and  instead  of  an  enumeration  of  particulars  preceding, 
we  find  nothing  but  the  generic  terras  u  lands  and  tene-> 
meats"  unrestricted :  These  then  must  be  expounded  in 
their  enlarged  signification ;  and  we  should,  if  necessary, 
even,  seek  to  extend  them  to  the  utmost,  ill  order  to  ad* 
yai»ce  the  means  held  out  to  prevent  frauds  in  this  reme- 
dial act;  • 

I  will  not  exhaust  time  in  defining  the  term  u  tene-' 
jytent  c"  It  does  not  appear  to  me  to  eemprehend  terms  for 
years,  see  2  Black.  Coin.  16  &  17.  1  Inst.  19  &  20. 
Yet  even  here,  there  must  be  a  doubt,  at  least,  when  we 
see  in  2  Johnson's  Reports,  p.  514,  the  Chancellor  speak- 
ing upon  the  very  subject  before  us,  in  expound- 
ing a  similar  act*  says*  "  mortgages  of  lands,  tenements- 
and  hereditaments  are  required  to  be  registered,  and  the 
word  tenement  in  its  technical  signification,  undoubtedly 
includes  estates  for  years/9  (Johnson  vs.  Stagg;)and  Chief 
Justice  Kent,  on  the  appeal  in  that  case,  though  he  admits 
that  by  the  rule  of  the  old  Common  Law,  those  words 
would  not  comprehend  leases  for  years,  (p.  522)  yet  after 
reviewing  the  reported  cases  in  point,  concludes  in  these 
words,  u  These  cases  prove  then,  that  the  words  '  lands 
and  tenements'  may,  in  certain  cases,  either  in  a  deed  or 
will,  comprehend  an  estate  for  years,  and  I  think,  (said 
he)  it  will  be  admitted  that  a  mortgage  of  a  term  for 
years  is  within  the  reason  and  spirit  of  the  Registry  Act, 
because  it  is  equally  within  the  mischief."  So  that,  after 
great  consideration  under  the  New  York  Registry  Act,  lea- 
ses for  vears  we're  holden  to  come  within  the  meaning  of 

59 
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tenements,  by  virtue  of  the  spirit  of  the  act.  In  Doe.  vs» 
Williams,  (1  B.  Blackstone's  Reports  25,)  in  a  deed  it 
was  held,  that  "  lands  and  meadows"  would  carry  a  term 
for  years.  In  Turner  vs.  Husler  (1  Bro.  C.  C.  78)  Baro* 
Eyre  says,  under  lands  and  tenements  in  a  devise,  there 
is  no  good  reason,  when  there  is  a  freehold  and  leasehold, 
why  both  should  not  pass*  The  old  rule  was,  that  the 
former  alone  should  pass. 

In  reviewing  these  adjudged  cases,  I  cannot  but  re- 
mark, and  feel  the  force  of  the  remark,  that  they  are  very 
modern  cases,  and  suppose  an  extension  of  the  terms, 
u  lands  and  tenements,"  since  the  passing  of  our  act  in 
J 698,  and  therefore  may  not  apply,  in  all  their  force,  to  so 
old  an  act.  But  in  the  case  of  Partridge  vs.  Strange,  and 
Crocker,  in  1  Plow.  78,  decided  In  the  reign  of  £dwajd 
VI,  after  a  profusion  of  learned  argument  upon'  the  con- 
struction of  the  words, u  lands,  tenements  and  heredita- 
ments," it  was  held  inqa  very  penal  statute,  (37  Hell.  S9  e» 
9,)  "  against  buying  or  selling  pretended  titles,"  that  these 
words  include*  a  lease  for  years,  because  within  the  mis- 
chief of  that  statute. 

I  must  then  conclude  from  adjudications,  ancient  and 
modern,  that  tenements  in  many  instances  include  /eases for 
years  ;  and  being  satisfied  that  the  scope  and  spirit  oi  the 
act  of  1698  will  warrant  such  a  construction,  even  should 
its  letter  not  explicitly  authorize  it,  the  unanimous  opinion 
is,  that  the  motion  should  be  dismissed. 

The  other  Judges  concurred. 

Hunt%  for  the  motion. 
Heathy  contra. 


John  Haslett  ads.  Thomas  Poultnet. 

The  Drawer  of  a  Bill  of  Exchange  must  have  notice,  that  it  is  dishonor- 
ed  to  be  made  liable ;  but  this  notice  need  not  be  given  by  the  holder 
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Notice  of  non-payment  of  a  Bill  of  Exchange  most  be  fives  in  a  xta> 
somble  time. 

a 

ASSUMPSIT  on  a  foreign  pill  of  Exchange,  tried  at 
Charleston,  ■  Term,  18—,  before  Mr.  Justice 

Grtmke* 

The  Bill  was'  drawn  by  the  defendant,  in  Charleston, 
on  the  seventh  of  April,  1807,  on  the  Messrs*  Lees,  at 
Liverpool.  It  was  payable  at  sixty  days,  and  accepted  to 
be  paid  by  John  &  Alexander  Andrews,  and  protested  for 
non-payment,  on  the  12th  August,  1807. 

Mr.  Wright  proved,  that  he  received  a  notice  about 
the  middle  of  November,  (he  being  the  endorser  of  the 
bill  J  and  a  copy  of  the  protest.  That  he  called  the  same 
day  on  the  defendant,  and  told  him,  that  he  had  received 
notice  of  the  non-payment  of  the  bill ;  was  not  suve  wheth- 
er he  showed  him  the  copy  protest,  but  thought,  he  either 
showed  him  that  or  the  letter  which  covered  it:  That 
defendant  informed  him,  that  it  was  a  few  days  before  or 
on  the  day  the  bill  became  due,  he  knew  Lees  had  failed; 
Witness  said,  the  notice  was  within  time  from  England ; 
he  had  known  it  longer,  and  yet  within  time  :  That  he  had 
been  sued  on  the  same  bill,  and  judgment  obtained  against 
him,  and  that  as  a  merchant  he  was  satisfied  with  the 
notice. 

Mr.  Smithy  one  of  the  House  of  McLaughlin  6?  Co* 
said^ffoXir  months  had  been  deemed  in  time ;  that  he  did 
not  think  it  necessary  to  produce  the  bill  and  original  pro- 
test when  notice  of  non-payment  was  given  to  any  of  the 
parties ;  but  he  thought  they  were  rather  long  in  demand- 
ing payment  in  this  case.  This  witness  was  one  of  the 
Jurors  who  tried  this  cause. 

Mr.  Singleton  said,  he  was  the  clerk  of  Mr.  Haslett, 
and  Lees,  at  the  time  of  this  failure,  was  indebted  to  Has- 
lett largely.  Defendant  had  drawn  other  bills  before  and 
after  this,  which  were  not  paid.  Lees'  estate  paid  7s.  6d, 
in  the  pound. 


*  • 
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A  verdict  was  given  for  the  plaintiff,  and  a  'nel*!  tHaf 
was  moved  for  on  two  groupds:  * 

1st.  That  notice  was  not  given  to  the  defendant  of  the 
dishonor  of  the  bill — And 

2d.  If  given,  it  was  not  in  time. 

«  •      •  •  , 

Mr.  Justice  Colcock  delivered  the  opinion  of  the  Coutt; 

*The  general  principles  of  the  law,  on  this  subject,  are  so 
well  settled  as  to  need  but  litde  exposition  /  but  tK<f  diffi* 
Culty  generally  arises  in  the  application  of  them.  It  can- 
not be  doubted  that  notice  is,  in  all  cases,  necessary  to  be 
given  to  all  persons  to  whom  the  holder  intends'  to  hare 
recourse ;  and  hence  it  is  contended  that  the  notice  must 
come  directly  from  him.  But  when  the  object  of  the  no- 
tice is  considered,  there  can  be  no  good  reason  given,  Why 
this  should  be  the  case.  Indeed  it  would  impose  an  vsU 
necessary  hardship  on  the  holder,  and  frequently  enable 
the  drawer,  or  other  person  to  be  made  liable,  an  opportu- 
nity of  getting  rid  of  his  liability  by  the  difficulty  of  prov- 
ing this  direc(  information.  It  is  better  for  all  parties,  as 
well  as  indispensably  necessary,  that  the  notice  -should  be 
given  in  any  manner  which  may  best  suit  the  holder,  than 
by  a  direct  communication  from  him.  It  is  better  for  the 
parties  ;'  because,  as  to  the  holder,  it  wiH  be  more  easy 
when  the  notice  has  been  by  another,  to  prove  that  it  was 
given :  and  as  to  the  person  to  be  made  liable,^t  iskjfettet  ; 
because,  if  not  given  in  time,  he  might  more  e*S^%i©w 
it,  and  further,  because  he  would  be  more  likely  to  receive  iu 
In  Shew  vs.  Croft,  (Chitty  166,  note,)  it  is  therefore  said 
it  made  no  difference  who  apprized  the  drawer^  since  the 
end  of  the  notice  was  that  he  might  have  recourse  tothe 
acceptor.  It  is  then  clear,  that  in  this  case  the  defendant 
had  notice. 

The  next  consideration  is,  was  the  notice  in  time  ?  The 
rule  is,  that  notice  shall  be  given  within  a  reasonable  time 
after  the  dishonor  and  protest.  In  determining  what  shall 
be  considered  a  reasonable  time,  the  distance  at  which  the 
parties  live  from  each  other;  the  mode  of  conveyance,  and 
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sup)}  Ute  circumstances,  are  to  be  ascertained ;  and  if  it 
appear  that  the  notice  was  as  early  as  could  be  made  con* 
siatently  with  the  means  by  which  it  must  be  given,  it  is 
in  time.  Chitty,  164.  Now  here  the  notice  was  given,  at 
all  events,  in  three  months,  and  in  one  view,  of  the  testi- 
mony, at  an  earlier  period.  When  the  distance  is  con* 
sidered  at  which  these  parties  lived  from  each  other,  the 
Qoe.in  England  and  the  other  here,  and  that  there  might 
not  have  been  any.  vessel  sailing  at  the  time  when  the  ac- 
ceptor failed  ;  when  it  is  recollected  that  four  months,  ac- 
cording to  the  testimony  given,  is  considered  by  merchants 
o£  experience,  to  be.  a  timely  notice,  and  that  Mr.  Wright, 
the  indorser  tp  this  very  bill,  so  considered  it,  I  think  I 
am  well,  warranted  in  saying  that  the  notice  was  in  time. 
'• , .  I  am  therefore  against  the  motion. 
mCt:Ttp  either  Judges  concurred. 
.-   t. 

.r  Hayney  for  the  motion. 
..   .Cogdell)  contra. 


.••■•••••••••••j 


Margaret^  Gough,  demandant,  vs.  John  Waucek. 

A  renunciation  of  Power  (according  to'the  Act  of  1731)  must  be  re- 
corded : 
Query.  At  what  time  roust  it  be  recorded  ?  r 

.pUMMONS  in  Dower :  tried  before  Mr.  Justice  Grimkc, 
-January  Term,  1818.  » 

This  was  an  action  to  recover  dower  in  a  tract  of  land, 
lying  in  the  Parish  of  Christ  Church,  of  which  John 
Gougb,  the  husband  of  the  demandant,  was,  in  his  life 
time,  seized  in  fee.  ' 

The  defendant  pleaded  in  bar,  that  the  demandant  had 
released  her  right  of  dower  in  this  land  on  the  8th  day  of 
May,  1771,  to  Bernard  Elliott  and  his  heirs,  agreeably 
to  an  Act  of  the  General  Assembly  of  this  State,  passed 
en  the  20th  day  of  August,  1731. 
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The  replication  denied  the  fact  set  forth  in  the  plea, 
and  issue  was  taken  thereon* 

The  defendant  produced  in  evidence  an  Indenture  of 
Release^  by  John  and  Margaret  Gough,  of  the  one  part,  to 
Bernard  Elliott,  of  the  other,  executed  under  their  hands 
and  seals  on  the  8th  day  of  May,  1771;  as  alsoai?^- 
nunciation  of  Dorwer^  on  the  day  following,  in  the  name 
of  the  demandant,  to  Bernard  Elliott,  of  all  her  interest 
and  right  of  Dower,  in  the  land  conveyed,  acknowledged 
before  the  then  Chief  Justice,  Neither  of  those  instru- 
ments were  recorded  at  the  time  of  the  transactions.  The 
Indenture  of  Release  has  never  since  been  recorded,  and 
the  Renunciation  of  Dower,  although  since  recorded,  is 
admitted  to  have  been  recently  done,  and  since  the  suing 
forth  the  summons  in  this  case. 

On  the  trial  of  this  cause,  in  January;  the  Presiding 
Judge,  in  his  charge  to  the  Jury,  stated,  that,  as  no  time 
was  fixed  for  recording  those  instruments,  by  the  Act,  it 
was  competent  for  the  defendant  to  have  it  effected  even 
after  the  impetration  of  the  suit;  and  that,  as  the  Rettun* 
ciation  of  Dower  had  been  recorded,  the  terms  of  the  Act 
were  fulfilled,  and  the  bar  thereby  rendered  complete  and 
effectual.  *  •  « * 

-  l/nder  the  sanction  of  this  opinion  a  verdict  was  found 
for  the  defendant  with* costs. 

The  demandant  appealed  for  a  new  trial,  on  the  fol- 
lowing grounds  : 

1st.  That,  as  the  plaintiff  produced  full  testimony  that 
her  husband  had  been  lawfully  seized,  during  her  cover* 
turc,  in  the  premises,  and  the  pleadings  and  deeds  pro- 
duced by  the  defendant,  admitted  the  fact,  she  was  end* 
tied  to  recover,  notwithstanding  the  alleged  release  which 
was  not  executed  in  due  form  of  law,  inasmuch  as  it  was 
not  recorded  at  the  time  of  suing  out  the  Summons  of 
Dower  in  this  case. 

.  2nd.  Because  his  honor  was  mistaken  in  charging  the 
Jury,  that  a  record  of  the  alleged  release  even  since  the 
suit,  was  a  sufficient  compliance  with  the  act,  in  such  case 


January  Term.  471 

made  and  provided.  Whereas  the  plaintiff  alleged  that 
the  release  not  being  on  record  at  the  commencement  of 
this  suit,  she  was  entitled  to  recover \  and  at  any  rate  she 
was  not  liable  for  costs  in  commencing  an  action,  which,  if 
defeated  at  all,  was- defeated  by  the  act  of  the  defendant, 
done  since  the  commencement  of  the  action. 

,   Mr.  Justice  Gantt  delivered  the  opinion  of  the  Court. 

These  grounds  may  be  resolved  into  one,  as  each  de- 
pends upon  the  proper  meaning  and  construction  of  the  act 
of  assembly.  (P.  L.  132.  1  Brev.  Dig.  269.)  The  pream- 
ble to  this  act  recites,  u  that  whereas  no  office  or  offices 
have  been  hitherto  established,  whereby  any  fine  might  be 
passed  for  barring  any  feme  go  vert  other  right  and  inherit 
tapce,  and  of  her  dower  or  thirds  in  any  lands  or  tenements, 
but  such  feme  coverts  have  only  joined  with  their  hus- 
bands in  such  conveyances,  and  by  the  practice  of  late 
years  being  privately  examined  before  the  Chief  Justice 
of  the  province,  have  acknowledged  that  they  did  freely  and 
voluntarily  join  with  their  husbands  in  such  conveyances, 
without  any  compulsion,  dread  or  fear  of  their  said  hus- 
bands, which  being  certified  by  the  Chief  Justice,  the  same 
hath  been  entered  of  record  in  the  offices  of  Pleas,  yet  no 
law  hath  hitherto  passed  for  establishing  and  confirming 
such  practice,  so  that  such  titles  may  be  still  deemed  de- 
fective" The  act  then  proceeds  to  declare,. that  all  .deeds 
and  conveyances,  of  the  former  description,  shall  be  good 
and  effectual  in  law  to  bar  the  feme  covert,  and  her  heirs,  of 
such  estate  as  is  expressed  therein,  then  concludes  by  en- 
acting "  that  the  usual  method  and  practice  now  observed 
for  the  barring  of  any  feme  covert  c*f  her  estate  or  inheri- 
tance, or  of  her  dower  and  thirds,  by  joining  freely  and 
voluntarily  with  her  husband  in  any  conveyance  for  the 
purposes  aforesaid,  and  acknowledging  the  same  before 
the  Chief  Justice  for  the  time  being,  or  before  any  persons 
by  him  thereunto  authorised,  and  certified  by  the  Chief 
Justice,  and  recorded  in  the  office  of  Pleas,  shall  be  deemed 
as  effectual  and  valid  in  the  law  to  all  intents  and  purposes 
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whatsoever,  as  tuxyjine  passed  in  due  form  of  lav  in  nif 
Majesty's  Court  of  Pleas  at  Westminster,  for  conveying 
of  lands  in  Great  Britain."     It  is  obvious  from  these  ex- 
tracts, that  the  intent  of  the  legislature  was  to  assimilate 
the  mode  of  brirring  dower  here,  to  that  usually  practised 
in  England  by  fine  levied.      An.  office  is  created  for  die 
purpose,  and  in  respect  to  the  solemnities  which   are  re- 
quired to  be  observed  in  the  transfer  of  the  wife's  interest, 
whether  of  inheritance  or  dower,  the  superintending  care 
and  vigilance  of  the  Chief  Justice,  before  whom  the  exam- 
ination is  had,  is  to  accompany  the  transaction  throughout 
all  its  stages.     It  is  to  be  as  valid  as  any  fine  passed  in  due 
form  of  law*     Now  what  is  a  fine  ?  Co.  Litt.  SCVdennesit 
to  be  a  feoffment  of  record,  and  Blacks  tone,  an  acknowl- 
edgement of  <a  feoffment  on  record.     It  is  the  result  of  a. 
suit,  actual  or  feigned,  for  the   recovery  of  possession  of 
land,  and  to  the  passing  of  it,  in  due   form  of  law*     The 
statute  of  5th  Henry  IV,  c.  14,  requires  that  the  note  of 
the  fine,  which  is  an  abstract  of  the  writ  of  covenant  and 
the  concord,  naming  the  parcel  of  lands  and  parties,  and  the 
agreement,  shall  be  enrolled  of  record  ;  after  this  is  done, . 
comes  what  is  termed  the  foot  of  the  fine,  or  its  conclu- 
sion, being  a  recapitulation  of  the  whole  proceeding,  re- 
citing the  parties,  day,  year  and  place,  and  before  whom  it 
was  acknowledged  or  levied*      Indentures  are  engrossed 
therefrom,  and  delivered  to  the  parties,  cogntzor  and  cog-  . 
nizee.     This  statement  of  the  history  of  a  fine,  shows 
clearly  that  the  acknowledgement  made  of  the  right  by  die 
cognizor,  and  the  reducing  such  acknowledgement  to  re- 
cord, precedes  the  completion  of  the  fine  intended  to  be 
levied.     Now  although  some   of  the   solemnities  in  the 
levying  of  a  fine  are  omitted  in  the  act  of  assembly,  still 
this  act  of  notoriety,  the  reducing  to   record  a  release  of 
right  by  a. feme  covert,  is  one  of  the  constituent  parts,  and 
constitutes  the  most  essential  requisite  of  what  is  returned. 
The  ingenious  counsel  for  the  defendant  has  argued, 
that,  as  no  time  is  fixed  by  the  Act  of  Assembly  for  re- 
cording the  Release,  it  may  be  done  even  after  the  death 


of  £he  Husband,'  and  all  the  estate*  or  interest'  intended  td  * 
be' passed  wil>  then*  entire  to  the  benefit  of  the  grantee! ' 
Now,  in  general,  when' a  thing  is  required  to  be  done,  and 
no  tirtie  is*- fixed  foil-  the  dding  of  it^  their  it  i&to  be  done  • 
immediately,  or  perhaps  a  reasonable  time  (regard  being  * 
had  for  the' nature  and*  circumstances'  of  the  ease)  wiHfce 
allbwcd;  But  if  -we 'are,  as  the  Act  seems  to  require,. to. 
locate  bar  Views  and  confine  them  to  the  manner  of  passing . 
the  interest  of  the  Wife  by  fine  in  England,  then  we  are  - 
necessarily  lead  to  theconcluston,  that  the  time  for  record*  - 
irig  was  riot  to  be  extended  beyottdnhe  usual-time  required 
for  the  termination  of  a  suit,  where  no  opposition  was  to 
be  set  up;'  but  the  action  to  be'  Confessed  on  the  part  Af  the 
defendant.    Such  a  latitude  of  time  *as  is'  contended  for,  * 
■Wblsld  be  mcohsistent  with  the  nature  of  the  interest1  in* 
tertd&i  to  be  passed',  arid  would  unquestionably  go  to 
defeat  all  the  beneficial  effects' intended  to  be-  secured  'to 
tne  parties  concerned,  by  the  required 'notoriety  of  the 
transaction.    All  the  required  solemnities,  which  attach :  tar 
the  levying  of  a  fine  in  England,4  are  so  itiany  Common 
Law  substitutes  for  that  most  solemn  arid  tfefbriotts  of  alt 
act's,  at  the  Common 'Law,  the  investiture '  by  Libert)  of 
Seizin.     Nothing  is  to  be  inferred  from  the   faif  charaC-* 
ter  of  the  gentleman,  to  whom  this'release  appears  to  hjtre 
been  made;    The  rule'ftiust  be  uniform*,  and  canridt  dd»  * 
pend  upon  "a  circtimstance  so  contingent*    Had  his  char* 
acter  been  different,  would  the  lapse  of  time,  wtiich  has 
intervened  since  this  transaction  took  place,  have  sancti- 
fied in  any  manner  his  claim?    For  otherwise  the*' bar 
attempted  to  be  set  up,  would,  in  siich  a  case,  be  viewed 
with  a  suspicious  eye.     The  refeas'e  having  so  long  re- 
mained  unrecorded  (say  for  half  a  centut^)  would  in 
itself  afford  the  strongest  presumption  against  its  efficacy. 
Might  we  not  fairly  suppose,  that  the  Chief  Justice  had* 
seen  cause  to  suspend'  the  proceeding ;  that  he  was  not 
satisfied  with  what  had  been  done,  and  that  something 
further*  was  required  by  him  before- he  would  order  a 

record  to  be  made  of  the  renunciation.1    Might  it  -not 

60 
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have  come  to  his  knowledge,  either  through  the  wife  of 
by  the  instrumentality  of  some  of  her  fronds,  that  her 
consent  had  not  been,  voluntary,  that  coercion  had  been 
practised  by  the  husband ;  and  arriving  at  this  knowledge 
before  it  was  admitted  to  record,  ht  had  declined  his 
sanction.  Or  may  we  not  presume  further,  that  from  a 
supposed  agreement  and  acquiescence  on  the  part  of  the 
wife,  the  Renunciation  of  Dower  had  been  formally  made 
out,  with  the  seal  annexed,  but  never  acknowledged 
before  the  Chief  Justice  at  all.  These  appear  to  be  fair 
presumptions  in  a  case  so  situated ;  nor  are  they  at  all  im- 
paired by  the  circumstance  of  her  having  joined  in  the 
Release  of  the  fee.  This  was  executed  in  the  presence  of 
witnesses,  not  of  the  Chief  Justice  himself.  The  interest 
thereby  passed,  was  one  over  which  she  had  no  control. 
The  fee  abided  in  the  husband,  and  the  only  interest  which 
the  wife  had  in  the  land,  was  one  secured  to  her  by  the 
kindness  and  humanity  of  the  Law,  and  contingent  in  its 
nature.  The  fee  simple  and  estate  in  Dower  are  separate 
and  distinct  estates.  The  latter  springs  out  of  the  former 
eo  instant  e^  that  the  husband  dies,  by  operation  of  law, 
and  is  only  a  temporary  clog  to  the  enjoyment  of  it.  On 
the  death  of  the  wife  it  merges  in  the  fee  which  had  been 
priority  created.  To  conclude  on  this  part  of  the  case, 
I  will  only  add,  that  considered  in  the  light  of  an  action 
in  Court,  which  is  the  true  nature  of  a  fine,  it  appears  to 
me,,  there  would  be  as  much  propriety  in  sustaining  a  mo- 
tion to  enter  up  judgment  on  a  writ  of  covenant  which  had 
been  made  returnable  before  the  then  Chief  Justice,  nunc 
pro  tunCy  when  some  of  the  parties  to  the  suit  have  passed 
away,  and  those  who  may  have  survived  the  ravages  of 
time,  have  lost  all  recollection  of  what  was  the  subject 
matter  in  contest,  as  to  say,  that  a  good  record  could  have 
been  made  of  this  release  of  Dower,  at  the  time  it  was 
done.  The  claim  of  Dower  is  one  founded  in  the  Com- 
mon Law,  and  perhaps  there  is  no  right  which  its  wisdom 
takes  more  delight  in  cherishing  and  upholding  than  that 
of  Dower.    The  reason  which  it  assigns  for  allowing  it 
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is  altogether  satisfactory  and  sufficient,  viz.  for  the  suste- 
nance of  the  wife,    and  the  nurture  and  education  of 
younger  children;  to  which  might  be  added  the  cogent 
one  assigned  by  Lord  Coke,  that  it  is  pretium  pudorisi 
So  scrupulously  just  are  its  provisions  in  favour  of  this 
right  to  the  widow,  that  it  makes  a  seizin  in  law  as  effec- 
tual as  a  seizin  in  deed,  to  render  the  wife  dowable  of  the 
lands  of  the  husband ;  thus,  protecting  her  in  a  state  where 
she  is  not  capable  of  acting  for  herself,  at  the  same  time, 
that  it  will  not  allow  a  husband  to  be  tenant  by  the  curtesy 
of  any  other  thin  an  actual  seizin  in  deed  of  her  lands. 
Magna  Carta  secures  the  wife  from  all  the  then  feudal 
exactions  and  oppressions  with  which  the  cupidity  of  the 
nobles  had  fettered  her  estate,  by  declaring  that  nothing 
shall  be  taken  for  assignment  of  the  widow's   dower ; 
granting  to  her  at  the  same  time  the  privilege  of  remain- 
ing in  the  capital  mansion  house  of  the  husband  for  the 
space  of  forty  days,  within  which  time,  it  requires  her 
Dower  shall  be  assigned.     Her  estate  is  freed  from  all 
tolls  and  taxes,  nor  can  the  King  himself  distrain  for  his 
debt  on  the  Dower  lands,  if  contracted  during  the  cover- 
ture.    The  claim,  by  the  rules  of  the   Common  Law, 
could  only  be  barred  by  a  solemn  proceeding  on  record, 
such  as  a  fine  levied  or  Common  Recovery  suffered,  or  by ' 
the  wife  committing  some  act  which  would  in  itself  render 
her  unworthy  the  kindness  and  protection  of  her  husband 
and  the  law :    And  even  in  such  a  case,  if,  by  her  address 
or  contrition  and  amendment,  she  became  reconciled  to 
her  husband,  she  was  "ipso facto"  restored  to  her  right 
of  dower,     indeed,  in  tenderness  to  die  sex,  and  per- 
haps for  the  substantial  reason  assigned  by  the  Common 
Law  for  allowing  this  claim,  they  have  hitherto  been 
indulged  in  a  manner  which  modern  Jurists  might  deem 
unreasonable.      No  provision,    which  the  husband  can 
make  after  coverture,  however  it  may  exceed  the  value  of 
her  dower,  can  bind  her  to  the  acceptance  of  it  in  lieu 
thereof,  but  on  the  death  of  her  husband,  she  is  allowed 
capriciously  to  reject  it,  and  betake  herself  to  the  right  of 
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dower  secured  to  her  by  the  Common  Law.    Marriage, 
seizin  of  the  husband  and  his  death,  consummate  this  right 
to  the.  wife*     If  on  the  death  of  the  husband,  there  is  no 
subsisting  bar,  this  newly  created  freehold  estate  must  rest 
somewhere,  or  is  gone  for  ever.     To  show  this,  I  would 
refer  to  a  practice  usually  resorted  to  in  England  for  barr- 
ing  dower,  viz.  by  a  jointure  settled  on  the  wife  before 
marriage,  pursuant  to  Statute  of  Henry  the  8th.     By 
jointure  is  understood,  "  a  competent  livelihood  of  Free- 
hold for  the  wife,  of  lands  and  tenements,  to  take  effect 
in  profit  or  possession  presently,  after  the  death  of  the 
husband,  for  the  life  of  the  wife  at  least."     And  the  law 
is  clearly  settled,  that  if  the  jointure  does  not  take  effect 
immediately  on  the  death  of  the  husband,  her  Common 
Law  right  becomes  vested,  and  she  may  resort  to  it.     A 
jointure  agreed  upon  and  secured  agreeably  to  the  provi- 
sions of  the  Statute,  constitutes  a  bar.-    So  here  a  release 
of  the  wife's  right  of  dower  recorded  in  pursuance  of  the 
Act  of  Assembly,  would  constitute  a  bar,  but  if  omitted 
to  be  recorded  during  the  life  of  the  husband,  the  case 
falls  within  the  reason  which  governs  in  the  case  of  join- 
ture, and  cannot  be  distinguished  from  it.    I  will  only  ask 
further,  that,  as  the  estate  of  dower  is  one  of  a  freehold 
nature,  consummated  by  the  death  of  the  husband — where 
did  it  rest  between  the  periods  of  the  death  of  the  hus- 
band and   recording  the    renunciation  of  dower  ? '  It   is 
conceived  that  such  an  interest  cannot  be  in  abeyance. 
It  must  take  effect  presently  or  not  at  all.     The  freehold 
was  not  in  the  defendant  at  the  time  of  the  death  of  the 
husband;  for  a  record  of  the  renunciation  of  dower  was 
necessary  to  the  completion  oi  his  estate,  and  this  had 
not  been  done.     The  freehold  therefore  appertained  to  the 
wife  alone.      The  defendant,  by  his  omission,  or  those 
under  whom  he  claimed,  had  precluded  the  possibility  of 
this  freehold  interest  of  the  wife  vesting  in  him.     Upon 
the  whole,  I  am  of  opinion,  that,  as  no  bar  to  this  claim 
existed  on  the  death  of  the  husband,  it  was  not  competent 
for  the  defendant,  either  under  the  Act  of  £ssemblv  or 
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ihe  principle  of  the  Common  Law,  to  defeat  the  demand- 
ant's claim  for  dower,  and  that  she  was  entitled  to  recover 
the  same  with  damages,  for  the  detention,  and  costs  of 
suit.    In  which  opinion  a  majority  of  the  Court  concur- 

Mr.  Justice  Cheves  delivered  his  opinion. as  follows  ; 

The  only  question  in  this  case  is,  whether,  the  deed  of 
renunciation  by  the  demandant,  was  recorded  in  time  or 
pot?  The  act  fixed  no  time.     It  is  very  obvious,  as  was 
argued  very  ingeniously  by  the  counsel  for  the  demand- 
ant, that  the  solemnities  and  requisites  of  our  act  of  as- 
sembly were  borrowed  from  the  doctrine  and  practice  of 
fines*     As  these  were  records  of  the  courts,  so  it  was  in- 
tended to  make  the  renunciation  prescribed  by  the  £Ct  a 
record  of  a  Court,  and  therefore  it  was  to  be  recorded,  not  in 
the  office  of  the  Register  of  Mesne  Conveyance,  but  in  the 
Common  Pleas.     The  Act  fixed  no  time,  and  as  it  was 
connected  with  no  suit  or  judicial  proceeding,  no  time  had 
been  established  by  practice.     It  was  governed  by  the 
prudence  and  pleasure  of  the  parties.      In  this  case  the 
Act  of  Recording  was  indeed  very  long  omitted,  but  I  can 
discover  no  authority  for  saying,  that  it  was  too  late.     The 
counsel  for  the  demandant  has  attempted  to  fix  a  period. 
He  says,  it  ought  to  have  been  recorded  in  the  life  time  of 
the  husband,  before  the  right  of  the  demandant  to  Dower 
was  perfected.     This  he  has  attempted  to  support  on  prin- 
ciple and  on  the  particular  policy  of  the  case.     He  argued 
that  where  no  time  is  fixed  for  the  performance  of  an  Act, 
the  law  requires  it  to  be  done  in  a  reasonable  time.     But 
this  argument  was  well  answered  by  saying,  that  where 
no  time  is  fixed,  the  act  may  be  done  at  any' time  which  will 
not  be  injurious  to  individuals  or  contravene  any  public 
law.     Where  the  Legislature  deems  time  in  itself  essen- 
tial as  the  rule  of  its  policy,  it  fixes  a  precise  time,  and  pre- 
scribes an  express  penalty.     It  has  done  neither  in.  this 
case.     The  ingenuity  of  counsel  has  been  unable  to  fix  any 
period  of  years  which  shall  constitute  this  f  easonable  time, 
however  remote  he  should  have  made  the  period,  he  could 
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find  no  principle  or  authority  which  could  fix  this  reasona* 
ble  time,  aa  relative  to  time  only.     His  effort  therefore 
was  to  show,  that  there  was  a  period  when  the  right  of  the 
demandant  became  indefeasible  by  a  deed  which  was  to  be 
subsequently  perfected ;  and  the  period  he  fixed  on  was 
the  death  of  the  demandant's  husband,  when  her  title  to 
dower  became  complete.     Now  the  argument  is,  that  the 
estate  being  perfected,  it  could  not  be  released  by  a  deed 
partly  executed,    while  the  estate  was  contingent,    and 
which  was  perfected  after  the  estate  became  certain  and 
complete.     I  ask,  why  not  ?    I  know,  that  if  a  man  con- 
vey land  to  which  he  has  no  title,  and  afterwards  acquire  a 
title,  it  will  not  pass  by  the  conveyance  ;  but,  I  know  no 
rule  which  defeats  a  title  good  before,  because  anterior  to 
the  completion  of  the  conveyance,,  that  title  has    been 
strengthened  and  perfected.     Such  is  the  state  of  facts  in 
this  case.     There  was  such  a  title  in  the  demandant,  du- 
Ting  her  coverture,  .as  enabled  her  to  release  by  a  present 
conveyance  all  her  right  of  Dower,  whether  contingent  or 
otherwise.     Now,  how  could  the  perfecting  of  that  right 
defeat  a  conveyance   capable  of  conveying  it  where  it 
should  be  perfected,  merely  because  the  conveyance  was 
completed  at  a  time,  when,  according  to  legal  principle, 
the  right  was  more  clearly  susceptible  of  being  conveyed  ? 
Besides,  this  rule,  if  it  may  be  called  one,  would  be  intol- 
erable from  its  want  of  uniformity.     It  may,  controlled  a^ 
it  must  be,  by  accident,  be  one  day  or  fifty  years. 

The  argument,  that  the  object  of  the  Legislature  was  to 
give  notoriety  to  the  fact,  that  the  wife  had  renounced  her 
dower,  in  order  that  her  friends  might  protect  her  from 
undue  influence,  seems  to  mc  to  have  little  weight  in 
itself;  because  the  same  influence  which  effected  the 
solemn  renunciation  before  a  Judge,  would  repel  their 
interference.  Nor  is  it  a  kind  of  protection  of  the  wife 
which  the  law  any  where  contemplates;  but  the  best  an- 
swer has  already  been  given,  and  comes  from  the  demand- 
art's  counsel.  The  object  of  the  law  appears  obviously  to 
be  to  produce  a  conformity  as  far  as  possible  with  t\it 
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doctrine  and  practice  of  fines,  and  intended,  that  the 
renunciation  should  only  have  the  effect,  by  becoming  a 
record  of  the  Court  of  Common  Pleas.  The  argument, 
that  the  renunciation  being  only  an  acknowledgement  be- 
fore a  Judge,  and  not  signed  by  the  wife  (another  proof 
that  it  was  intended  to  be  viewed  as  a  kind  of  judicial 
record)  she  might  be  personated  by  another  woman,  had 
plausibility,  but  this  was  answered  sufficiently  by  the  fact 
that  she  necessarily  joined  her  husband  in  the  release  by 
signing,  sealing  and  delivering  it,  which  puts  the  case,  in 
this  respect,  on  the  footing  of  other  conveyances*  It  may 
be  supposed,  that,  if  the  recording  be  required  with  a 
view  to  make  the  renunciation  a  record  of  Court,  some 
time  ought  to  Be  fixed  with  reference  to  the  practice  in  the 
cases  of  judicial  records.  But  there  is  no  analogous 
practice,  because  in  this  case  there  is  no  suit,  and  there- 
fore no  continuance  is  necessary  or  practicable  which 
would  fix  a  period.  Were  any  such  analogy  applicable  to 
the  case,  I  should  say,  that,  in  a  case  where  no  unfairness 
is  suggested,  when  it  is  certain  the  right  was  renounced, 
and  a  form  only  omitted,  that  the  Court  ought  to  order  it 
to  be  recorded  u  nunc  pro  tunc."  The  case  is  one  in 
which  the  Act  fixes  no  time  for  the  recording  of  the  deed : 
the  demandant  is  morally  bound  by  it,  and  no  third  per- 
son has  been  injured,  yet  a  precise  period  is  to  be  arbi- 
trarily fixed,  and  a  real  and  bona  fide  instrument  declared 
null  and  void,  merely  for  the  omission  of  this  form.  I  ask 
for  a  single  parallel  or  analogous  case  ? 
♦  I  am  of  opinion  a  new  trial  ought  not  to  be  granted. 
Mr.  Justice  Cokock  concurred. 

Hunt)  for  the  motion. 
H*  A.  de  Saussitre,  contra. 
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David  Alexander  vs.  William  GiBsotf. 

The  Act  of  Assembly  discharging'  the  Insolvent  Debtor  from  all  ftitur* 
actions,  &c.  at  the  suit  of  all  suing  creditors,  or  such  as  have  receiv- 
ed a  dividend  of  his  estate,  assigned  under  his  petition,  is  not  con- 
trary to  the  constitution  of  the  tnited  States,  ut  viiletur. — fa'J 

Query  ?  Whether  the  right  to  pass  Bankrupt  laws  is  exclusive  in  Con* 
gress?  They  have  the  right  to  pas9an  Uniform  System  qf  Bankruptcy. 

Before  taking  the  benefit  of  the  Insolvent  Debtors  Act,  three  months 
-notice,  at  least,  is  required  by  the  act.  The  Prison  Bounds  Act  re- 
quires but  ten  days. 

Query?  Whether  the  clause  in  our  Act,  forbidding  aU  creditor'*  suing* 
■the  insolvent  debtor  before  the  expiration  of  twelve  months,  after 
his  discharge,  be  constitutional  or  not  i 

X  HIS  case  was  tried  in  May  Term,  181 T,  before  M*>~ 
Justice  Colcock. 

The  defendant  had  been  sued  and  held  to  bail  by  the 
plaintiff.  Judgment  had  been  obtained  against  him,  and 
execution  issued,  and  returned  nulla  bona*  He  was  then 
surrendered  by  his  bail  to  the  Sheriff,  and  thereupon  peti- 
tioned the^  Court  for  his  discharge,  under  the  Insolvent 
Debtors  Act. 

His  application  was  opposed,  on  the  ground  of  fraud. 
\  Jury  was  impannelled  for  the  trial  of  certain  facts, 
which,  it  was  alleged,  were  evasive,  and  in  fraud  of  the 
laws,  under  which,  he  sought  to  be  discharged.  And  as 
evidencing  an  unfair  control  over  a  part  of  the  property 
he  nad  professed  to  assign.  He  petitioned  on  the  ■■  ■ 
May,  1817,  and  exhibited,  with  his  schedule,  the  copy 
of*  an  assignment  to  assignees,  in  England,  dated  19th 
February,  181/,  in  which  he  had  assigned  the  greater 
part  of  his  effects,  in  exclusion  of  the  plaintiff,  and  other 
creditors,  in  Charleston.  It  appeared  that  he  had  enter- 
ed into  copartnership,  on  the  1st  January,  1817,  with  a 
Mr,  John  Rogue,  to  carry  on  business,  at  Savannah,  and 
in  Liverpool.  That  his  partner  was  returned  a  debtor  in 
the  schedule  of  the  assignment,  of  the  19th  February,  in 
or  about  g  13,000;  and  that  he  received  from  Mr.  Hup* 


January  Terra.  481 : 

Smith,  on  the  3d  March,  1817,  between  S83  and  $4,000 
(being  one  of  the  debts  included  in  the  above  assignment.) 

The  objections  to  the  discharge  of  the  debt  were, 

1st.  That  the  bail  were  fixed  by  the  signing  of  the  judg- 
ment, and  had  not  a  right,  after  that,  and  the  return  of 
nulla  bona  to  the  execution,  to  surrender  the  defendant  to 
the  Sheriff;  and  that,  to  admit  him  to  the  benefit  of  the 
Insolvent  Debtor's  Act,  would  discharge  the  bail  contrary 
to  law. 

,  fcnd.  That  the  acts,  being  repugnant  to  the  constitution 
of  the  United  States,  were  repealed  by  it. 

3rd.  That  the  defendant  had  given  insufficient  notice, 
viz.  ten  days,  instead  of  three  months. 

4th.  That  the  assignment,  of  the  19th  February,  1817, 
warn  manifestly  made  with  a  view  to  the  defendant's  appli- 
cation for  a  discharge  under  the  Insolvent  Debtor's  Act; 
and  giving  an  undue  preference  to  some  creditors,  was 
contrary  to  the  spirit  and  interest  of  the  act. 

5th.  That  returning  Mr.  Bogue,  whom  he  had  received 
into  copartnership  only  on  the  1st  January,  1817,  a  debtor 
for  near  213,000,  on  the  17th  February,  was,  under  the 
circumstances  of  the  case,  merely  colourable,  and  a  con- 
trivance to  keep  in  trade  that  sum,  at  least,  as  long  as 
would  be  necessary  to  recover  it  by  process  of  law. 

The  Presiding  Judge  stated  to  the  Jury,  that  the  first 
ground  of  objection  was  unconnected  with,  and  irrelevant 
to,  the  issue ;  and  that  the  other  grounds  were  insufficient 
in  law;  and,  also,  gave  as  his  opinion,  that  the  facts 
proven  did  not  support  the  charge  of  fraud;  and  that 
fraud  should  not  be  presumed.  The  Jury  returned  a  ver- 
dict in  favor  of  the  defendant,  and  he  was  discharged* 
A  motion  was  now  made  for  a  new  trial  and  to  set  aside 
the  order  of  discharge,  on  the  following  grounds  : 

1st.  That  the  Insolvent  Debtor's  Act  is  repugnant  to 
the  Constitution  of,  the  United  States. 

2nd*  That  a  notice  of  three  months  ought  to  have  been 

given. 

3rd.  That  the  assignment,  of  the  17th  February,  ftiade 

61 
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in  contemplation  of  defendant's  application  for  a  discharge 
under  the  act,  was  in  fraud  and  evasion  of  the  said 
act ;  .and  such  an  undue  preference  among  his  creditors  as 
excluded  him,  by  the  provisions  of  the  said  act,  from 
die  benefits  thereof. 

.  4th.  That  the  facts  proved  in  the  case  afforded  positive 
evidence  from  which  the  Jury  might  infer  fraud ;  and  the 
Court  misdirected  the  Jury  in  applying  to  these  facts  die 
maxim  of  law,  that  fraud  is  never  to  be  presumed. 

Mr.  Justice  Cokock  delivered  the  opinion  of  the  Court. 
•  It  was  contended,  that  the  defendant  could  not  be  dis- 
charged according  to  the  provisions  of  the  Act  of  1759, 
(P.  L.  247.     2  Brev.   Dig.  148,)  entitled  u  An  Act  for 
the  more  effectual  relief  of  Insolvent  Debtors,  Sec."  be- 
cause, by  the  8th  sec.  of  the  1st  article  of  the  Constitution 
of  the  United  States,  it  is  declared  "  that  Congress  shall 
have  the  power  to  establish  uniform  laws  on  the  subject  of 
bankruptcies,  throughout  the  United  States;1'    and  the 
delegation  of  this  power  operates  as  a  repeal  of  all  Stater 
Laws  on  that  subject :  That  our  Act  is  to  be  considered 
as  a  Bankrupt  Law.     The  question  to  be  decided  is  one 
of  the  first  importance,  as  it  involves  a  construction  of  the 
Constitution  of  the  United  States ;  and  its  difficulty  will  be 
readily  acknowledged  when  it  is  ascertained,  that  there  is 
a  difference  of  opinion  on  the  subject  among  the  Judges  of 
the  United  States9  Courts.  Although,  it  must  be  admitted 
that  there  is  a  great  similarity  between  our  Act  and  a 
Bankrupt  Law,  yet,  I  conceive,  that  there  are  some  very 
obvious  and  important  distinctions.     Bankrupt  Laws  usu- 
ally embraced  the  mercantile  part  of  the  community,  and 
their  associates.     The  provisions  of  our  act  extend  to  all 
classes  of  citizens.     A  Bankrupt  is  discharged  from  all 
subsisting  debts  :  The  Insolvent  Debtor  from  such  only 
'  as  have  been  sued  for.     Certain  specified  acts,  at  once, 
make  a  man  a  bankrupt,  and  his  property  is  vested,  by 
operation  of  law,  in  assignees  for  the  benefit  of  his  credit- 
ors :    Whereas  the  Insolvent  Debtor  is  himself  the  actor 
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lhat  applies  for  the  benefit  of  this  act ;  and,  if  he  does 
not  choose  to  do  so,  may,  in  spite  of  his  creditors,  retaift 
his  property,  by  remaining  in  gaol.  Whatever  view  may 
be  taken  of  the  power  vested  in  the  General  Government 
upon  the  subject  of  Bankrupts,  then,  it  will  seem,  that  it 
is  not  a  violation  of  it,  that  the  individual  states  should 
pass*  ;acts  for  the  relief  of  Insolvent  Debtors.  It  is  con* 
cejvqd,  that  the  conduct  of  all  the  states,  and  of  Congress 
k«elf,  in  the  first  and  only  Act  passed  on  this  subject, 
aught  to  be  considered  as  a  contemporaneous  exposition 
of  the  Constitution.  As  far  as  I  have  been  able  to  obtain 
information,  I  find,  that  there  is  an  act  for  the  relief  of 
Insolvent  Debtors  in  every  state;  and  the  Act  of  Bank- 
ruptcy passed  by  Congress,  contained  a  clause  declaring, 

« 

that  such  acts  were  not  to  be  considered  as  repealed  or. 
annulled  by  that  act,  unless  where  they  conflict*  Nay, 
more,  Congress  has  such  a  Jaw  for  the  Territory  of  Co* 
lumbia ;  not  passed  under  the  power  given  by  the  8th  see* 
of  the  Constitution,  but  under  the  general  power  given  to 
legislate  for  that  section  of  the  country*  Even  in  England 
such  laws  are  passed,  notwithstanding  their  long  establish- 
ed system  of  bankruptcy,  (3  vol.  Tomlin's  Ed.  of  Jacob's 
Law  Dictionary,  p.  459.)  From  these  circumstances,  I 
think  it  fair,  to  say,  that  the  distinction  laid  down  between 
an  Insolvent  and  Bankrupt  Law,  is  one  which  has  been 
recognized  both  by  politicians  and  lawyers ;  and  that  our 
act,  being  an  Insolvent  Debtor's  law,  and  not  a  Bankrupt 
law*  is  not  within  the  power  delegated  to  the  General  Gov- 
ernment; and  of  course  not  unconstitutional. 

But  as  such  laws  have  been  considered  by  gentlemen  of 
distinguished  talents,  both  on  the  bench  and  at  the  bar, 
as  bankrupt  laws,  it  may  be  necessary  to  determine,  whe- 
ther,  if  our  act  be  so  considered,  it  follows,  that  it  is 
unconstitutional :  And  I  am  of  opinion,  that  if  it  be  con- 
sidered as  a  bankrupt  law,  it  still  is  not  unconstitutional. 

1st.  Because  the  power  given  to  the  general  Govern- 
ment is  not  exclusive ;  and 
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* 

2nd.  Because  it;  can  only  be  considered  exclusive, 
when  Congress  do  exercise  it. 

In  determining  this  part  of  the  case,  it  is  believed,  that 
better  authority  cannot  be  had  than  those  numbers  written 

w 

by  Publius^  commonly  called  The  Federalist,  which  have 
been  always  attributed  to  gentlemen  of  the  first  talents,  in 
our  country,  and  who  were  members  of  that  convention 
which  framed  the  Constitution.  It  is  said,  that  there  are 
only  three  cases  in  which  the  alienation  of  state  sove- 
reignty is  to  be  considered  as  exclusive. 

1st.  Where  it  is  so  in  express  terms. 

2nd.  Where  the  States  are  prohibited  from  exercising 
the  power  granted  to  the  General  Government,  and 
*    3rd.  Where  the  exercise  of  a  like  power,  by  the  States, 
to  that  which  is  granted  to  the  General  Government,  would 
be  absolutely  and  totally  contradictor}'  and  repugnant.  * 

It  is  clear,  that  the  power  given  to  the  General  Govern- 
ment, on  this  subject,  is  not  comprehended  in  either  of 
the  two  first  cases ;  but,  it  is  said,  it  is  embracod  in  the 
last.  Suppose  the  Individual  States  should  so  legislate 
on  this  subject  as  not  to  interfere  with  the  only  uniform 
system  which  might  be  established  by  the  General  Gov- 
ernment, could  it  be  said,  that  the  exercise  of  a  similar 
power  would,  under  such  circumstances,  be  absolutely 
and  totally  contradictory  and  repugnant  ?  I  presume  not. 
Suppose  a  bankrupt  law  to  be  confined  (as  it  is  conceived 
by  many  it  ought  to  be)  to  traders,  and  their  associates, 
and  the  State  should  pass  a  law  of  the  same  kind,  or  even 
in  the  same  words,  and  extend  its  operation  to  all  classes 
of  citizens,  would  there  be  any  contradiction  or  repug- 
nancy in  these  laws,  so  as  to  prevent  them  from  being 
both  carried  into  operation  at  the  same  time  ?•  Surely  none. 
Then  the  power  given  is  not  wholly  exclusive,  but  a  sim- 
ilar power  may  be  exercised  by  the  Individual  States. 
This  construction  is  supported  by  the  words  of  the  Con- 
stitution, u  shall  have  power  to  establish  uniform  laws, 
&c."  Now  in  this  grant,  it  is  certainly  submitted  to  Con- 
gress to  decide  whether  a  uniformity  of  law  on  the  sub* 
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jcct  is  expedient,  if  practicable;  and  I  think,  we  are  at 
liberty  to  say,  they  have  determined,  that  it  is  not.     I 
suppose  the   Convention  to  have    held  this    language : 
*' Laws  for  the  relief  of  Insolvent  Debtors' are  necessary 
to  the  well  being  of  a  Government,  and  we  conceive  there 
should  be  some  uniformity  on  the  subject,  throughout  the 
United  States ;  and  we  give  you  the  power  to  establish 
such  uniformity,  if  it  shall  appear  expedient ;  if  not,  the 
States  may  exercise  the  power  as  they "  now  do."     This 
would  imply  a  condition,  and  so  far  is  opposed  to  the  idea 
of  exclusion,  but  aJmits,  that  when  the  power  is  exer- 
cised by  the  General   Government,  the   States  shall  not 
interfere.     Can  it  be  believed,  that  it  was  intended  to 
place  the  people  so  absolutely  under  the  control  of  the 
General  Government,  as  to  enable  it  to  say  to  them,  there 
, shall  be  no  law  on  this  subject?    Is  not  the  grant  of  the 
,power  to  Congress  to  legislate  on  the  subject,  an  expres- 
sion, on  the  part  of  the  people,  of  their  opinion  as  to  the 
.necessity  of  such  laws  ?    If  so,  the  condition  not  being 
fulfilled,  the  power  is  not  divested  from  the  States,  but 
remains  as  it  did.  before  the  passing  of  the  Constitution. 
I  consider  the  Federal  Government  as  the  great  political 
.agent  of  the  people,  for  certain  purposes ;  and  when  an 
agent  fails  to  act  on  a  subject  within  his  power  of  attorney, 
it  is  clear  that  the  principal  may  do  so.     And  this  analo- 
gy is  supported  by  the  nature  and  construction  of  Federal 
Government.     They  do  not  necessarily  possess  all  the 
essential  rights  of  sovereignty,  but  only  such  a  portion  of 
them  as  is  expressly  delegated,  and  these  are   always  de- 
.fined  with  great  accuracy.  This  view  of  the  subject  would 
preserve  the  harmony  of  our  Government ;  whereas,  the 
construction  contended  for  by  the  plaintiff's  counsel  would 
lead  to  the   most  deplorable  consequences.     Our   gaols 
would  be  filled  with  unfortunate  debtors,  for  whom  there 
would  be  no  relief.     The  guilty  and  the  innocent  would 
be  alike  subjected  to  their  merciless  and   unrelenting  cre- 
ditors. 

The  opinions  of   the   Judges,  who  have  determined 
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cases  in  which  this  question  has  been  discussed,  may  be 
said  to  be  unanimous. 

Mr.  Justice  Livingston,  in  the  case  of  Adams  vs.  Story, 
(6  Hall's  Am.  Law  Journ. ;  is  of  opinion,  that  the  power 
is  not  exclusively  given  to  the  Qeneral  Government. 

Chief  Justice  Tilghman,  in  the  case  of  the  Farmer's 
and  Mechanic's  Bank  vs.  Wra,  W.  Smith,  (6  Hall's  Am. 
Law  Journ.  547,)  although  he  considers  the  Act  of  Penn- 
sylvania a  Bankrupt  Laiv,  declares,  that  it  is  not  in  viola- 
tion of  the  power  delegated  to  the  General  Government  ; 
and  says,  that  his  brother,  Mr.  Justice  Duncan^  concur- 
red with  the  Court. 

Mr.  Justice  Washington,  in  the  case  of  Golden  vs. 
Prince,  (5  Hall's  Law  Journ.  502,)  declares  as  his  opin- 
ion, that  the  power  is  exclusive  as  to  Bankrupt  laws,  but 
savs,  he  gives  no  opinion  as  to  Insolvent  laws. 

Mr.  Justice  Johnson,  in  the  case  of  Hannay  vs.  Jacobs, 
thinks  there  is  no  legal  distinction  between  Bankrupt  and 
Insolvent  Laxvs ;  but  does  not  think  the  power  is  given 
exclusively  to  Congress. 

Another  objection  to  this  law  is,  that  it  is  unconstitu- 
tional, as  it  u  impairs  the  obligation  of  contracts",  contra- 
ry to  the  1st  art.  10th  sec.   of  the  Constitution.    This 
ground  was  rather  touched  than  relied  on  by  the  plaintiff's 
counsel ;  and  I,  therefore,  shall  not  go  at  large  into  the 
consideration  of  it.     In  giving,  a  construction  to  that  part 
of  the  Constitution  it  is  necessary  to  take  a  view  of  the 
state  of  things  which  existed  at, the  time  of  its  adoption, 
and  of  the  particular  acts  which  had  been  passed  by  many 
of  the  states  during  the  struggle  for  our  independence. 
From  the  difficulties  which  had  arisen  during  the  war,  it 
was  found   to  be  impossible  for   debtors  to  satisfy  the 
demands  of  their  creditors.     The  value  of  property  had 
diminished.     There  was  little  circulating  medium  in  the 
country.    And  hence  had  originated  u  Pine-barren  acts;" 
u  Instalment  laws,"  and  other  acts  of  a  similar  character, 
impairing  the  obligation  of  contracts,  arid  thereby  des- 
troying credit.     Many  of  these  laws  were  then  in  opera- 
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tion,  and  to  guard  against  the  continuance  of  them,  was 
the  avowed  object  of  this  clause  in  the  Constitution,  That 
it  was  not  intended  to  effect  either  Bankrupts  Insolvent 
laws  is  most  obvious,  when  it  is  recollected,  that  the  Con- 
stitution itself  contained  the  section,  which  has  just  been 
made  the  subject  of  consideration,  and  the  provision  for  the 
establishment  of  a  uniform  system  of  Bankruptcy.  The 
very  able  exposition  of  Mr,  Justice  Livingston,  in  his 
opinion,  in  the  case  of  Benjamin  &  Caleb  Adams  vs. 
Augustus  Story,  (6  Am.  Law  Journ.  p.  475,)  renders  any 
further  observation,  on  this  point,  unnecessary.  Indeed, 
it  did  not  appear  to  be  much  relied  on  by  the  plaintiff's 
counsel. 

I  come  now  to  the  examination  of  the  third  and  fourth 
grounds,  as  I  shall  leave  the  second  to  be  last  examined. 
The  third  ground  is  presented  in  the  strongest  possible 
view  against  the  defendant,  by  assuming  the  position,  that 
the  assignment  made  to  his  creditors, ,  in  England,  was 
made  in  contemplation  of  an  application  for  the  benefit  of 
the  Insolvent  Debtor's  act  of  our  state.  This  may  have 
been  presumed  from  all  the  circumstances  of  the  case,  but 
there  was  nothing  like  positive  proof  on  the  subject.  Let 
it  however  be  admitted,  still  it  is  not  an  evidence  of  fraud, 
for  there  is  nothing  in  the  provisions  of  the  act  which 
prevents  a  man  from  giving  a  preference  to  one  creditor 
or  to  one  set  of  creditors.  On  the  contrary,  the  provi- 
sion of  the  Act  of  1788,  obviously  implies,  that  he  may 
do  so,  by  declaring,  that  a  debtor  shall  not  be  discharged 
if  he  assign  his  estate,  or  any  part  thereof,  to  one  creditor 
in  preference  to  another,  within  three  months  before  his 
confinement,  or  any  time  after,  (Pub.  Laws,  p.  457,  sec.  7* 
2  Brev.  Dig.  157  :)  And  here  the  assignment  was  made 
three  months  and  —  days  before  the  defendant's  con- 
finement. It  may  be  difficult  to  determine  why  this  par- 
ticular period  of  time  was  fixed  by  the  act ;  but  it  is  suffi- 
cient, that  the  defendant's  case  did  not  come  within  it.  Nor 
does  the  Common  Law  prevent  a  debtor  from  giving 
*.uch  a  preference  to  favoured  creditors.     I  shall  not  refer 
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to  cases  to  support  the  general  position,  but  to  show  that 
assignments,  in  all  respects  like  the  present,  have  been 
supported,  (Estwick  vs.  Caillaud,  5  Term  "Reports  420. 
Willes  &  Fontaine  vs.  Ferris,  5  John.  I*ep.  345.)  But  it  wa» 
urged,  that  the  circumstance  of  the  defendants  taking  Mr. 
Bogue  into  copartnership,  so  shortly  before  his  assign- 
ment, evidenced  a  fraudulent  intention.  Whether  the 
fact  could  or  should  induce  a  suspicion  of  fraud,  was  left 
to  the  Jury ;  bat  it  was  conceived  by  the  Court,  that  it 
was  not  at  all  calculated  to  produce  that  effect.  It  may- 
have  been  done  before,  the  defendant  thought  of  the? 
assignment :  and  surely  a  man  ought  not  to  be  subjected 
to  the  imputation  of  fraud  for  making  new  exertions  ir» 
the  way  of  his  business.  The  defendant  returned  his 
copartner  as  a  debtor,  and  the  creditors,  of  course,  arc 
entitled  to  the  amount  due  by  him,  which,  it  is  presumed, 
was  the  stock  in  trade. 

It  was  also  urged  as  an  evidence  of  fraud  in  the  defend- 
ant, that  his  copartner,  Mr.  Bogue,  had  received  of  Mr. 
Hugh  Smith  S3  or  g4,000,  which  had  been  assigned  to  his 
creditors  in  England;  but  this  was  received  here,  and  in 
March.  The  assignment  was  made  in  England,  in  Feb- 
ruary; and  defendant  arrived  here  3rd  May.  It  cannot 
be  considered  as  any  exercise  of  ownership  by  the  defend- 
ant over  the  property  assigned.  It  is  said,  in  the  last 
ground,  that  the  facts  proven  afforded  positive  evidence 
from  which  the  Jury  might  infer  fraud;  and  that  the 
Court  misdirected  the  Jury  in  applying  to  those  facts  the 
maxim  of  law,  that  fraud  is  never  to  be  presumed.  The 
facts  have  all  been  examined,  and  were  examined  on  the 
trial  below,  and  after  having  arrived  at  the  conclusion, 
that  they  did  not  support  the  charge,  it  was  then  observed, 
that  the  Jury  were  not  to  presume  fraud.  No  inference 
of  fraud  could  be  deduced  from  the  making  of  the  deed; 
because  the  law  allowed  it,  unless  done  malajide;  which 
if  it  was,  it  was  incumbent  on  plaintiff  to  prove.  No  fraud 
can  be  inferred  from  the  entering  into  the  copartnership 
with  Mr.  Bogue :    None   from  the  circumstance  of  his 
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having  received  the  money  from  Mr.  Smith,  as  has  been 
shown.     The  verdict  of  the  Jury  is  then  correct. 

But  on  the  second  ground,  that  the  notice  of  ten  days  was 
insufficient,  the  law  requiring  three  months  notice,  the 
Court  are  of  opinion  that  a  new  trial  must  be  granted. 

For  twenty-five  years   past,  the  practice  of  the  Court 
in  Charleston  has  been  to  admit  applicants  to  the  benefit  of 
the  Insolvent  Debtors  Act,  on  a  notice  of  ten  days.     My 
individual  opinion  was,  therefore,   yielded  to  this  invari- 
able practice.     But  there  is  certainly  no   warrant  for  thi6, 
in  either  of  the  acts  now  in  force.      The  act  of  1759,  de- 
clares, that  upon  filing  a  petition,  "  the  Court  may,  and  is 
hereby  required,  by  order  or  rule,  to  cause  the  petitioner 
to  be  brought  before  them,  and  as  well   the  creditors,  at 
whose  suit  such  person  or  persons  shall  stand  charged,  as 
all  other  the  creditors  to  whom  he,  she  or  they  shall  be  in- 
debted, be  summoned,  by  public  notice,  to  be  given  three 
months,  at  least,  in  one  or  other  of  the  Gazettes,  in  such 
manner  as  the  Court  shall  direct."     In   the  sixth  clause 
of  the  act  of  1 788,  commonly  called  the  "  Prison  Bounds 
Act,"  it  is  declared  that  the  persons   wishing  to  take  the 
benefit  of  the  act  of  1759,  (the  Insolvent  Debtors  Act)  may 
-be  permitted  to  do  so  without  an  actual   confinement  of 
three  months ;  and  it  is  contended  that  this  dispenses  with 
the  notice  required  by  the  first  act.     But  when  the   other 
provisions  of  the  Prison  Bounds  Act,  are  considered,  the 
object  of  this  will  be  obvious.     The   first  act  required 
actual  confinement,  and  three  months  notice  to  creditors ; 
the  second  act  relieves  from  the  actual  confinement,  and 
.    gives  the  unfortunate   debtor  the  benefit    of  the  prison 
bounds,  on  certain  conditions.      It  also  provides,  by  the 
fourth  clause,  an  expeditious  mode  of  discharge,  for  per- 
sons confined  either  on  mesne  process   or  execution,  so  far 
as  relates  to  the  particular  process  or  demand  on  which  he 
is  confined;  and  in  this  clause  ten  days  are  spoken  of ;  but 
the  whole  being  taken  together,  it  is  clear  that  nothing 
more  is  intended  than  a  partial  relief  as  to  the  particular 

demand.    This  is  further  manifested  by  the  arrangement 
»  62 
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of  the  act  of  1788;  for,  in  the  sixth  clause,  it  speaks  in  ex- 
press terms  of  those  who  shall  wish  to  take  the  benefit  of  the 
Insolvent  Debtors  Act,  which  affords  a  more  extensive 
feraedy  or  relief,  and  operates  on  the  petitioner's  creditors 
generally.  Ten  days  may  be  a  sufficient  time  to  give 
notice  to  a  single  creditor,  when  three  months  would  often 
be  an  insufficient  notice  to  many  ;  and  I  presume,  it  will 
not  be  contended  that  an  Insolvent  Debtor  shall  be  relieved 
without  notice  to  his  creditors ;  but  should  such  an  argu- 
ment be  advanced,  it  could  not  prevail  against  the  nume- 
rous provisions  made  in  that  act  to  secure  the  rights  of 
creditors.  Such  as  providing  a  mean  for  perpetuating  the 
claims  of  such  creditors  as  are  unwilling  to  receive  a  divi- 
dend ;  and  requiring  mortgagees  to  come  in  with  claims, 
and  allowing  further  time  for  such  as  live  without  the 
state.  From  all  which  it  is  manifest,  that' while,  on  the 
one  hand  the  legislature  were  disposed  to  grant  relief  to 
unfortunate  debtors,  they  meant  on  the  other  to  guard 
against  the  frauds  of  dishonest  ones.  But  the  origin  of 
the  practice,  which  has  so  long  prevailed,  I  think  may  be 
found  in  the  County  Court  Act.  When  that  system  was 
established,  there  was  a  provision  that  Insolvent  Debtors 
should  be  discharged  on  a  notice  of  ten  days ;  and  the  pro- 
visions are  expressly  confined  to  that  act,  and  to  those  who 
shall  be  taken  on  execution.  The  act,  being  now  repealed, 
affords  no  authority  for  the  practice. 

The  motion  is  therefore  granted  on  this  ground* 

Mr.  Justice  Johnson  concurred. 

Mr*  Justice  Cheves  delivered  his  opinion  as  follows : 
There  is  one  question  in  this  case  on  which  I  wish  to 
give  my  reasons  for  concurring  in  the  opinion  of  the  Court. 
It  is,  whether  the  Insolvent  Debtor's  Act,  as  it  is  gene- 
rally called,  under  which  the  defendant  was  discharged, 
be  constitutional  or  not  ?  This  general  question,  to  meet 
the  views  which  have  been  hitherto  taken  of  the  subject, 
divides  itself  into  three  questions. 
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1st.  Whether  the  power  of  Congress  to  establish  uni- 
form laws  of  bankruptcy  be  exclusive  or  not  ? 

2nd.  What  is  a  Bankrupt  law  ? 

3rd.  What  is  an  Insolvent  law  ? 

The  subject  properly  presents  itself  in  the  order  in 
which  these  questions  are  stated  ;  but  I  think  it  will  be 
best  developed  by  inverting  their  order.     I  will  therefore 
consider,  1st.  What  is  an  Insolvent  law  ?    I  think  it  may 
be  defined  to  be  a  law  which  may  properly  be  considered 
a  part,  and  which  does'  not  exceed  the  limits  of  the  Lex 
Fori.     An  Insolvent  law  may  discharge  a  debtor  from 
.imprisonment.     Imprisonment  of  the  person  of  the  debtor 
forms  no  part  of  the  Lex  Contractus.     Imprisonment  of 
the  person,  as  a  satisfaction  of  the  debt,  has  not  formed  a 
part  of  the  Code  of  all  nations,  and  need  not  form  a  part 
©f  any  Code..    The  legislature  of  this  or  any  other  state 
may  abolish  it  to-morrow,  and  in  doing  so,  will,  without 
doubt,  not  impair  the  obligation  of  contracts.     But  when 
the  laws  permit  the  imprisonment  of  the  person,  it  is  con- 
sidered as  a  complete  satisfaction  of  the  debt.     If  the 
creditor  resort  to  this  satisfaction,,  he  is  to  enjoy  it  with  all 
its  concomitant  circumstances.     Among  these,  is,  I  be- 
lieve, I  may  say  always,  and  if  there  be  any  exception  it  is 
not  founded  in  principle,  some  mode  by  which  it  may  be 
limited  and  terminated.     The  condition  usually  impose4 
npon  the  debtor  is  the  surrender  of  his  property;    he 
always  is  allowed  on  the  other  hand,  the  future  exemption 
of  his  person  from  confinement  for  the  particular  debt, 
(b.)  and  there  seems  to  be  no  reason  why  he  may  not  be 
completely  discharged  from  the  debt,  if  it  be  a  part  of  the 
law  of  that  tribunal  to  which  the  creditor  has  resorted  for 
his  satisfaction.     He  has  taken  what  the  law  deems   a 
satisfaction  in  the  imprisonment  of  his  debtor,  and  he  has 
taken  it  subject  to  all  the  means  of  defeazance  which 
accompanied  it.     This  course  of  reasoning  may  appear  to 
confine  the  operation  of  the  principle  to  cases  where  the 
creditor  has  taken  his  debtor  in  execution  ;  but  it  is  not  so* 
intended.     The  case  is  put,  by  way  of  example,    ancf 
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examined,  to  illustrate  the  principle,  but  not  to  confine  it* 
It  is  believed,  the  principle  may  be  fairly  made  to  em- 
brace all  cases  of  personal  arrest  for  debt,  and  so  all  cases 
in  which  an  Insolvent  Debtor  may  require  relief.  Impris- 
onment on  mesne  process  to  answer  to  the  suit  of  the  cred- 
itor is,  like  imprisonment  as  a  satisfaction  of  the  debt,  no 
part  of  the  Lex  Contractus:  It  is  a  part  of  the  Lex  Fori;  and 
if  the  creditor  resort  to  it,  he  must  take  it  with  its  con- 
comitant conditions  ;  and  if  these  be  the  discharge  of  the 
person  from  confinement,  and  from  the  debt,  upon  the 
surrender  of  his  property,  they  are  conditions  within  the 
just  limits  of  the  Lex  Fori.  In  both  instances  it  will  be  a 
discharge  of  the  person,  and  the  future  estate  of  the  debtor, 
at  least,  so  far  as  to  require  a  new  promise  to  revive  the 
obligation.  The  case  of  the  Statute  of  Limitations  will 
illustrate  this  view  of  the  subject.  A  foreign  creditor, 
who  sues  in  this  state,  to  whose  suit  the  Statute  of  Limi- 
tations of  this  state  is  pleaded,  will  in  vain  say,  that  the 
debt  was  contracted  in  another  state  or  countrv,  bv  whose 
laws  it  is  not  barred.  It  would  be  answered,  the  statute 
belongs  not  to  the  law  of  the  contract,  but  is  a  part  of  the 
Lex  Fori,  and  must  therefore  prevail.  So,  in  that  case, 
though  the  creditor  might  recover  against  his  debtor  in  the 
country  of  the  contract,  or  in  any  other  whose  laws  for 
the  limitation  of  actions  would  not  embrace  his  case,  yet, 
if,  on  the  action  he  had  brought  in  this  state,  there  should 
be  a  final  judgment  against  him,  on  the  plea  of  the  statute, 
there  can,.  I  think,  be  no  doubt,  it  would  be  a  conclusive 
bar  to  his  recovery  in  the  country  of  the  contract,  and  in 
every  other  country.  Thus  the  Lex  Fori  will  extinguish 
the  contract  itself,  without  any  pecuniary  or  other  valua- 
ble satisfaction,  which  presents  a  stronger  case  than  the 
discharge  of  an  Insolvent  Debtor ;  because  that  is  always 
on  condition  that  he  surrender  his  property  for  the  satis- 
faction of  his  creditor.  But  the  Insolvent  Act  of  this  state 
goes  further.  It  discharges  the  debtor,  according  to  the 
construction  it  has  received,  not  onlv  from  the  demand  of 
the  person,  at  whose  suit  he  may  have  been  arrested*  but 
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from  the  demands  of  all  other  creditors  who  may  have 
commenced  suits  at  the  time,  and  from  the  demands  of  all 
creditors  who  shall  be  willing  to  receive  a  dividend  of  his 
estate ,  and  who  shall  within  twelve  months  after  the  time 
of  his  application  for  the  benefit  of  the  act,  make  their 
demands*  And  the  act  also  declares,  that  no  creditor, 
who  was  such  at  the  time  of  the  application  for  the  benefit 
of  the  act,  shall  sue  the  debtor  in  *such  manner  as  to 
charge  his  person,  in  less  than  twelve  months  after  his 
discharge.  It  is  not  necessary  to  examine  all  these  provi- 
sions, to  decide  the  case  before  us;  but  as  it  will  serve  to 
illustrate  the  subject,  I  will  do  so. 

1st.  Is  the  discharge  of  the  debtor  from  his  obligations 
to  creditors,  who  have  not.  arrested  his  person,  but  have 
sued  in  the  tribunal  which  administers  the  benefit  of  the 
insolvent  Act,  within  the  principle  of  the  Lex  Fori  ? 

I  think,  from  the  examples  which  we  have  discussed, 
we  are  prepared  to  say,  the  remedy,  if  not  the  debt,  may 
be  extinquished  by  this  law,  not  only  in  the  particular 
tribunal,  but  in  every  other  tribunal,  and  in  every  other 
country.  Let  us  now  seek  for  the  reason  of  the  principle. 
Is  it  not  the  voluntary  submission  of  the  creditor,  who, 
by  his  own  unbiassed  act,  comes  into  the  tribunal  and 
asks  justice,  according  to  its  known  laws  ?  It  surely  is ; 
and  it  shows  the  principle  to  be  founded  in  the  strictest 
Justice.  It  is  his  contract.  It  is,  too,  a  reasonable  contract. 

It  may  be  admitted,  though  it  is  certainly  not  in  the 
spirit  of  modern  times,  and  especially  of  commercial  coun- 
tries, that  it  is  a  part  °f  the  original  contract  of  a  debtor, 
that  his  present  property,  and  the  future  acquisitions  of  his 
whole  life,  are  liable  to  the  satisfaction  of  the  debts  he  con- 
tracts. Is  it  unreasonable,  inequitable  or  unjust,  if  the 
laws  refuse  him  a  remedy  to  enforce  such  a  contract  to  its 
fullest  extent  ?  Is  it  not  enough  to  give  him  all  that  will 
generally  be  beneficial  to  him,  which  will  .be  what  the 
debtor  possesses  when  he  seeks  his  remedy ;  for  an  Insol- 
vent Debtor,  unreleased,  struggles  merely  to  exhaust  his 
ttrtngth,  without  the  hope  of.  benefiting  his  creditor  1  I 
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confidently  answer  it  is.  When  a  creditor  comes  into  a 
Court  of  Justice,  seeking  redress  against  his  debtor,  he 
voluntarily  consents  to  be   bound  by  the    reasonable  con- 

a*  0 

ditions  which  are  imposed  by  an  Insolvent  Law.  In  this 
view  of  the  subject,  all  idea  of  impairing  the  obligation  of 
contracts  vanishes.  But  a  just  construction  of  this  part  of 
the  Constitution  does  not  forbid  the  release  of  the  person, 
and  future  property  of  a  debtor,  who  surrenders  all  his 
property  to  his  creditors,  whether  he  be  sued  or  not.  The 
distinction  between  debtors  who  are  impleaded,  and  those 
who  are  not,  is  only  material  as  it  regards  the  power  of 
the  State  Legislatures,  and  the  effect  of  state  laws.  Where- 
soever the  power  may  rest,  it  is  within  the  constitutional 
extent  of  legislative  authority  in  the  United  States  to 
release  an  Insolvent  Debtor,  from  the  claims  of  his  credit* 
ors  (.or  if  it  be  deemed  more  acceptable,  to  extinguish 
their  remedy,)  upon  his  giving  up  his  property,  without 
impairing  the  obligation  of  contracts,  in  the  sense  of  the 
Constitution  of  the  United  States.  That  Constitution, 
does  not  in  so  many  words  restrain  Congress  from  passing 
laws  impairing  the  obligation  of  contracts ;  but  no  one  will 
doubt*  that  Congress  is  as  much  bound  not  to  pass  such 
la*vs  as  if  there  were  an  express  article  to  that  effect.  Yet, 
Corfgress  has  passed  a  Bankrupt  Law,,  which  discharged 
the  debtor.  It  is  true,  the  Constitution  gives  power 
expressly  to  do  so;,  but  in  giving  it  to  Congress  it  recog- 
nized it  as  a  just  ajid  necessary  law,  consistent  with  the 
unimpaired  obligation  of  contracts. 

If  the  foregoing,  reasoning  be  correct,  I  have  proved, 
and  have  a  right  to  conclude,  that  a  debtor  may  be  releas- 
ed from  the  demands  of  all  creditors,  who  have  implead- 
ed him  in  the  tribunal  of  the  state  to  which  he  resorts  for 
the  benefit  of  an  Insolvent  Act. 

2nd.  The  next  provision  of  the  act  of  this  state  is,  that 
the  debtor  shall  be  discharged  from  the  demands  of  those 
who  shall  accept  a  dividend  of  his  estate. 

Of  the  validity  of  this  provision  there  can  be  no  doubt* 
The  effect  of  it  is  no  greater  than  that  of  a  private  deed  of 
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composition ;  and  its  obligation  arises  in  the  same  way, 
from  the  voluntary  consent  and  agreement  of  the  creditors. 

3rd.  The  next,  and  last,  provision  of  the  act  does  not 
come  so  clearly  within  the  spirit  and  range  of  our  princi- 
ple. It  is,  that  no  creditor,  who  is  such  when  the  debtor 
applies  for  the  benefit  of  the  law,  shall  implead  the  debtor, 
so  as  to  charge  his  person,  in  less  than  twelve  months 
from  the  time  of  his  release  under  the  act. 

This  provision,  limited  as  it  is  in  point  of  time,  is  unim- 
portant in  itself;  and  as  it  depends  on  a  question  not 
necessarily  connected  with  our  subject,  namely,  how  far 
a  state  may  close  its  tribunals  ?  I  will  not  increase  the 
necessary  length  of  this  discussion,  by  examining  it. 
Giving  the  definition  and  extent  of  operation  to  insolvent 
laws,  which  I  have  thus  attempted  to  establish,  all  the 
power  will  remain  in  the  Legislatures  of  the  States,  and 
may  be  exercised  by  the  Courts  of  {he  States,  which 
humanity  or  necessity  requires.  Arguments  of  general 
expediency,  if  it  should  be  supposed  that  any  exist,  alone 
and  unaided  by  more  cogent  reasons,  drawn  from  the 
terms  of  the  Constitution,  will  be  entitled  to  little  weight, 
in  an  attempt  to  subvert  what  shall  appear  (if  that  s<  all  be 
the  result)  to  be  a  plain  and  obvious  construction  of  the 
Constitution,  on  the  point  before  us.  But  without  enter- 
ing into  an  enumeration  of  them,  I  will  barely  say,  that  it 
appears* to  me,  the  limits  of  expediency,  on  the  subject, 
are  coextensive,  and  no  more,  with  those  of  humanity 
and  necessity.  Expediency  would  deny  to  the  state  of 
South -Carolina  the  right  to  discharge  an  absconding  debtor 
from  Pennsylvania,  from  the  obligation  of  his  contract, 
when  the  creditor  was  not  a  subject  of  the  state,  and  was 
ignorant  of  its  laws,  and  ignorant,  probably,  of  the  fact, 
that  his  debtor  was  within  its  territory,  when  he  had 
never  entered  its  tribunals  to  ask  their  assistance,  nor  sub- 
mitted to  their  jurisdiction.  Expediency  would  still  more 
emphatically  deny  this  power  where  the  creditor  was  a 
resident  of  London,  Paris  or  St.  Petersburgh.  Indeed 
the  whole  foundation  of  expediency,  on  which  the  author- 
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ity  of  the  Federal  Judiciary,  in  relation  to  contracts,  rest*, 
applies  equally  to  the  case  before  us.  But  I  am  anticipa- 
ting the  question  of  the  exclusive  right  of  Congress  to  pass 
uniform  laws  of  bankruptcy  whieh  we  will  hereafter  con- 
sider. The  exposition  which  we  have  given  of  the  Insol- 
vent Laws,  which  form  a  part  of  the  Lex  Fori^  would  leave 
untouched  the  demands  of  all  creditors  who  had  not  sued 
in  the  state  tribunals,  at  the  time  a  debtor  should  be  allow- 
ed the  benefit  of  the  Insolvent  Law,  and  of  course  all  cred- 
itors out  of  the  state. 

The  next  question  I  will  consider  is,  what  is  a  bankrupt 
law? 

I  think,  a  bankrupt  law  may  be  defined  to  be  any  law  for 
the  relief  of  Insolvent  Debtors.  By  Insolvent  Debtors,  I 
mean  here,  and  throughout  this  opinion,  those  who  either 
from  absolute  deficiency  of  funds  or  temporary  embarrass- 
ments, are  unable  to  meet  their  engagements,  and  shall  in 

.  consequence  be  brought  within  the  operation  of  Insolvent  or 
Bankrupt  Laws.  It  may  be  supposed  that  this  definition 
is  deficient,  inasmuch  as  one  of  the  most  frequent  objects 
of  a  Bankrupt  Law  is  a  compulsory  cession,  by  the  debtor, 
for  the  benefit  of  the  creditor,  of  his  estate  and  effects. 
This  is  true  in  point  of  fact,  but  it  is  only  a  part  of  the 
policy  of  the  particular  law,  and  not  essential  to  the  charac- 

-  ter  of  a  Bankrupt  law  generally,  which  seems  to  me  to  be 
founded  entirely  on  the  idea  of  relieving  the  debtor, 
though  one  of  its  best  effects  is  the  security  which  it  gen- 
erally gives  to  the  creditor.  It  may  be  objected  to  this 
definition,  that  what  we  have  defined  to  be  an  Insolvent 
Law  also  comes  within  the  definition  given  of  a  Bankrupt 
Law.  It  certainly  does,  but  yet  I  conceive  there  is  no 
inconsistency  produced  by  .this  fact*  The  converse  of  the 
proposition  is  not  true.  An  Insolvent  Law,  as  before  de- 
fined, will  not  embrace  a  Bankrupt  Law,  as  we  have  just 
defined  it.  The  terms  are  in  a  great  measure  arbitrary, 
and  there  is  nothing  in  the  original  meaning  of  the  words 
which  would  prevent  them  from  being  made  convertible 
terms.     We  have,  however,  found  them  in  use  with  dis- 
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tinct,  though  badly  defined  significations,  and  so  we  must 
discuss  them.  But  I  think  it  cannot  be  doubted  that 
Congress,  under  the  power  to  establish  uniform  laws  of 
bankruptcy,  has  the  power  to  enact  any  other  provisions 
of  the  bankrupt  law  of  England;  for  example,  for  the 
relief  of  debtors,  without  being  under  the  necessity  to 
enact  the  other  provisions.  Whatever  provision  it  enacts 
must  be  uniform  throughout  the  United  States,  and  for 
the  relief  of  the  debtor  j  but  no  more  is  necessary  to  con- 
stitute it  a  bankrupt  law,  under  the  Constitution.  The 
general  features  of  a  bankrupt  law,  as  we  have  been 
accustomed  to  contemplate  it,  are  the  compulsory  Session 
of  the  property  of  the  bankrupt,  for  the  benefit  of  all  his 
creditors,  on  the  one  hand,  and  on  the  other,  a  compul- 
sory abandonment  by  all  the  creditors  of  their  claims  on 
their  debtor.  But  these  provisions  are  not  essentially  and 
inseparably  incident  to  a  bankrupt  law.  A  bankrupt  Jaw 
is  whatever  the  policy  of  a  competent  legislative  authority 
may  make  it :  Different  at  different  times.  It  is  imma- 
terial whether  according  to  its  provisions  the  debtor  or 
his  creditors  are  made  the  actors  in  bringing  it  into  ope- 
ration. Nor  is  it  necessarily  confined  to  traders.  The 
persons  who  are  the  objects  of  it  varies  like  the  other  pro- 
visions of  the  law*  according  to  the  policy  which  governs 
the  legislative  authority.  There  is  but  one  fixed  idea 
attached  to  the  term,  which  is,  that  it  shall  be  for  the 
relief  of  the  debtor.  The  most  fixed  distinction  between 
insolvent  and  bankrupt  laws,  as  the  terms  are  respectively 
used  in  general,  is  that  the  release  of  the  debtor,  under 
an  insolvent  law,  is  the  result  of  the  creditor's  own  act* 
in  impleading  his  debtor,  and  therefore  voluntary  on  his 
own  part ;  but  under  a  bankrupt  law,  it  is  entirely  com- 
pulsory, except  in  the  case  of  the  petitioning  creditor* 
But  even  this  last  feature  I  do  not  conceive  to  he  at  all 
essential  to  a  bankrupt  law,  except  in  point  of  policy. 

3rd.  I  proceed  now  to  enquire,  whether  the  power  of 
Congress  to  establish  uniform  hws  of  bankruptcy  is  exclu- 
sive or  not  ? 

63 
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I  suppose,  I  have  shown,  that  insolvent  laws,  which 
Will  discharge  the  debtor  in  all  cases  in  which  he  has  been 
impleaded,  will  have  effect,  as  a  part  of  the  Lex  Fori,  and 
by  the  voluntary  submission  of  the  creditor.  Such  law* 
are  then  consistent  with  the  exclusive  right  of  Congress  to 
pass  uniform  laws  of  bankruptcy ;  because  their  operation 
depends  on  the  voluntary  submission  of  the  creditor,  who 
may  as  well  in  this  way  discharge  his  debtor,  if  he  chooses, 
as  he  may  by  a  release.  But  here  I  think  the  power  of 
the  state  authorities  end.  1  think  the  power  of  Congress 
to  establish  uniform  laws  of  bankruptcy  is  exclusive,  and 
denies9  to  the  states  all  power  on  the  subject,  except  that 
which  shall  have  its  operation  as  a  part  of  the  Lex  Fori. 
On  the  exclusive  power  of  Congress,  I  do  not  desire  to 
add  a  word  to  the  admirable,  and  in  my  opinion,  per- 
fecdy  conclusive  argument  of  Mr.  Justice  Washington  in 
the  case  of  Golden  vs.  Price.  Then,  to  apply  these 
results  to  the  case  before  us.  The  plaintiff  sued  the 
defendant  in  the  Courts  of  this  state,  and  subjected  him- 
self to  the  Lex  Fori,  under  which  the  defendant  was  enti- 
tled, as  against  the  plaintiff,  to  the  benefit  of  the  Insolvent 
Act  of  this  state,  upon  complying  with  the  provisions  of  it* 
I  concur  with  my  brother  Colcock,  that  a  notice  of  three 
months  was  necessary,  under  the  act,  for  die  reasons  he 
has  assigned ;  and  I  give  no  opinion  on  the  other  points 
in  the  case,  as  it  is  unnecessary  to  do  so* 

Mr*  Justice  Nott  delivered  his  opinion,  as  follows : 
I  concur  in  the  opinion  that  has  been  delivered  by  my 
brother  Cotcock,  that  a  new  trial  ought  to  be  granted  in 
this  case.  But  I  have  taken  a  view  different  from  that 
expressed  by  him  on  some  of  the  points  submitted  to  the 
Court.  Whether  the  Constitution  of  the  United  States 
supercedes  the  power  of  die  States,  to  pass  Bankrupt  Laws, 
is  a  question  on  which  I  consider  it  unnecessary  to  give  an 
opinion,  at  this  time.  I  shall  confine  my  observations 
altogether  to  the  distinction  between  Bankrupt  and  Insol- 
vent Laws. 
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Lord  Coke  say*,  u  a  Bankrupt  signifies  generally,  either 
man  or  woman,  that  living  by  buying  and  selling,  has  got- 
ten other  men's  goods  into  his  or  her  possession,  and 
hideth  himself  in  places  unknown,  or  in  his  own  house,  in 
order  to  deceive  his  creditors,  (4  Inst.  177.)  And  M>, 
Justice  Blackstone  defines  one  to  be  a  a  trader  who  secretes 
himself,  or  does  certain  other  acts  tending  to  defraud  his 
creditors,  (2  Black.  471.)  The  same  author  further  says, 
that  the  benefit  of  the  Laws  of  Bankruptcy  is  allowed  to 
jione  h\ft  actual  traders,  (Do.  473.)  The  first  English 
Statute  pn  the  subject  does  not  appear  to  limit  it  to  persons 
employed  in  trade,  though  that  seems  to  have  been  its 
principal  object.  But  by  the  13th  Eliz.  c.  7,  the  opera- 
tion of  the  Bankrupt  L?ws  is  confined  to  such  persons 
only  as  have  " used  the  trade  of  merchandize"  Therf 
can  be  no  doubt  but  that  the  British  Parliament  has  the 
power  to  extend  their  Bankrupt  Laws  to  all  descriptions  of 
persons,  and  to  make  every  Insolvent  man  in  the  kingdom 
a  bankrupt.  JBut  they  have  not  done  so.  And  long  before 
the  adoption  of  the  Federal  Constitution,  the  word  "  Bank- 
rupt" had  acquired  a  precise  and  definite  meaning ;  and 
was  as  well  understood,  as  defined  by  Lord  Coke  and 
Mr.  Justice  Blackstone,  as  any  word  in  the  English  Lan- 
guage. When  therefore  it  was  introduced  into  pur  Con- . 
atitution,  it  is  to  be  presumed,  that  it  was  intended  to  be 
used  in  the  same  sense  in  which  it  bad  been  understood 
for  centuries  before.  And,  I  do  not  tfiink,  that,  accord- 
ing to  the  tenor  and  spirit  of  the  Constitution,  we  can  give 
\t  aiiy  other  meaning.  The  powers  of  Congress  are  lim- 
ited to  subjects  involving  the  interest  of  the  United  States 
generally.  Why  was  power  given  to  Congress  to  regulate 
commerce?  Obviously,  because  that  was  a  source  from 
whence  collisions  between  the  several  States,  and  with 
foreign  nations,  might  be  expected  to  arise.  If  com- 
merce had  been  confined  to  the  individual  members  of 
each  State,  and  within  the  limits  of  the  State,  no  such 
power  would  ever  have  been  delegated  to  Congress.  And 
the  power  to  pass  uniform  Jaws  of  Bankruptcy  seems  to 


500  Charleston,  1819. 

have  been  granted  as  a  necessary  incident  to  the  power  t* 
regulate  commerce.  In  any  other  view  it  was  unneces- 
sary ;  for  each  state  was  unquestionably  competent  to 
regulate  its  own  internal  commerce.  The  two  clauses  of 
the  Constitution  therefore  may  read  together  as  one  in  the 
following  manner :  *'  Congress  shall  have  power  to  regu- 
late commerce  with  foreign  nations,  and  among  the  seve- 
ral States,  and  with  the  Indian  tribes,  and  for  that  pur- 
pose, may  establish  uniform  laws  on  the  subject  of  Bank- 
ruptcy, throughout  the  United  States." 

It  is  only  to  cases  of  a  commercial  nature  that  the  opera- 
tion of  the  Bankrupt  laws  of  the  United  States  can  extend. 
There  then,  remains  a  numerous  class  of  cases  to  which 
Insolvent  Laws  may  be  extended,  over  which  Congress 
has  no  control,  and  over  which  the  individual  states  alone 
have  jurisdiction.  It  may,  nevertheless,  be  made  a  ques- 
tion, whether  the  benefit  of  an  insolvent  law  may  be  al- 
lowed to  one  who  is  also  subject  to  the  laws  of  bankruptcy. 
It  is  necessary  therefore  to  look  a  little1  further  into  the 
distinction  between  those  two  descriptions  of  laws. 

Bankrupt  laws,  according  to  the  definition  above  given, 
are  founded  in  fraud ;  insolvent  laws  in  misfortune.  Bank- 
rupt laws  are  intended  for  the  benefit  of  creditors ;  insol- 
vent laws  for  the  benefit  of  debtors.  The  process  of  bank- 
ruptcy is  compulsory  on  the  debtor ;  that  of  insolvency 
on  the  creditor.  By  the  process  of  bankruptcy,  the  debtor 
is  compelled  to  surrender  up  his  property,  for  the  benefit 
of  the  creditors ;  *by  the  process  of  insolvency,  he  is  per- 
mitted to  do  so,  and  the  creditor  is  compelled  to  accept  of 
it  in  discharge  of  the  debtor.  The  objects  therefore  of 
the  laws  are  different,  and  the  manner  of  proceeding  under 
them  is  different,  though  the  effects  of  both  are  in  many  re- 
spects the  same.'  With  these  views,  I  have  no  doubt  of 
the  Constitutionality of  insolvent  laws,  while  they  are  kept 
within  their  legitimate  province.  And  as  far  as  the  ques- 
tion is  involved  in  this  case,  I  have  no  doubt  on  the 
subject. 
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I  am  of  opinion  that  a  new  trial  ought  to  be  granted,  on 
jhe  last  ground  mentioned  in  the  opinion  of  my  brother 
Colcock. 

Mr.  Justice  Gantt: 

I  dissent,  being  of  opinion  that  notice  alone  to  creditors 
is  r*  quired  ;  and  provided  this  be  duly  given,  the  inten- 
tion of  the  laws  is  fulfilled. 

K.  L.  Simons,  and  Hayne,  Att'y  Gen.  for  the  motion. 
Prioleau  and  Drayton,  contra. 

(~q.  J  Sturges  vs  Crowninshield,  4  Wheaton's  Rep.  122.  Reims- 
dyk  vs.  Oliver  Kane,  1  Gallison's  Rep.  380.  M'Millan  vs.  M'Niell,  4 
Wheaton,  209. 

fb. )  It  is  interesting  to  observe  the  analogy  in  the  effects  which  a 
cessio  bonortimy  has  in  most  of  the  Codes  and  Laws  of  the  civilized  world. 
By  the  Julian  Law  of  the  Roman*,  the  debtor  assured  the  liberty  of  his 
person,  by  making  an  entire  cession  of  all  his  goods  to  his  creditors. 
5  Code  Civil  of  Napoleon,  171.  But  his  future  acquisitions  were  liable. 
Wood's  Civil  Law,  384.  Brown's  Civil  Law,  254.  1  Domat's  C.  L. 
b.  4,  tit.  5,  sec.  1.    Cooper's  Just.  348,  but  see  note  642. 

In  Holland,  and  England  up  to  the  4th  &  5th  Ann,  it  worked  a  dis- 
charge of  the  person,  but  not  of  the  future  acquisitions.     1  Atk.  256. 

In  France  it  has  the  same  effect,  under  Napoleon'*  Code,  iu  La  ces- 
sion judiciare  n'eteint  point  l'action  des  creanciers  sur  les  biens  que  le 
failli  peut  acquerir  par  la  suite ;  elle  n'a  d'autre  effect  que  de  soustraire 
le  debiteur  a  la  contrainte  par  corps.")  Code  de  Commerce  136,  Sec. 
568.     See  also  Dictionnaire  des  Sciences  Art,  Cession, 

In  the  United  States  Court,  it  is  the  same.  Sturges  vs.  Crownin- 
shield, 4  Wheaton,  198.  And  for  the  English  Cases,  and  those  of  the 
different  States,  see  Judge  Cooper's  note  to  his  Justinian,  622.       R. 


M'Donald  &  Bonner  vs.  Benjamin  Elfe. 

Under  the  Act  of  1812,  giving  landlords  an  expeditious  and  summary 
mode  of  gaining  repossession,  Justices  and  Freeholders  have  no 
jurisdiction,  unless  the  lease  be  in  writing. 

Justices  and  Freeholders  have  the  power  of  turning  tenants  out  of  pos- 
session (under  the  act  of  1817,)  for  making  alterations  and  repairs 
without  permission  of  the  landlord  in  writing,  although  the  tenant 
fyold  under  an  unwritten  lease. 
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Where  a  lease  had  been  made  in  1816,  a  tenant  is  punishable  by  the 
act  of  1817,  for  altering  the  premises ;  for  this  does  nothing  more 
than  provide  a  new  remedy  and  punishment  for  a  trespass  which  was 
always  illegal. 

▲  prohibition  will  not  lie  against  Justices  and  Freeholders  merely  far 
irregularity  in  their  proceedings  if  they  act  within  their  jurisdic- 
tion.— Ca'J 

JLRIED  before  ]VJr.  Justice  Johnson^  at  Charleston, 
in  May  Term,  1818. 

This  was  a  motion  for  a  writ  of  prohibition  to  Restrain 
the  proceedings  of  Justices  an^  Freeholders,  who,  under 
the  acts  of  18)2  and  18J7,  for  affording  jto  landlords  ami 
lessors,  a  summary  mode  of  regaining  possession  from 
tenants  and  lessees  in  certain  cases,  ha4  directed  that  Ben- 

;  l     *  t      rA 

jamin  Elfe,  the  landlord,  in  this  case,  should  be  placed  in 
possession  of  the  premises  leased  by  M'Doqald  &  Bonner. 
It  is  unnecessary  to  narrate  the  testimony  further  than 
that  the  lease  was  unwritten,  and  commenced  in  January, 
1816 ;  and  of  course,  before  the  act  of  1817,  under  which 
the  Justices  proceeded,  had  been  passed. 

The  inquisition  contained  no  specific  charge,  but  was 
merely  for  "  illegally  withholding  and  detaining  a  certain 
house  and  lot,"  &c.  Under  this  general  charge,  the  Jus* 
tices,  after  evidence  respecting  the  contract  between  the 
parties,  notice,  &c.  &c.  upon  which  there  was  some  un- 
certainty, also  permitted  testimony  to  be  given,  thaf 
M'Donald  &  Bonner  had  made  certain  alterations  and  re- 
pairs in  the.  premises^  supposed  to  be  contrary  to  the  last 
section  of  the  act  of  1817,  which  is  in  these  words :  u  that 
it  shall  not  he  lawful  for  any  tenant  to  make  alterations,  or 
remove  buildings  erected  upon  the  leased  premises,  with- 
out permission  first  had,  in  writing,  under  pain  of  forfeit- 
ing the  residue  of  the  unexpired  term  of  said  lease  or 
agreement,  parol  or  written,  which  said  forfeiture  shall 
be  ascertained  by  a  Justice  of  the  Peace  or  Quorum,'1  &c. 
an4  with  like  powers  when  the  landlord  is  to  be  placed  in 
possession* 
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Mr.  Justice  Richardson  delivered  the  opinion  of  the 
Court. 

The  first  question  presented,  is— can  Justices  and  Free- 
holders, supposing  the  unwritten  lease  to  have  expired, 
hold  jurisdiction  of  the  case,  under  the  act  of  18 12?  The 
words  are,  "  leased  or  demised  in  writing."  These  are  too 
plain  to  be  questioned.  Justices  cannot  take  cognizance 
of  such  a  case  under  that  Act. 

2nd.  Can  Justices,  &c.  take  cognizance  of  such  a  case 
under  the  act  to  amend  the  former,  passed  the  18th  Dec. 
1817,  upon  the  same  grounds,  under  an  unwritten  lease. 

This  act  is  of  more  doubtful  construction.  The  pream- 
ble contemplates  extending  the  jurisdiction  of  Justices  and 
Freeholders  to  cases  of  leases  written  or  unwritten ;  but 
when  we  come  to  the  enacting  clauses,  the  jurisdiction  is 
in  no  way  extended  to  unwritten  leases,  but  merely  the 
mode  of  proceeding  arranged.  So  that  we  are  left,  in  this 
respect,  as  it  regards  jurisdiction,  to  the  act  of  1812, 
until  we  come  to  the  last  section,  which,  as  I  have  be- 
fore recited,  enacts  that  no  tenant  shall  make  repairs  or 
alterations,  &c.  without  written  permission,  under  pain  of 
forfeiture  of  his  unexpired  term  under  a  lease,  "  parol"  or 
44  written."  The  intention  is  so  expressed  in  this  enacting 
section,  that  we  may  enforce  it  as  far  as  this  particular  sec- 
tion gives  jurisdiction.  The  Justices,  &c.  then  have  cog- 
nizance of  such  cases  under  unwritten  leases,  upon  the 
charge  that  alterations  had  been  made  by  the  tenant. 

But  in  this  particular  case,  two  objections  are  made. 

1st.  That  the  act  of  1817,  is  prospective,  and  cannot  in- 
clude a  lease  made  in  1816.  Whatever  weight  this  ob- 
jection might  possibly  have  in  case  the  proceeding  of  the 
Justices,  &c.  had  been  to  eject  the  tenant  exclusively,  be- 
cause the  term  had  expired,  it  can  have  none  under  the  last 
clause  of  the  acft.  This  clause  is  not  prospective ;  the  words 
are  "  it  shall  not  be  lawful  for  any  tenant,"  &c.  And  it 
will  not  be  surmised  that  it  infracts  any  right  which  the 
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tenant  had  acquired  under  his  previous  lease.  The  fen- 
ant  never  had  the  right  to  alter  the  premises  demised ;  and 
the  act  in  this  section  does  no  more  than  provide  a  new 
remedy  and  punishment  for  a  particular  trespass^  which 
-was  always  illegal. 

2nd.  If  it  is  said,  that  the  Justices  acted  irregularly  in 
permitting  testimony  of  alteration  made,  when  no  charge 
of  that  kind  had  been  exhibited  by  the  landlord,  we  have 
no  specification  of  charges  made  by  the  landlord  upon  any 
point*  The  inquisition  is  general  "  for  illegally  with* 
holding,  &c.  a  certain  house  and  lot."  To  answer  the 
objection,  let  us  enquire,  for  what  prohibition  lies  ?  The 
complaint  should  be,  that  the  party  aggrieved  has  been 
drawn  ad  aliud  examen  by  a  jurisdiction  usurped,  or  by  a 
process  disallowed  by  the  laws,  (see  2  Inst.  229,  6Q7f 
243.  2  H.  Black.  100.)  "  The  general  ground,"  says  the 
last  authority,  "  being  an  excess  of  jurisdiction,  when  they 
assume  a  power  to  act  in  matters  not  within  their  cogni- 
zance." Lord  Loughborough  goes  on  to  state  (in  the  same 
well  considered  case,  Grant  vs.  Sir  Char.  Goulds,  in 
which  the  charge  of  irregularity  was  directly  in  question) 
one  other  ground  of  prohibition  which  is  indeed  he 
continues,  but  a  species  of  the  other,  to  wit,  that  where 
the  authority  is  limited  by  act  (meaning  an  authority  which 
was  before  inherent  in  the  Inferior  Court)  the  Court  which 
acted  differently  from  the  prescription  of  the  Act,  exceed- 
ed  its  jurisdiction,  and  is  therefore  liable  to  prohibition. 
"  Beyond  these  two  grounds1  (said  the  Judge,)  it  does  not 
occur  to  me,  that  there  is  any  other,  which  can  be  stated, 
upon  which  the  Courts  of  Westminster  Hall  can  interfere 
in  the  proceedings  of  other  Courts  where  the  matter  is 
within  their  Jurisdiction."  Coming  directly  to  the  charge 
of  irregularity  in  the  proceedings,  he  says,  p.  107,  "  the 
most  that  can  be  made. of  it  is  an  error  in  the  proceedings ; 
but  we  cannot  prohibit  on  that  account."  The  doctrine 
then  appears  to  be  well  settled,  and  to  grant  a  prohibition 
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against  the  Justices  in  this  case,  would  be  to  exercise 
appellate  powers,  and  to  review  their  proceedings. 
The  motion  is 'therefore  unanimously  dismissed. 

All  the  Judges  concurred. 

* 

Dunkin  &?  Doyleyy  for  the  motion* 
Kennedy,,  contra. 

fa. J  Wakely  ads.  The  State,  Columbia  May,  1820. 


Lorent&  Steinmitz  vs.  So.  Ca.  Insurance  Company. 

A  Domestic  Embargo  is  a  peril  insured  against  under  the  words  in  the 
policy  "  arrest,  restraint  and  detainments  of  all  Kings,  Princes  or 
People  of  what  nation,  condition  or  quality  soever:"  And  a 'de- 
tention by  such  an  Embargo  gives  the  insured  the  right  to  abandon. 

The  words  "  from  and  after,'*  in  a  Statute,  are  sometimes  exclusive  of 
the  day  of  the  date  of  the  Statute. 

A  policy  of  insurance,  dated  on  the  same  day  that  the  Embargo  of 
1812  was  laid,  is  good,  ut  semble. 

IjASE  on  a  Policy  of  Insurance,  tried  before  Mr.  Jus- 
tice Nbttj  May  Term,  1815. 

Mr.  Justice  Richardson  delivered  the  opinion  of  the 
Court. 

This  was  an  action  on  a  Policy  of  Insurance.  The 
great  object  of  the  motion  in  this  Court  was  to  try  the 
general  question  made  in  the  Circuit  Court,  to  wit,  whe- 
ther an  Embargo  laid  by  the  United  States  is  one  of  the 
risks  insured  against,  by  the  words,  "  restraints 
and  detainments  of  all  kings,  princes  or  people,  of  what 
nation,  condition  or  quality  soever."  But  another  ques- 
tion sprang  out  of  the  motion,  applicable  to  the  particular 
case  before  us,  to  wit,  whether,  inasmuch  as  the  Em- 
bargo Law  was  passed  on  the  same  day  on  which  the 
Policy  was  dated,  the  Policy  was  not  void  ab  initio^  as 
being  originally  illegal. 

We  will  dispose  of  the  latter  question  first,     I  cannot 
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for  a  moment  doubt  the  doctrine  laid  down  by  the  Supreme 
Court  of  the  United  States  in  the  case  of  the  Mary  &  Susan, 
(1  Wheaton's  Rep.  p.  58,)  that  no  specific  notice  of  the 
passing  of  an  act  of  the  legislature,  is  required. 
The  ratification  is  legal  notice  to  every  individual  in  the 
nation.  The  utter  impossibility  of  notifying  every  one, 
is  the  best  reason  why  ignorance  of  the  law  does  not 
excuse :  And  that  every  one  concerned  must  know  the 
law  at  his  peril.  Any  other  rule  would  be  subversive  of 
the  authority  of  law  and  order  in  society.  Hard  then  as 
would  be  the  case,  and  innocent  as  are  the  parties  before 
us,  the  policy  would  be  void,  unless  executed  anterior  to 
the  act,  or  the  prohibitions  of  the  act  take  effect  after  ks 
date.  First,  as  to  the  words  of  the  act;  they  are,  M  That 
an  Embargo  be  and  is  thereby  laid  for  the  term  of  ninety 
days  from  and  after  the  passing  of  this  act."  The  inter* 
pretation  of  the  prepositions,  "from  and  after"  (if  not 
the  true  grammatical  one)  is  sometimes  exclusive  of 
the  dayof  the  date.  As  an  instance,  the  words  of  die 
Stat.  29,  Car.  2,  c.  3,  are,  "  that  from  and  after  the 
24th  June,  no  action  shall  be  brought,  &c"  Under  these 
words  it  has  been  hftldefi,  that  the  restriction  of  the  Sta~ 
tute  applied  only  to  promises  made  after,  and  not  on  the 
24th  June,  (Gilmore  vs.  Shuter,  1  Vent.  330.  Couch 
vs.  Jeffries,  4  Burr.  2560.  2  Show.  16.  2  Mod.  310.)  It 
Is  a  fundamental  principle,  that  laws  should  operate  pros- 
pectively, (1  Black.  Com.  46.  Co.  Litt.  360  a.  2  Inst* 
37a  6  Bac.  Abr.  370.)  And  for  this  plain  reason,  be* 
cause  laws  should  not  be  construed,  (unless  their  letter 
imperiously  require  it,)  to  do  injustice  or  to  endamage 
the  innocent.  Nova  constitutio  futuris  formam  Abet  im- 
ponere  non  pratteritis.  To  which  I  will  add,  in  the  words 
of  the  Constitution,  nor  so  as  u  to  impair  the  obligation 
of  contracts."  Indeed  under  the  Constitutional  recogni- 
tion of  such  a  plain  rule  of  common  justice,  rather  than 
risk  an  infraction  of  it,  in  a  case,  where  the  contract 
might  have  been  executed  the  hour  before  the  ratification 
of  the  law,  and  certainly  was,  without  a  knowledge  of  it, 
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I  could  feel  no  difficulty  in  allowing  to  the  parties  the  ad* 
vantage  of  the  fraction  of  a  day,  if  essential  to  the  support 
of  the  contract.  And  after  a  verdict  supporting  the  con* 
tract,  with  no  objections  expressly  made  before  the  Jury, 
as  to  the  precise  time  when  the  policy  was  executed,  I 
could  never  resort  to  the  apex  juris  to  defeat  the  verdict, 
but  rather  conclude  in  support  of  it,  that  the  contract  was 
.executed  a  fraction  of  time  before  the  ratification  of  the 
law,  or  possibly  upon  the  day  before  the  written  date :  for 
the  written  date  is  but  prima  facie  proof  of  the  true  date, 
and  may  be  contradicted  by  extrinsic  testimony,  (see  2 
Inst.  674.)  Returning  to  the  Embargo  Act  itself,  though 
rather  to  Us  spirit  than  its  letter,  it  maybe  observed,  that 
it  is  very  penal  in  its  forfeitures ;  and  that  the  President 
is  directed  to  issue  instructions  to  carjy  it  into  effect : 
Both  of  which  would  incline  the  mind  of  a  Judge  to  con- 
clude, th$t  its  true  import  is  prospective ;  and  its  spirit 
and  purview  authorize  us  to  except  out  of  the  operation 
of  the  first  hare),  but  unavoidable,  rule  laid  down,  (that 
the  notice  of  a  law  is  instantly  coextensive  with  the  people 
it  is  to  govern,)  as  many  contracts  as  innocently  occurred 
on  the  day  of  the  ratification ;  by  construing  u  from  and 
after  the  passing,"  synonimous  with  from  and  after  the 
day  of  the  passing.  But  it  is  conceived,  and  upon  this 
point  the  Court  is  unanimous,  that,  after  a  verdict  which 
supposes  the  contract  made,  at  least,  a  moment  of  time 
before  the  law  was  ratified,  supported  too,  as  it  is  by  the 
fundamental  rules  that  acts  should  not  be  construed  to 
impair  existing'  contracts,  and  that  no  citizen  is  presumed 
to  have  infracted  the  law,  we  may  without  straining  the 
letter  of  the  act  in  question,  uphold  the  conclusion,  that 
the  policy  was  executed,  before  the  act  prohibited  such 
contracts. ' 

Having  got  rid  of  die  question  which  incidentally  per- 
plexed it,  I  will  proceed  to  consider  the  main  object  of 
both  parties.  Independent  of  the  Embargo  Act  the  risk 
had  clearly  commenced.  The  words  are  "  at  and  from 
Charleston  ;M  and  the  goods  were  laden  and  shipped  on 
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the  4th  April,  the  date  of  the  policy.  Under  these  word* 
the  insurers  are  liable  from  the  time  of  subscribing  the 
policy;  the  thing  insured  -being  then  at  hazard,  (see  1 
Mars.  261,  and  the  cases  there  referred  to.)  Had  the 
goods  been  shipped  but  the  day  after,  perhaps  the  act 
may  have  estopped  the  inception  of  the  risk ;  and  thus 
defeated  the  policy  though  originally  valid  :  But  the  risk 
actually  commenced,  as  well  as  the  policy,  just  within  the 
legitimate  time ;  and  this  brings  us,  at  length,  unfettered, 
to  the  inquiry,  whether  a  domestic  Embargo  of  expressly 
limited  duration,  is  a  peril  insured  against,  under  thp 
words  "  arrest,  restraint,  and  detainment  of  all  kings, 
princes,  or  people  of  what  nation,  condition  or  quality 
soever?"  The  words  are  so  comprehensive  that  we  cannot 
but  conclude,  that  they  embrace  domestic  as  well  as  for- 
eign  Embargoes  in  their  literal  import.  That  these  words, 
"  insure  against  foreign  Embargoes,"  is  not  questioned, 
(see  2  Mars.  506.  Green  vs.  Young,  2  Ray.  840.  Ro- 
bertson vs.  Ewer,  1  Term  Rep.  132.  Rotch  vs.  Edie,  6 
Term  Rep.  422.  Touteng  vs.  Hubbard,  3  Bos.  &  Pul. 
302.     5  Esp.  Rep.  184.) 

AU  these  adjudications  relate  to  foreign  Embargoes ; 
but  though  they  draw  no  distinction  between  those  and 
domestic  Embargoes,  yet,  they  do  not,  in  terms,  decide  the 
precise  case  before  us.  And  we  must  for  that  purpose 
turn  to  American  decisions  altogether,  and  resort  to  es- 
tablished principles.  The  leading  American  decisions 
are,  those  of  Odlin  vs.  the  Insurance  Company  of  Penn- 
sylvania, 2  Law  Journal,  205,  and  M'Bride  vs.  the  Ma- 
rine Insurance  Company,  5  John.  299.  In  the  former, 
Judge  Washington^  after  a  review  of  the  English  decisions, 
noting  as  he  proceeds  the  dicta  of  the  English  Judges, 
and  a  full  examination  of  the  opinions  of  the  English 
lawyers  and  foreign  jurists  generally,  comes  explicitly  to 
the  conclusion,  that  a  domestic  Embargo,  subsequent  to 
the  policy,  is  a  risk  insured  against.  He  observes  with 
apparent  reason,  that  the  absence  of  positive  English  de- 
cisions has  arisen  from  the  general  understanding  that 
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£uch  an  Embargo  is  within  the  words  of  the  policy.  In 
..this  opinion  the  Judge  has  ably  considered  the  policy  and 
convenience  of  the  doctrine  in  support  of  his  conclusion ; 

,  and  makes  the  whole  conspire  with  well  known  principles 
and  opinions  from  abroad,  so  rationally  and  cogently  to 
the  same  end,  that  the  reader  inevitably  infers,  "  ita  lex 
-fcripta  est"  This  was  the  decision  of  a  Circuit  Court  of 
the  United  States,  but  certainly  entitled  to  great  consider- 
ation, riot  only  from  its  intrinsic  reason,  backed  and  sup- 
ported by  authorities  so  various,  but  from  the  .Court 
whence  it  came.  Por  though  we  are  all  bound  to  sup- 
port the  laws  of  the  United  States,  yet,  their  own  Courts 
are  still  more  nearly  bound  to  watch  against  infractions  of 
their  laws,  and  to  constrain  obedience  to  the  statutes  of 
tfie  United  States.     The  case  of  ftTBride  vs.  the  Marine 

..^Insurance,  Company,  was  decided  by  the  Supreme  Court 
of  New- York.  Chief  Justice  Kent,  in  the  decision, 
.adopts  the  argument  anil  learning  of  Judge  Washington, 
without  qualification.  This  adjudication  has  become  the 
law  of  New- York,  say  the  Court  in  the  case  of  Ogden 
vs.  the  Fire  Insurance  Company,  10  John.  179.  And  thus, 
to  conspiring  opinions  from  abroac),  we  may  add  the  fixed 
laiv  of  New- York,  and  the  probable  law  of  the  Courts  of  the 
United  States. 

.  Comity,  and  the  spirit  of  uniformity,  it  appears  to  me, 
would  urge  us  to  add  our  assenting  voice ;  provided  there 
be  no  distortion  of  reason  or  breach  of  principle  in  the  ac- 
cession :  Leaving  then,  the  strong  alliance  of  authority, 
we  come  to  consider  these.  Here  again,  the  comprehen- 
sive argument  of  Judge  Washington  leaves  but  little  more  . 
to  be  done  than  to  trace  his  well  defined  course.  The 
fallacy  of  the  argument  on  the  part  of  the  defendant  is 
manifest.  Their  principle  is,  that  if  a  law  renders  a  con- 
tract unlawful  in  the  performance,  the  contract  becomes 
void.  This  is  clear.  (Mar.  198.  1  L.  Ray.  321.  1 
Mod.  189.  Pow.  444.  2  Com.  532.)  But  a  limited 
Embargo  only  suspends  the  performance,  and  does  not 
prohibit  it.     This  is  also  clear,  (Mar.——.    3  B.  &  P.,291. 
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2  Hall  L.  J.  229.  5  John.  299.)  It  rather  acknowleges  tht 
legality  by  suspending  the  privilege  of  executing  the  con* 
tract  for  a  given  time.  In  such  cases,  the  doctrine  is  es- 
tablished, that  the  parties  are  still  to  perform  whatever 
is  not  forbidden.  The  law  makes  as  little  infraction  as 
possible,  and  it  follows,  that  the  contract  is  to  be  per* 
formed  at  the  end  of  the  suspension,  because  no  longer 
forbidden.  In  a  word,  the  contract  remains  unaltered, 
and  the  suspension  is  the  very  peril  insured  against.  It 
follows  that  the  Insurer  becomes,  liable.  To  me  it  ap- 
pears that  the  opposing  argument  would  go  so  far  as  to 
release  the  Insurer  by  the  occurrence  of  the  very  event, 
from  which  he  had  undertaken  to  shield  the  Insured, 
"What  irreconcilable  injustice ! 

Again,  it  is  supposed,  that  a  warranty  against  fhe  pass* 
ing  of  an  Embargo  law  may  occasion  infractions  pf  it. 
But  does  the  insurance  invite  to  a  violation  of  law  ?  Quite 
the  contrary;  for  it  reconciles  the  Insured}  to  the  deten- 
tion, by  rendering  him  safe  in  that  event ;  and  thereby 
removes  the  temptation  to  escape  from  the  arrest.  But 
by  rendering  the  policy  void,  you  make  it  his  interest  to 
escape.  Both  Kent  and  Washington  agree  with  the 
British  Judge,  (in  the  case  of  Tputeng  vs.  Hubbard,  3  B. 
&  P.  302)  that  State  policy  does  not  forbid  one  citizen  in- 
suring another  against  an  Embargo  by  their  own  govern- 
ment ;  and  with  evident  reason ;  for  the  assurance  is,  that 
the  law  will  not  be  passed,  or  rather,  against  a  certain 
evil,  in  case  of  such  enactment ;  not  that  its  provisions 
shall  not  be  enforced  after  passing ;  nor  that  the  insured 
shall  be  indemnified  for  breaking  the  law.  The  converse 
is  the  tendency  of  the  warranty  in  either  case.  For  the 
insured  is  tied  down  by  the  contract  to  obey,  as  well  as 
interested  to  do  so. 

A  distinction  was  attempted  to  be  made,  between  a 
common  Embargo,  and   one  succeeded  by  a  declaration  of 
war,  as  happened  in  1812,  coupling  the  two  measures  to* 
gether  as  in  pairi  materia.     But  this  Court  cannot  per- 
ceive that  they  arc  the  same.    The  right  of  the  insured  to 
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abandon  was  complete  under  the  Embargo  Act ;  and  they 
did  abandon  before  the  declaration  of  war*    The  aban- 

* 

donment  made  the  claim  on  the  Insurers  perfect ;  it  be- 
came a  vested  right  thereby,  and  no  after  act  could  divest 
the  debt,  now  no  longer  contingent  or  conditional.    To 
test  this,  suppose  a  suit  had  been  brought,  and  judgment 
had,  before  the  war,  could  that  measure  have  destroyed 
the  plaintiff's  claim  ?    By  no  means.     If  there  is  any  dis- 
tinction bet  ween  the  Embargo   Act  of  1807,  under  which 
the  two  decisions,  so  much  jelled  upon,  occurred,  and  that 
bf  1812,  it  is  plainly  against  the  Insurers  in  this  case* 
The  former  Embargo  was  unlimited  as  to  time,  and  could 
therefore  be  scarcely  called  a  temporary  suspension,  un- 
less ex  vi  termini, '  embargoes    are    limited  restraints, 
which  I  deem  the  established  meaning  of  the  term  Embar- 
go.   There  was  therefore  a  show  of  reason,  at  least,  in 
saying  that  the  Embargo  of  1807,  prohibited,  not  barely 
suspended,  the  performance  of  the  contracts.     Not  so  6f 
the  Embargo  of  18 12,*  which  was  limited  to  ninety  days 
expressly.    The  Court  therefore  from  the  plain  import  of 
the  words  of  the  contract,  the  common  end  and  views  of 
parties  to  ^Insurances,  from  the  principles  of  the  law  and 
policy,  as  well  as  from  respect  for  adjudications  elsewhere, 
which  though  not  imperatively  binding,  yet,  hold  out  the 
authority  of  reason,  and  remind  us  of  the  convenience  of 
uniformity,  are  decidedly  of  opinion,  that  the  Insured  were 
authorized  to  abandon* 

The  motion  is  therefore  dismissed. 
.    Justices  Colcoci,  Nottand  Johnson^  concurred* 

Mr.  Justice  Gantt  dissented. 

lord^  for  the  motion. 
K.  L,  Simons ,  contra. 
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The  State  vs.  John  Saneord. 

_  » 

The  State  vs.  Elijah  Robbins. 

fteceivers  of  stolen  Goods  otherwise  taken  than  by  burglary  or  bouse! 

breaking,  are  not  indictable  under  the  act  of  1769. 
Where  a  conviction  is  bad  under  an  Act  of  Assembly  under  which  the 
*  offender  was  indicted,  it  shall  not  stand  good,  although  it  oould  be 

supported  under  an  English  Statute  of  force  in  this  state* 

JL  HE  defendants  were  severally  indicted  under  an  Act 
of  the  General  Assembly  of  this  State,  passed  on.  the 
23d  day  of  August,  1769,  entitled  u  An  Act  to  encour- 
age the  discovery  and  apprehending  of  house  breakers  and 
buyers  and  receivers  of  stolen  goods."  Each  indictment 
concluded,  u  against  the  Act  of  Assembly  in  such  case 
made  and  provided." 

Mr.  Justice  Johnson  tried  the  cases  at  May  Sessions, 
1818,  for  Charleston  district,  and  a  verdict  of  guilty  was 
'  found  by  the  Jury  in  each  case. 

Mr.  Justice  Johnson  delivered  the  opinion  of  the  Court. 
.  The  defendants  severally  appealed  for  a  new  trial  on 
various  grounds. 

One  ground  common  to  both  has  been  taken,  and  upon, 
which  the  opinion  of  the  Court  is  founded,  viz :  u  That 
the  charge  is  not  within  the  intent  and  meaning  of  the 
Act  of  1769,  under  which  the  indictment  is  brought." 

The  Attorney-General  entertaining  doubt  as  to  the 
correctness  of  these  convictions,  if  supported  by  the  Act 
of  '69  alone,  has,  with  a  candor  highly  creditable  to  him. 
as  a  public  officer,  signified  the  same  to  the  Court,  there- 
by strengthening  the  judicious  arguments  of  the  counsel 
for  the  defendants  in  support  of  this  objection. 

There  can  be  no  doubt,  but  that  the  design  and  object 
of  the  act  was  to  put  down  the  crimes  of  burglary  and 
breaking  open  houses  in  a  felonious  manner.  The  pre* 
amble  recites,  "  that  whereas  the  crimes  of  burglary  and 
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breaking  open  nouses  in  a  felonious  manner  are  of  late 
years  more  frequent  than  formerly,  to  the  great  disquiet, 
terror  and  impoverishing  of  his  Majesty's  subjects  within 
this  province  ;  which  crimes  might  be  in  a  great  measure 
prevented;  if  due  encouragement  be  given  to  such  as 
shall  vigorously  endeavor  the  discovery  and  apprehend-* 
ing  of  such  malefactors,  and  some  severe  punishment 
inflicted  on  such  as  shall  receive  or  buy  stolen  goods  and 
harbour  and  protect  the  said  offenders.9'  It  then  goes  on 
to  enact,  that  a  reward  shall  be  paid  out  of  the  public 
treasury  for  the  takings  prosecuting  and  convicting  bur- 
glars :  Next  makes  provision  for  persons  disabled  in  this 
service,  and  for  their  families,  if  they  are  killed*  Lastly, 
it  enacts  as  follows :  "  And  forasmuch  as  the  said  felons 
are  much' encouraged  to  commit  such  burglaries  and  felo- 
nies, because  a  great  number  of  persons  make  it  a  trade 
to  receive  and  buy  of  the  said  felons,  the  goods  by  them 
so  feloniously  taken ;  and  also  to  make  it  their  business 
to  harbour  and  conceal  the  said  offenders  after  the  said 
factsj  knowing  the  said  felonies  and  burglaries'  to  have 
been  by  them  committed :  Be  it  enacted,  that,  if  any  per- 
son or  persons  shall  receive  or  buy  any  goods  or  chattels 
that  shall  be  feloniously  taken  or  stolen  from  any  other 
person,  knowing  the  same  to  be  stolen,  or  shall  receive, 
harbor  or  conceal  any  burglars,  felons  or  thieves,  know- 
ing them  to  be  so*  shall  be  taken  and  received  as  accessa- 
ry or  accessaries  to  the  said  felony  or  felonies :  and  being 
of  said  offences  legally  convicted  by  the  testimony  of  one 
or  more  credible  witnesses,  shall  suffer  and  incur  the 
pains  of  death  as  a  felon  convict :  Provided  ahvays^  that, 
if  any  such  principal  felon,  who  shall  commit  sudh  burglary 
er  felony  aforesaid,  cannot  be  taken  so  as  to  be  prosecuted 
and  convicted  for  any  such  offence,  yet,  nevertheless,  it 
shall  and  may  be  lawful  to  prosecute  and  punish  every 
such  person  and  persons  buying  or  receiving  any  goods 
stolen  by  any  such  principal  felon,  knowing  the  same  to  be 
jftolen,  as  for  a  misdemeanor,  to  be  punished  by  fines, 

public  whipping  and  standing  in  the  pillory,  although  the 

65 
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principal  felon  be  not  before  convicted  of  the  said  felony j 
which  shall  exempt  the  offender  from  being  punished  as 
accessary,  if  such  principal  felon  shall  be  afterwards  taken 
and  convicted,"  (P.  L.*  274.     2  Brev.  Dig.  180.) 

The  proviso  in  the  Act  is  a  key  which  lets  us  into  the 
grand  design  and  scope  of  the  legislature  in  the  enactmemt 
of  this  law.  It  was  to  put  down  and  do  away  the  trade  as 
it  is  termed  of  receiving  and  buying  goods  taken  with, 
high  handed  violence,  and  occasioning  terror  and  dismay 
in  the  inhabitants.  The  practice  of  breaking  open  houses, 
both  at  night  and  in  the  day  time,  had  become,  as  it  is 
stated,  frequent,  and  the  perpetrators  of  the. same,  by  the 
support  which  thty  received  from  others  greedy  of  plun- 
der, who,  not  only  participated  in  the  spoliations  thus 
made,  but  were  in  the  habit  of  screening  the  offender* 
from  prosecutions.  It  being  thought  that  this  encourage- 
ment and  support  operated  as  the  inducement  to  the  per- 
petration of  those  offences,  and,  that,  if  the  cause  which 
operated  as  the  incentive  could  be  put  down,  the  robbe- 
ries of  this  description  would  cease  therewith,  this  law  is 
made,  by  which  receivers  of  such  goods,  knowing  them 
to  be  thus  acquired,  are  rendered  liable  to  the  severe  pun- 
ishment before  spoken  of.  But,  in  the  wording  of  this 
part  of  the  law,  there  is  some  doubt  arising  from  its  gen* 
erality  of  expression,  whether  it  may  not  embrace  every 
case  of  goods  received^  knowing  them  to  have  been  stolen^ 
although  the  manner  of  taking  them  by  .the  principal 
offenders  was  not  by  burglary  or  house  breaking.  The 
proviso,  however,  which  immediately  succeeds,  removes 
all  doubt  or  uncertainty,  as  to  the  intendment  of  the 
preceding  words,  expressly  confining  the  sense  to  receive 
ers,  only,  of  such  goods  as  had  been  taken  by  burglars  or 
house  breakers;  providing  for  the  punishment  of  such 
receivers,  although  the  principal  offenders  might  not  have 
been  taken.  From  whence  it  follows  that  receivers  of 
gOQdsy  otherwise  taken  than  by  burglary  or  house  breaking* 
are  not  embraced  or  punishable  by  the  provisions  of  this  Act 
of  Assembly. 
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The  rule  in  relation  to  the  construction  of  penal  laws 
is  too  well  known  to  need  comment.  Construction  cannot, 
consistently  with  the  law,  be  made  to  Extend  so  far,  as,  by 
forced  intendment,  ,to  make  that  an  offence  which  is  not 
expressly  created  by  the  statute. 

The  Attorney-General,  upon  the  supposition  that  the  act 
of  '69  might  receive  the  construction  thus  given  to  it,  has 
submitted  another  view  of  the  case  for  the  consideration  of' 
the  Court,  viz.  l*  that  the  convictions  of  these  defendants, 
are  maintainable  under  the  provisions  of  the  statute  of  1st 
Ann,  st.  2,  c.  9,  (P.  L.  92.     2  Brev.  179)  and  made  of 
force  by  an  act  of  1712.     To  this  it  may  be  answered,  that 
the  essence  of  every  prosecution  consists  in  making  known, 
with  certainty   and  clearness  to   the  party  charged,  the 
nature  and  grounds  of  the  accusation  against  him.     The 
humanity  of  the  law  presumes  that  the  accused  is  in- 
nocent   until   his    guilt    is     made    openly     to    appear. 
It  affords  him  an  opportunity  of  being    informed  why 
he   is  called  upon  to  answer  to  the  offended  majesty  of 
the  latos,  declaring  that  he  shall  be  furnished  with  a  copy 
of  the  indictment,  containing  the  accusations  against  him  ; 
and  all  this  with  the  view  that  he  may  be  afforded  time  to 
ascertain  with  precision  the  nature  of  the  charge  alleged 
against  him,  and  prepare  for  his  defence.     In  the  cases  be- 
fore us,  the  defendants  were  charged  with   having  com- 
mitted  an  offence,  to  wit,  the  offence  of  receiving  stolen 
goods,  knowing  them  to  have  been  stolen,  contrary  to  the 
act  of  assembly  in  such  case  made  and  provided.     The 
obvious"  inference  was,  that  the  act  of  169,  was  the  one  oft 
which  the  accusation  was  bottomed.     That  act  is  specific 
in  its  nature,  and  confined  to  a  particular  species  of  offence. 
The  trials  progress,  and,  without  evidence   to  prove  the 
charges  as  laid,  the  defendants  are  found    guilty.     Now 
what  becomes  of  the  required  certainty   of  the  law,  or  its 
justice,  if  the  state  could,  on  a  motion  for  a  new  trial,  aris- 
ing from  a  total  deficiency  of  proof,  shift  its  ground,  as- 
sume a  different  state  of  circumstances,  in  relation  to 
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which  there  had  been  no  charge  or  trial,  and  wherein,  if 
the  parties  accused  are  guilty,  their  guilt  must  be  made  to 
appear  by  a  distinct  law  Irom  that  under  which  they  were 
indicted,  and  enacted  with  views  entirely  different?  Were 
this  allowed,  a  person  might  be  convicted  without  the 
necessity  of  a  charge  previously  exhibited,  or  the  adduc- 
tions of  testimony.  But  the  law  protects  against  surprize 
in  every  case,  civil  and  criminal ;  a  fortiori,  in  the  latter. 
The  known  certainty  of  the  law  is  the  security  of  all ;  and 
in  criminal  prosecutions  it  may  be  advanced  as  an  unde- 
niable axiom,  that  the  offence  charged  must  be  distinctly 
and  plainly  made  to  appear,  leaving  no  room  for  conjec- 
ture or  doubt,  as  to  the  law  under  which  the  accusation  is 
founded,  or  the  material  circumstances  which  make  die 
accused  liable  to  its  sanction ;  this  is  but  justice,  and  no 
more,  both  to  the  law  and  the  accused.  But  the^  conclu- 
sion to  these  indictments  would,  I  conceive,  have  been  ir- 
regular, provided  it  bad  been  intended  that  the  prosecu- 
tion should  have  been  under  the  statute  of  1st  Ann.  The 
usual  and  correct  conclusion  in  such  case  w6uld  be  u  con- 
trary to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  made  of  force  in  this  state,"  &c.  The  act  of 
assembly  of  '69,  and  the  statute  of  Ann,  are  essentially  dif- 
ferent. The  former  is  predicated  on  a  particular  state  of 
things,  and  confined  in  its  operation  to  one  species  of  offence' . 
The  latter  is  pot  so,  but  relates  to  receivers  of  stolen  goods 
generally. 

To  support  the  convictions  under  the  statute  of  Ann, 
would  be  in  effect  to  convict  first,  and  then  develope,  to 
the  accused,  the  grounds  on  which  the  conviction  took 
place.  This,  the  humanity  and  justice  of  the  law  forbids. 
It  chooses  rather,  that  ninety  and  nine  gitilty  persons  should 
go  unpunished,  than  one  innocent  man  suffer. 

The  indictments  before  us,  can  receive  no  support  by 
the  statute  of  Ann.  New  trials  are  therefore  ordered  in 
both  cases. 

White  and  Crafts%  for  the  motion. 
Hayne,  Att'y  Gen.  contra. 
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Thomas  Barksdale  vs.  Brown  &  Tunis. 

i 

Where  a  factor  has  been  instructed  to  sell  produce  for  cash,  and  he  per- 
mits a  purchaser  to  take  it  away  without  paying  up  the  money  at  the 
time  of  sale,  who  absconds  immediately,  the  factor  will  be  liable  for  the 
amount,  although  a  usage  is  proved  among  the  factors  of  allowing  to 
purchasers  a  week,  or  fortnight  to  pay  where  the  sale  has  been  for 
cash. — fa.) 

An  usage  to  be  good  must  be  reasonable. 

No  usage  will  authorize  a  departure  from  positive  instructions :  The 
instructions  of  the  principal  to  his  agent  make  the  law  by  which  he  is 
to  be  governed}. 

Where  the  law  has  been  correctly  stated  to  the  jury,  mere  speculative 
opinions  of  tfye  Judge,  by  way  of  illustrating  any  position,  or  in  answer 
to  the  arguments  of  counsel,  will  not  be  a  good  ground  for  a  new  trial. 

.^JLrIED  before  Mr.  Justice  Nott%  Charleston,  Spring 
Term,  1815. 

This  was  an  action,  brought  by  Thomas  Barksdale, 
against  the  defendants,  to  recover  the  proceeds  of  a  quan- 
tity of  rice  which  had  been  delivered  to  them  to  sell  as 
factors,  with  instructions  to  sell  for  cash.  The  defend- 
ants sold  and  delivered  the  rice  to  a  Mr.  Powers,  who 
shipped  it  on  board  of  a  vessel  and  went  off  without  pay- 

,  ing  for  it. 

The  defence  set  up  was,  that  it  had  been  the  usage  of 
fastors,  in  Charleston,  for  the  last  forty  years,  where  they 
fold  for  cash,  to  give  indulgence  of  a  week  or  fortnight  to 
the  purchaser,  before  they  called  for  the  money. 
.  Qn  the  part  of  the  plaintiff  it  was  contended,  that,  if 
jsuch  a  usage  existed,  it  was  a  bad  one,  and  ought  to  be 
abolished  ;  and  that  it  certainly  could  not  prevail  against 
positive  instructions.  It  was  further  contended,  that, 
even  if  the  usage  were  established,  the  defendants  had 
not  used  due  diligence  to  procure  payment  after  they  were 

•  jbformed,  that  the  purchasers  were  supposed  to  be  in  a 
tottering  condition. 

Several  very  respectable  factors  were  called,  who  prov- 
ed the  usage  very  satisfactorily,  and  who  gave  it  as  their 
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opinion,  that  it  was  necessary  to  success  in  business,  and 
equally  beneficial  to  the  planter  and  factor  :  That  it  was 
a  courtesy  to  which  reputable  merchants  considered  them- 
selves so  much  entitled,  that  a  factor  who  should  withhold 
it  would  drive  them  all  from  his  door. 

On  the  ground  of  a  want  of  diligence,  the  wharfinger 
who  delivered  the  rice,  swore,  that  after  it  was  rolled  out 
of  the  store,  and  was  lying  05  the  wharf,  and  when  Power* 
was  taking  the  rice  away,  he  appeared  to  be  extremely  agi- 
tated ;  that  when  he  attempted  to  mark  a  barrel,  his  hand 
trembled,  or  rather  shook,  to  such  a  degree,  that  he  could 
not  make  a  letter,  "The  witness  said  he  had  been  informed 
tbat  the  credit  of  Powers  was  not  good,  and  he  (bought 
he  discovered  guilt  so^  strongly  portrayed!  in  his  counte- 
nance, when  in  the  act  of  receiving  the  rice,  that  he  could- 
not  help  suspecting  that  he  bad  some  fraud  in  contempla- 
tion. He  went  and  informed  Mr.  Tunis  of  what  he  had 
seen  and  heard.  He  informed  him  further,  that  a  part  of 
the  rice  was  still  lying  on  the  wharf,  and  that  he  would  roll  it 
back  into  the  store,  if  he  would  give  him  leave  to  do  so. 
That  Mr.  Tunis  was  then  walking  in  the  street ;  he  thank- 
ed him  for  the  information,  and  said  he  would  attend  to 
the  business,  and  went  on  his  way  towards  the  house  of 
Powers* 

It  did  not  appear  that  any  steps  were  taken  to  procure 
payment. 

This  appears  to  be  all  the  testimony  that  it  is  necessary 
to  report. 

The  Presiding  Judge,  among  other  things,  stated  to  the 
Jury,  that  the  rolling  of  the  rice  out  of  the  store,  was  a  de- 
livery of  it  to  the  purchaser ;  and  that  the  defendants 
could  not  have  retaken  it,  without  subjecting  themselves 
to  an  action.  But  that  if  in  such  a  case,  it  could  be  made 
to  appear  to  a  Jury,  that  the  purchaser  was  insolvent,  and 
intended  a  fraud  on  the  seller,  they  would  probably  give* 
only  nominal  damages  :  On  the  contrary,  if  he  should  ap- 
pear to  have  been  trust  worthy,  and  honest,  they  might 
give  very  heavy  damages. 
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The  Jury  found  a  verdict  for  the  plaintiff,  on  the  ground 
of  a  want  of  due  diligence. 

This  was  a  motion  for  a  new  trial  on  several  grounds, 
which  were  substantially  as  follows : 

1st.  Because,  according  to  the  usage  of  factors  in 
Charleston,  the  defendants  were  justifiable  in  giving  the 
indulgence  which  had  been  given  in  this  case,  and  had 
therefore  substantially  complied  with  their  instructions* 

2d.  Because  the  verdict  was  contrary  to  evidence,  inas- 
much as  there  was  no  evidence  of  a  want  of  due  diligence 
on  the  part  of  the  defendants,  after  it  was  intimated  to 
them  that  the  credit  of  Powers  was  suspected. 

3d.  Because,  the  Judge  erred  in  not  stating  to  the  Jury, 
that  after  the  rice  was  rolled  out  of  the  store,  it  was  in  the 
possession  of  Powers,  and  could  not  have  been  taken  from 
his  possession,  and  that  he  ought  not  to  have  entered  into 
any  speculation  on  the  possible  or  probable  result  of  such 
an  attempt* 

Mr.  Justice  Nott  delivered  the  opinion  of  the  Court. 

That  usage  does,  in  many  instances  constitute  the  law, 
and  that  contracts  must  be  construed  with  reference  to  the 
usage  of  trade  or  busines  to  which  they  relate,  are  princi- 
ples too  well  established  to  be  questioned  now.  Nume- 
rous examples  are  to  be  found  among  the  cases  arising  on 
policies  of  insurance  ;  and  perhaps  no  stronger  case  can 
be  found  than  that  of  three  days  grace  allowed  in  cases  of 
bills  of  exchange.  But  to  entitle  a  usage  to  that  high  re- 
spect, it  must  be  a  reasonable  one.  It  must  be  for  the 
benefit  of  trade  generally,  and  not  for  the  convenience  and 
benefit  of  a  particular  class  of  individuals.  And  I  can  con- 
ceive of  no  usage  that  will  authorize  a  departure  from 
positive  instructions.  The  instructions  of  a  principal  to 
his  agent,  make  the  law  by  which  he  is  to  be  governed. 
And  to  authorize  him  to  depart  from  them,  would  be  de- 
priving the  parties  of  the  privilege  of  making  their  own 
terms.  I  can  see  no  benefit  resulting  to  the  community 
from  such  usage.  It  is  calculated  rather  to  destroy  that  con- 
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fidence  which  is  necessary  for  the  encouragement  of  trade: 
No  planter  would  dare  to  trust  his  property  in  the  hand* 
of  a  factor  upon  such  terms.  That  such  courtesy  has  been 
indulged  until  now,  and  that  it  would  be  thought  uncivil  to 
refuse  it,  I  haye  no  doubt ;  and  I  have  as  little  doubt  that 
any  factor  attempting  a  different  method  of  doing  business 
would  suffer  by  it*  But  let  it  once  become  general,  and  no 
inconvenience  would  result.  Let  it  be  understood  that  a 
factor  is  to  give  indulgence  at  his  own  risk,  and  that  he  is 
not  to  sacrifice  the  interest  of  the  planter  to  the  feelings  of 
the  merchant,  and  the  evil  will  correct  itself.  I  do  not 
mean  to  say  that  no  confidence  is  to  be  placed  in  a  man  of 
good  credit,  or  that  property  may  not,  ra  any  instance,  be 
delivered  to  the  purchaser  until  the  money  is  paid.  On 
the  contrary  all  the  confidence  which  is  necessary  in  the 
usual  course  of  business,  I  think  ought  to  be  allowed;  I 
should  have  thought  that  if  the  factors  had  received  a 
check  on  a  bank  for  the  money  when  they  delivered  the 
rice,  that  they  would  have  acted  within  the  scope  of  their 
authority,  even  though  it  had  been  dishonored.  Such 
conduct  in  a  purchaser  would  have  been  a  species  of  swin- 
dling against  which  it  could  not  have  been  expected  that 
the  seller  would  have  been  guarded. 

The  whole  doctrine  indeed,  may  be  expressed  in  a  few 
words.  If  a  factor  reposes  a  confidence  which  amounts 
to  giving  credit  to  a  purchaser,  when  he  has  been  directed 
to  sell  for  cash,  he  does  it  at  his  own  risk,  and  must  be 
answerable  for  the  consequences.  But  as  this  was  not  the 
ground  on  which  the  Jury  bottomed  their  verdict,  per- 
haps it  is  not  an  important  point  in  the  case.  I  will  there- 
fore proceed  to  enquire,  whether  the  defendants  ought  to 
have  been  made  liable  on  the  score  of  negligence.  It 
must  be  admitted,  that,  after  they  were  put  on  their 
guard,  all  possible  vigilance  ought  to  have  been  used. 
Yet  We  do  not  find  a  single  effort  made  on  their  part  to 
recover  the  money.  And  we  are  not  to  presume  any 
thing  of  which  there  is  no  proof.  It  is  difficult  perhaps 
to  point  out  what  would  have  been  the  result  of  any  course, 
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which  they  might  have  adopted.  But  these  are  specula* 
lions  in  which  they  ought  not  to*  have  indulged.  They 
ought  at  least  to  have  made  some  exertion,  and  neglecting 
to  do  so,  amounted  to  a  tacit  acknowledgment  on  their 
part,  that  they  were  willing  to  run  the  risk.  If  we  are  to 
be  allowed  to  indulge  in  conjecture,  I  have  no  doubt  but 
that  in  the  then  situation  of  the  purchaser,  any  effort  would 
have  been  attended  with  success.  I  am  therefore  satisfied 
with  the  verdict  on  that  ground/ 

With  regard  to  the  exception  taken  to  the  opinion  of 
the  Court,  it  is  sufficient  to  observe,  it  is  admitted,  that 
flie  law  was  correctly  stated  to  the  Jury ;  and  the  mere 
speculative  opinion  of  a  Judge  by  way  of  illustrating  any 
position,  or  in  "answer  to  the  arguments  of  counsel,  can 
never  be  a  good  ground  for  a  new  trial;  The  whole 
Amount  of  the  opinion  was,  that  where  a  person,  to  pro- 
tect himself  from  the  effects  of  a  fraud  attempted  to  be 
practised  upon  him,  does  an  act  legally  wrong,  yet,  mor- 
ally right,  and  where  the  other  party,  had  sustained  no 
real  injury,  a  Jury,  in  all  probability,  would  only  give 
riominal  damages.  But  it  was  distinctly  stated  on  the 
other' hand,  that  where  no  such  excuse  could  be  set  up-j 
they  would,  as  probably,  give  damages  proportional  to  the 
injury  or  the  nature  of  the  trespass.  It  is  not  presumed 
that  there  was  any  thing  improper  in  those  observations, 
or  that  they  were  in  any  manner  calculated  to  mislead  the 
Jur)\  The  motion  therefore  must  be  refused. 
Justices  Bat/,  Colcock^  Johnson  and   Gantt,  concurred. 

Mr.  Justice  Cheves : 

The  verdict  of  the  Jury  in  this  case  is  in  the  following 
words : 

"  We  find  for  the  plaintiff,  the  sum  of  twelve  hundred 

and  six  dollars  and   fifty-three   cents  ;•  each  party  paying 

his   own  costs  of  suit,  and  ground  this  verdict  on  the 

unanimous  opinion,  that  due  diligence  was  not  used  by  the 

defendants  to  recover  the  property,  or  its  amount."     The 

defence  was,  that  the  defendants  had  sold  the  property  to 
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a  person  in  good  credit.  That  when  instructions  to 
sell  for  cash  were  given,  and  the  sale  made  accordingly, 
the  usage  of  trade  authorized  the  delivery  of  the  property 
before  payment,  and  that- a  short  time,  from  a  week  to  a 
fortnight,  might  be  allowed  to  the  purchaser  to  make  the 
payment,  with  a  right  nevertheless,  to  demand  immedi- 
ate payment  at  any  moment.  The  evidence  proved  the 
usage,  according  to  my  judgment,  most  conclusively; 
but  it  is  material  to  state,  that  in  this  case  the  forbearance, 
in  no  point  of  view,  exceeded  three  days,  and  1  think  it 
fair  to  consider  it  as  not  exceeding  one ;  for  on  the  day 
after  the  delivery,  there  is  reason  to  believe,  though  it  was 
not  made  the  subject  of  express  proof,  because  one  of  the 
defendants  (  Tunis)  was  the  only  person  who  could  have 
proved  the  fact,  that  the  demand  was  made,  I  mean  at  the 
time  when  Mr.  Crawford  communicated  to  him  his  sus- 
picions. 

The  question,  therefore,  in  this  case  is,  in  fact,  whether 
the  usage  authorized  the  delivery  of  the  property  before 
the  payment  of  the  money.  But  I  will  consider  the  ques- 
tion on  the  usage  proved,  and  suppose  that  these  defend- 
ants had  forborn  for  the  period  which  it  authorized. 

The  terms  of  the  verdict  are  very  material.  The  Jury 
state  the  ground  of  their  verdict  to  be  the  want  of  exer- 
tion  on  the  part  of  the  defendants  in  retaking  the  property, 
or,  in  the  alternative,  in  bringing  suit  against  the  purchaser* 
It  negatives  all  other  grounds  of  recovery  by  the  plaintiff, 
and  distinctly  recognizes  the  grounds  of  the  defence.  1st, 
the  usage,  and  2d,  the  good  credit  of  the  person  to  whom 
he  sold.  The  proof  on  the  last  point,  was  such  as  made  a 
question  which  it  might  have  been  said  was  peculiarly  for 
the  Jury.  On  the  first,  the  proof  was  so  full,  uniform  and 
conclusive  as  to  leave  no  question. 

The  verdict,  however,  leaves  none  on  either  point,  and 
therefore  it  remains  only  to  consider : 

1st*  Whether  the  Court  will  regard  the  terms  of  this 
verdict. 

2d.  Are  they  such  as  can  charge  legally,  the  defendants. 
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3d.  Whether  the  usage  as  proved,  is  such  as  the  Court 
Vught  to  sustain, 

1st.  The  terms  of  the  verdict  ought  to  govern  the 
Court  on  the  subject.  When  a  Jury  gives  a  general  ver- 
dict, it  is  not  competent  to  the  Court  to  conjecture  what 
the  grounds  of  the  verdict  were,  or  to  receive  their  sub- 
sequent declarations  on  the  subject.  But  it  ought  to  be 
otherwise  when  they  put  the  grounds  of  their  verdict  on 
the  record.  In  the  case  of  Middleton  vs.  Heywardv 
(Charleston,  May,  1819,)  this  Court  unanimously  granted 
a  new  trial,  because  the  verSict  of  the  Jury  stated  grounds, 
which  in  the  opinion  of  the  Court  could  not  sustain  it. 

2d.  Are  then,  the  grounds  assigned  by  the  Jury  in  this 
case,  such  as  ought  to  sustain  their  verdict  ?  They  are  not. 
The  first  is,  that  the   defendants  should  have  retaken  the 
property  after  it  was  delivered.     This  would  have  been  a 
trespass,  and  an  act  of  violence,   and  I  will  never  consent, 
as  an  administrator  of  the  laws,  to  make  a  man  liable  to 
heavy  penalties,  because  his  zeal  in   the  cause  of  his  en> 
ployer  was  not  so  great  as  to  make,  him  violate  the  law. 
Their  next  ground  is,  that  he  should  have  instituted  a  suit, 
and  I  suppose  it  is  to  be  understood,  held  the  purchaser  to 
hail.     I  doubt  the  obligation  of  the   defendants   to  have 
done  this  under  any  circumstances,  unless  indeed  it  was  a 
part  of  the  usage  in  such  cases.      But  admit  it  to'  have 
been  their  duty   in  any  case  in  which  the  propriety   of  it 
was  probable.     Was  the  propriety   of  it  probable  in  this 
case?  The  credit  of  the  purchaser  was  doubted  by  Mr. 
Deliesseline,  and  those  (and  those  only  I  think)  who  obtain- 
ed their  information  directly  or  indirectly  from  him  ;  and 
all  that  he  states,  was,  that  a  man  of  acknowleged  punctu- 
ality, previously,  had  failed  to  pay  a  note,  which  he  held, 
when  due  ;  but  that  by  gentle  means,  he  had  subsequently 
been  able  to  obtain  goods  for  the  greater  part  of  it.     Mr. 
Crawford,  added  to  this  his  suspicions  founded  altogether 
on  the  agitation  that  the  man   manifested.     Now  in  con- 
sidering this  point,  the  propriety  of  confiding  in  Powers  in 
the  first  instance,  is  to  be  laid  out  of  the   question.     The 
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only  question  is,  whether  the  circumstances  indicated  and 
furnished  reasonable  proof,  that  he  was  about  immediately 
to  abscond  ;  for  otherwise  it  would  have  been  useless  to 
hold  him  to  bail ;  and  certainly  there  was  nothing  in  the 
evidence  which  authorized  any  such  conclusion.  There 
was  much  in  it  to  render  it  the  most  improbable  event  that 
could  be  conceived.  To  say  that  he  ought  to  have  been 
held  to  bail  was  to  deny  all  the  chances  of  getting  pay- 
ment, which  Mr.  Deliesseline  and  others  had  to  the  mo- 
ment of  his  departure  used  with  success,  and  to  provoke 
and  irritate  him,  without  the  liope  of  any  advantage,  in 
such  a  manner  as  was  likely  to  make  him  prefer  every 
Other  creditor  who  had  not  treated  him  with  the  same  se- 
verity. If  then  the  grounds  stated  by  the  Jury,  as  the 
foundation  of  their  verdict,  did  not  authorize  it,  we  have  to 
enquire : 

3rd.  Whether  the  usage  as  proved  is  such  as  the  Court 
ought  to  sustain.  This  is  an  important  question,  and  the 
only  one  on  which  I  desired  to  say  a  word  in  this  case.  It 
involves  not  only  the  case  before  us,  but  will  have  a  ten- 
dency, in  the  rejection  of  the  usage,  to  unsettle  and  keep  in 
agitation  those  tacit  contracts  in  the  affairs  of  trade,  which 
are,  on  the  one  hand,  the  result  of  a  species  of  necessity, 
and  oq  the  other,  the  greatest  security  of  the  ignorant  and 
unwary :  for  it  will  be  found,  I  have  no  doubt,  ultimately, 
that  the  protection  which  we  are  about  to  extend  will  be  a 
burthen,  which  those  on  whom  it  is  cast  will  be  obliged 
to  throw  off  by  voluntary  contract.  It  will  be  found  to  be 
one  of  those  acts  of  too  much  regulation  which  enlightened 
policy  has  cast  off  both  in  politics  and  commerce.  Let 
the  parties  alone  to  manage  their  own  affairs  in  their  own 
wav. 

It  is  argued,  that  this  usage  is  unreasonable,  and  there- 
fore not  a  good  usage.  I  know,  we  frequently  say,  that 
a  usage  to  be  binding  must  be  reasonable.  But  I  very- 
much  doubt  whether  this  is  not  a  mistaken  view  of  the 
subject^  and  drawn  from  a  supposed,  but  not  real,  analogy 
between  commercial  usages  and  common  law  customs.    I 
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doubt  whether  there  can  be  a  commercial  usage  which  can 
be  deemed  so  palpably  unreasonable  as  not  to  be  binding. 
A  usage  so  unreasonable  can  never  grow  up.     The  free 
/course  of  trade  will  not  permit  it,  as  well  might  a  plant 
vegetate  under  a  great  incumbent  weight.     Thatnt  is  a 
usage  is  itself  a  proof,  of  its  reasonableness,  so  irrefraga- 
ble, that  no  abstract  reasoning  can  explain  it  away.     The 
real  question  ought  to  be,  Is  it  a  usage  ?    Has  it  been 
sufficiently  established  ?    To  establish  a  usage  it  ought  to 
be  proved  to  be  so  general,  uniform  and  frequent  as  to 
warrant  an  inference,  that  the  party,  against  whom  the 
benefit  of  it  is  claimed,  had  a  knowledge  of  it,  and  con- 
tracted with  reference  to  it.     Such  was  the  proof  in  this 
case.     Men  who  had  been  in  business  forty  years  found 
it  established  when  they  commenced.     They  declare  it  to 
be  beneficial,  not  to  themselves  but  the  planter  :    That  it 
is  necessary  to  the  management  of  the  sales  of  the   agri- 
cultural products  of  the  country.    But  it  may  be  imagined 
that  they  are  interested  witnesses  :  How  is  the  fact  ?  They 
are  factors.     The  property  put  into  their  hands  will  sell 
advantageously,  without  a  resort  to  this  usage,  or  it  will 
not.     If  it  will,    their  trouble  is  diminished  and  their 
gains,  are  equal.     If  it  will  not,  it  is  hardly  necessary  to 
say,  that  the  disadvantage  will  be  more  felt  by  the  planter. 
It  will  be  in  the  proportion  of  2  1-2  per  cent,  the  factor's 
commission,  to  9  1-2  the  nett  proceeds  of  the  property. 
Indeed  this  numerical  proportion,  does  not  state  the  case 
strongly  enough.  .  The  property  must  be  sold,  and  the 
factor  must  get  his  commissions.     Embarrassments  in  bu- 
siness may  diminish  his  reward  and  protract  the  receipt  of 
it,  but  they  will  have    the  same  effects  on  the  principal. 
But  to  the  planter's  loss  is  to  be  superadded  storage,  insu- 
rance,  or  equivalent  risk,   and  other  peculiar    charges. 
The  witnesses  who  proved  the  usage  were  then,  at  least, 
disinterested,  and  were  those  who  best  understood  it,  and 
best  knew   its  value.     But  its  value  does  not  rest  merely 
on  the  opinion  of  witnesses.     A  little  knowledge  of  the 
circumstances  of  the  country,  and  the  course  of  commerce 
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will  point  out  its  origin  and  utility.  Our  agriculture  fur- 
nishes a  greater  surplus  than  any  known  to  the  world> 
compared  with  our  population.  It  is  all  thrown  into  the 
channels  of  commerce.  If  they  were  closed,  it  would 
have  no  value ;  without  them  we  should  be  poor  indeed. 
Every  commercial  embarrassment  diminishes,  and  every 
facility  increases,  the  value  of  our  products.  The  great 
engine  of  their  convertibility  from  worthlessness  to  riches 
is  capital.  But  while  we  are  great  agricultural  producers 
we  have  very  little  commercial  capital  domesticated.'" "  It 
comes  to  us  from  abroad.  But  it  is  in  the  nature  of  com- 
mercial  capital,  not  to  be  conveyed  in  the  shape  of  bags  of 
money  from  one  country  to  another.  This  is  the  clumsy 
operation  of  primitive  times  and  of  states  doomed  not  to 
be  commercial.  It  is  too  late  for  us  to  consider  whether 
we  ought  to  be  commercial  or  not.  We  are  irretrievably 
so.  I  think  happily  so.  In  the  employment  of  commer- 
cial capital,  credit  and  confidence  are  essential.  Every 
facility  increases  its  power.  It  is  a  bad  employment  of 
capital  to  keep  it  inactive  for  a  day,  and  hence  even  a  day's 
forbearance  forms  ode  of  those  innumerable  facilities, 
small,  some  of  them,  in  themselves,  but  in  the  mass  im- 
portant and  necessary,  which  gives  to  capital  its  greatest 
power  and  reduces  its  price  to  the  lowest  rate.  We  want 
every  facility  of  this  kind.  The  cotton  and  rice  of  a  sin- 
gle crop  (which  are  the  production  exclusively  of  the 
southern  states,  where  there  is  so  little  domesticated  capi- 
tal,) amounts  to  little  less  than  thirty  millions  of  dollars, 
and  this  to  be  advantageously  sold,  is  to  be  purchased  and 
paid  for  principally  by  the  capital  of  other  states  and 
countries  in  the  short  averaged  period  of  six  months.  In- 
stead of  being  disposed  to  declare  on  the  abstract  specu- 
lations of  the  closet,  as  wc  must  do,  the  usages  which 
affect  this  great  operation  to  be  unreasonable  and  void, 
they  raise  in  my  mind  nothing  but  unmixed  admiration. 
The  particular  usage  tinder  consideration  has  subsisted  for 
a  longer  period  than  forty  years,  and  the  present  is  almost 
ihe  only  plaintiff  that  has  come  into  Court.     Drive  the 
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parties  to  special  contracts,  and  their  contests  will  be  innu- 
merable. 

The  usage  appears  to  me  to  be  reasonable  and  beneficial, 
independent  of  the  opinions  of  the  respectable  witnesses 
who  have  given  to  it  the  sanction  of  their  judgment  and 
experience,  which,  in  itself,  would  satisfy  my  mind  had 
I  any  doubt  on  the  abstract  consideration  of  it.  I  think 
a  new  trial  ought  to  be  granted. 

K.  L.  Simons,  for  the  motion. 
Hayne,  Atry.  Gen.  contra. 

fa.  J  Wilkinson  et  al.  vs.  Campbell,  1  Bay  169.    Van  Alcn  ct  al.  vs. 

.  Vanderpool,  6  John.  Rep.  72.  Livcrmore's  law  of' Principal  and  Agent 

2-4.    Browne  et  al.  vs.  Robinson  &  Hartshornc,  Lex.  Mer.  Amer.  392. 

Walker  vs.  Smith,  4  Dallas'  Rep.  384.     Molloy  b.  3.  cap.  8.    Beawes 

Lex.  Mer.  44.  Goodenow  vs.  Tyler,  7  Mass.  Term  Rep.  42-4.        R. 


John  Bulow  and  John  Potter  vs.  The  City  Council 

of  Charleston. 

The  City  Council  of  Charleston  passed  an.  Ordinance,  laying  a  tax  on 
all  Bank  Stock,  within  the  City,  except  that  which  was  exempted 
from  taxation  by  the  acts  of  the  legislature,  which  exception  did  not 
include  United  States  Bank  Stock,  Held,  that  the  Ordinance  was  with- 
in the  powers  of  the  Council,  granted  by  the  act  of  incorporation, 
and  that  it  was  neither  repugnant  to,  nor  inconsistent  with,  the  law 
of  the  land. 

United  States  Bank  Stock  in  the  hands  of  an  individual,  is  a  legitimate 
subject  of  taxation. 

The  City  Council  have  not  the  power  of  taxing  the  U.  States  Branch 
Bank. — (a.J 

JL  RIED  before  Mr.  Justice  Grimke,  at  Charleston,  Jan- 
uary Term,  1818. 

By  an  Ordinance  of  the  City  Council,  an  assessment  of 
one  half  per  cent,  was  directed  to  be  made  on  all  Bank 
Stock  owned  within  the  city,  to  be  valued  at  one  half, 
except  that  which  is  exempted  from  taxation  by  the  acts 
of  the  legislature,  which  exception  does  not  include  United 
States'  Bank  Stock. 
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Under  the  authority  of  this  Ordinance,  an  assessment 
was  made  on  the  plaintiffs,  who  were  citizens  of,  and  resi- 
dent within,  the  city  of  Charleston,  on  account  of  United 
States  Bank  Stock,  to  a  considerable  amount,  owned  by 
them  ;  and  on  an  application  to  the  Circuit  Court,  an  or- 
der was  obtained,  that  a  writ  of  prohibition  issue  to  re- 
strain the  City  Council  from  the  collection  of  the  assess- 
ment. 

A  motion  was  now  made  to  reverse  that  order,  on  the 
ground,  that,  the  Ordinance  was  within  the  powers  of  the 
Council  granted  by  the  act  of  Incorporation ;  and  that  it 
was  neither  repugnant  to,  nor  inconsistent  with,  the  laws  of 
the  land. 

» 

Mr.  Justice  Johnson  delivered  the  opinion  of  the 
Court. 

'  It  has  been  conceded,  in  the  argument  of  the  case,  that 
the  4th  section  of  the  act  of  Incorporation,  giving  to  the 
City  Council,  "full  power  and  authority  to  make  such 
assessments  on  the  inhabitants  of  Charleston^  or  those  who 
hold  taxable  property  within  the  same,  for  the  safety,  con- 
venience, benefit  and  advantage  of  the  city,  as  shall  appear 
to  them  expedient,"  invests  them  with  the  same  powers  to 
impose  taxes  on  legitimate  subjects  of  taxation,  as  the  state 
itself  possesses,  under  the  Constitution  of  the  State,  and 
the  United  States ;  and  it  only  remains  to  be  inquired, 
whether  United  States  Bank  Stock,  in  the  hands  of  an  in- 
dividual, is  a  legitimate  subject  of  taxation. 

I  take  it  to  be  generally  true,  that  whatever  appertains 
to  the  persons  of  the  citizens,  over  whom,  or  over  whose 
property  the  Supreme  authority  has  a  control,  is  a  legiti- 
mate subject  of  taxation,  unless  it  be  exempted  by  a  su- 
perior authority.  Thus  we  see  houses,  lands,  slaves,  cat- 
tle, stock  in  trade,  money  at  interest,  professional  income, 
and  all  the  long  list  of  property  and  interest,  are  so  con- 
sidered ;  and  it  cannot  be  doubted  that  United  States  Bank 
Stock  falls  within  the  class  of  legitimate  objects  of  taxa- 
tion ;  and  it  was  incumbent  on  the  plaintiffs  to  show  that 
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it  was  exempted  by  an  authority  superior  to  that  of  the 
City  Council.  It  has  been  attempted  to  be  demonstrated 
by  the  following  view  of  the  subject : 

1st,  It  was  contended,  that  Congress  had  authority 
under  the  Constitution  of  the  United  States  to  establish  a 
Bank,  and,  necessarily  all  the  powers  requisite  to  carry 
it  into  effect ;  and  that  the  exercise  of  the  right  df  taxa- 
tion, by  any  other  power,  is  incompatible  with  that  autho- 
rity, as  it  might  be  carried  to  an  extent  which  would 
defeat  the  object  of  its  establishment. 

2nd.  That  the  United  States  Bank  Stock  held  by  the 
plaintiffs  must  be  regarded  as  being  located  at  the  mother 
Bank,  although  there  be  a  Branch  here,  and  although  the 
plaintiffs  may  receive  their  dividends  here ;  and  therefore 
not  within  the  power  of  the  City  Council. 

1st.  It  is  not  proposed,  nor  is  it  necessary,  to  enter  into 
the  question  formerly  much  contested,  whether  under  the 
Constitution  of  the  United  States,  Congress  had  or  had 
not  the  power  to  establish  a  National  Bank  ;  nor  will  it  be 
denied,  that  the  exercise  of  the  right  of  taxation  over  it, 
as  a  bank,  would  be  incompatible  with  that  power  ;  or  that 
the  Stock  held  by  the  United  States  is  for  that  reason 
exempted.  But  with  all  these  admissions,  it  appears  true, 
that  the  conclusion  drawn  from  the  first  view  of  the  sub- 
ject does  not  necessarily  follow ;  and  to  demonstrate  that  it 
does  not,  it  will  only  be  necessary  to  examine  into  the 
nature  of  the  property  which  the  Stockholder ,  has  in  the 
Stock.  Though  bound  together  by  a  union  of  funds  and 
a  community  of  interests,  the  Stock  of  each  member,  of 
whom  the  United  States  constitutes  one  only,  the  property 
which  each  possesses,  in  it,  is  wholly  distinct,  and  inde- 
pendent of  the  others,  and  in  no  manner  dependent  on,  or 
connected  with,  them,  further  than  the  losses  or  profits  of 
the  one  is  measured  by  those  of  the  others,  in  consequence 
of  the  community  of  their  interest.  It  does  not  therefore 
follow,  that,  if  the  interest  of  the  United  States  in  the 
Bank,  or  the  Bank  itself,  in  respect  thereof,  is  exempted 

from  taxation,  that  the  interest  of  an  individual,  in  no 
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wise  connected  with,  or  under  its  control,  shall  be  also 
exempted. 

But  it  is  said  the  right  of  taxation  might  have  the  effect 
of  driving  the  stock  without   the  city,   if  exercised  to  an 
extent  beyond  the  profits  arising  therefrom,  and  upon  the 
same   principle,  without    the    State,    and   even  without 
the  United   States.      Be  it  so.     If  policy  or  necessity- 
require   that   it   should   be   driven    out   of  the   city,    it 
may    find  a  market  beyond   Boundary   street;    and  if 
without  the  State,   it   may  find  a  market  in   the  neigh- 
boring States  ;  ana  if  without  the  United  States,  it  may 
find  it  abroad.     The   answer  to   it  is,  that  if  Congress 
thinks  proper  to  establish  a  bank,  on  other  funds  than  its 
own,  it  does  not  possess  the  power  of  compelling  any  in- 
dividual to  purchase  the  stock,  but  must  send   it  into  the 
market,  and  where  individuals  find  it  to  their  interest  to 
participate.     So  that,  in  truth,  the  case  does  not  present  a 
question  as  to  the  exercise  of  inconsistent  powers  between 
the  State  authority  and  the  United  States,  but  between  the 
State  and  its  citizens,  or  in  other  words,  whether  the  State 
authority  has  a  right  to  draw  on  the  sources  of  the  wealth 
of  its  citizens  to  support  and  defray  the  expenses  of  the 
government  ?  And  if  the  position  that  all  of  them  are  legi- 
timate subjects  of  taxation,  unless  expressly  exempted, 
there  can  be  no  question  that  United  States  Bank  Stock  is 
included. 

Connected  with  this  subject  an  argument  was  founded 
on  the  position,  that  the  Bank  constituted  one  of  the  com- 
ponent parts  of  the  fiscal  departments  of  the  United  States, 
and  was  therefore  exempted  from  taxation.  I  think  it  has 
been  before  shown,  that  the  interest  of  the  United  States 
and  the  individual  stockholders  are  distinct  and  independ- 
ent. Admitting  therefore,  that  it  might  be  so  considered, 
in  relation  to  the  United  States,  the  reasons  before  given 
demonstrate  that  the  same  protection  is  not  intended  to  the 
individual. 

2d.  Having  before,  as  I  think,  clearly  established  the 
position,  that  all  sources  of  wealth  and  income  are  the 
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legitimate  subjects  of  taxation,  when  either  the  person  of 
the  possessor  or  the  thing  itself  is  within  the  power  of  the 
authority  imposing  it,  it  is  sufficient  to  remark  on  this 
branch  of  the  subject,  that  when  the  person,  and  not  the 
thing,  is  within  the  reach  of  the  authority  imposing  it,  it 
must  be  considered  as  a  tax  imposed  on  the  person  in  re- 
spect of  the  thing ;  and  I  am  not  sure  that  every  tax  ought 
not  to  be  so  considered,  so  that  from  whatever  source  the 
thing  arises,  it  is  a  fit  object  of  taxation. 

The  policy  of  this  Ordinance  does  not  fall  within  the 
judicial  sphere  of  a  Court  of  Justice;  it  belongs  to  them 
only  to  expound  the  law.  But  if  I  were  allowed  £m 
opinion  on  the  subject*  I  think  it  very  questionable  wheth- 
er the  unlimited  exercise  of  the  power  might  not  have 
the  effect  of  driving  from  the  city,  a  great  proportion  of  its 
mercantile  capital,  and  necessarily  all  the  advantages  aris- 
ing from  the  dividends.  This,  however,  is  a  matter  for 
the  consideration  of  the  Council,  and  they  will  no  doubt 
act  upon  it  as  policy  and  convenience  may  dictate. 

I  am  of  opinion  that  the  motion  ought  to  be  granted* 

Justices  Colcock  and  Gantt  concurred* 

Mr.  Justice  Notf  dissenting,  delivered  his  opinion  as 
follows : 

.  Having  taken  a  different  view  of  this  question  from  a 
majority  of  the  Court,  perhaps  it  ntay  have  been  thought 
my  duty  to  have  given  the  subject  a  more^mple  investiga- 
tion than  I  am  prepared  to  do  on  this  occasion.  But  the 
novelty  and  importance  of  the  question  has  induced  me  to 
reserve  my  opinion,  except  so  far  as  is  necessary  to  state  the 
most  prominent  grounds  of  my  dissent,  until  time  shall  fur- 
nish more  ample  means,  of  viewing  it  in  its  more  extensive 
relations,  than  I  at  present  possess.  .  I  consider  it  the  most 
important  question  that  has  occupied  the  attention  of  this 
Court  since  I  have  had  the  honor  of  a  seat  on  the  Bench ; 
and  I  therefore  approach  it  with  more  than  ordinary  diffi- 
dence and  solicitude  :  And  I  think  it  would  have  com- 
ported better  with  that  spirit  of  harmony  and  concord 
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which  every  branch  of  our  complicated  government  ought 
to  be  emulous  to  promote,  if  the  City  Council  had  forborn 
to  exercise  such  power,  until  the  State  had  made  this  pro- 
perty a  subject  of  taxation.  It  is  not  merely  a  question, 
whether  the  City  Council  has  the  power  to  impose  a  tax 
on  Bank  Stock*  Neither  is  it  a  question  between  the 
United  States  and  an  individual  State.  But  the  real 
question  which  we  are  called  upon  to  decide  is,  whether, 
when  Congress  has  adopted  a  measure  confessedly  within 
its  jurisdiction,  any  corporate  body,  existing  under  the 
authority  of  a  State,  and  having  the  power  to  pass  by- 
laws, may  by  one  of  its  Ordinances  directly  defeat  such 
Act  of  the  General  Government  ? 

The  great  objects  of  the  federal  compact  are  declared 
to  be  u  to  form  a  more  perfect  union,  to  establish  justice, 
insure  domestic  tranquillity,  provide  for  the  common  de- 
fence, promote  the  general  welfare  and  secure  the  bless- 
ing of  liberty."  (Preamble  to  the  Constitution,  Grimke 
P.  L.  App.  29.)  To  effect  those  great  and  important 
objects,  certain  powers  are  delegated  to  the  General  Gov- 
ernment :  And  it  seems  now  to  be  admitted,  by  all  the 
Contmentators  on  the  Federal  Constitution,  that  where 
the  exercise  of  any  power  by  a  State  is  inconsistent  or  in- 
compatible xvith  such  delegation,  it  must  be  considered  as 
exclusively  granted  to  the  General  Government. 

It  is  also  further  declared,  that  Congress  shall  have 
power  to  pass  all  laws  necessary  to  carry  into  effect  all 
the  powers  so  delegated  by  the  Constitution,  (art*  1,  sec. 
8.  P.  L.  App.  32.)  For  what  purpose,  let  it  be  asked, 
does  the  Constitution  contain  such  a  provision,  if  the  ope- 
ration of  any  Act  of  Congress  may  be  defeated  by  an  Act 
emanating  from  the  authority  of  a  State  ?  If  such  is  the 
situation  of  our  Government,  it  does  appear  to  me  the 
people  of  the  United  States  have  failed  in  the  attempt  to 
effect,  at  least,  one  of  the  great  and  avowed  objects  of  the 
confederation  ;  that  of  securing  to  themselves  and  their 
posterity,  "  domestic  tranquillity"  I  cannot  conceive  a 
more  effectual  source  of  domestic  discord,  than  a  power 
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in  the  States  to  resut  or  defeat  the  operation  of  a  Consti- 
tutional  Act  of  the  General  Government. 

It  ia  said,  we  have  nothing  to  do  with  the  policy  of  the 
measure.     It  is  true,  we  are  not  authorized,  with  a  view 
to  answer  any  political  object,  to  give  a  construction  to  the 
Constitution  inconsistent  with  the  letter  and  spirit  of  that 
instrument.     But  it  is  a  rule,  universally  admitted  in  the 
construction    of  Statutes,  to  consider  the   old  law,    tht 
mischief  existing  under  it,  and  the  remedy  intended  to  be 
applied.     In  searching  for  the  true  meaning  of  the  Consti- 
tution, we  must  frequently  look  to  the  pre-existing  statt 
of  things,  and  enquire,  what  purpose  was  intended  to  be 
effected  by  the  change  ?  I  have  already  noticed  the  objects 
which  led  to  the  adoption  of  the  Constitution  of  the  Uni- 
ted States  :  And  it  is  our  duty  to  give  it  the  construction 
best  calculated  to  promote  those  objects.     Many  of  the 
questions  arising  between  the  General  and  State  Govern- 
ments must  necessarily  be  great  political  questions  which 
can  only  be  determined  by  a  view  to  their  effects  and  con- 
sequences.    An  exclusive  grant  of  power  to  Congress 
over  certain  subjects  is  inferred  only  from  the  impractica- 
bility of  exercising  the  same  power  by  a  State,  at  the  same 
time.     In  such  case  the  Constitutionality  of  a  State  Law 
must  be  tested  by  its  compatibility  with  the  powers  of 
Congress  on  that  subject.     And  it  will  be  by  the  political 
consequences  that  we  must  determine  whether  they  are 
compatible  or  not.     Tlje  case  now  under  consideration 
necessarily  involves  the  inquiry,  whether  the  Ordinance 
of  the  City  Council  be  compatible  with  the  Act  of  Con- 
gress establishing  a  Bank  ?    If  the  power  exercised  by  the 
City  Council  have  a  direct  tendency  to  defeat  the  object 
intended  to  be  effected  by  Congress,  then  it  is  incompati- 
ble.    Two  conflicting  powers,  tending  to  neutralize  each 
other,  cannot  exist  together  in  any  Government.     And 
although  the  tax  now  imposed  on  the  Bank  may  not  pro- 
duce any  sensible  effect  on  its  operations,  yet,  if  the  powei 
be  recognized,   it  will  establish  a  principle   which  may 
work  its  destruction  whenever  it  shall  be  exerted  for  that 
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purpose.     It  appears  to  me,  that  the  difference  of  opinion 
in  this  case,  has  arisen  from  an  abstract  view  of  this  insti- 
tution as  a  Bank,  without  considering  the  relation  between 
the  Government  of  the  United  States  and  the  individual 
States.    ,The  United  States  in  their  federal  capacity  pos- 
sess all  the  attributes  of  sovereignty,  over  the  subjects  del- 
egated to  them,  in  as  ample  a  manner  as  the  individual 
States  do  over  those  which  are  reserved.     And  I  take   it 
to  be  an  undeniable  axiom  in  politics,  that  every  Govern- 
ment should  possess  the  power  to  carry  its  own  laws  into 
execution.     To  that  end  was  the  .clause,  which  1  before 
noticed,  introduced  into  the  Constitution,  u  that  Congress 
shall  have  power  to  pass  all  laws  necessary  to  carry  into 
effect  all  the  powers  therein  granted."     Whether  the  pow- 
er exercised  by  Congress  on  this  occasion,   be  expressly 
delegated  or  arise  from  necessary  implication,  is  not  mate- 
rial.   It  is  equally  beyond  the  control  of  the  City  Council. 
If  Congress  has  the  power,  it  can  be  limited  in  the  exer- 
cise of  ijt  only  by  its  own   discretion.     And  having  the 
power  to  establish  a  Bank,  all  incidental  powers  must  ne- 
cessarily be  implied.     It  is  in  vain,  that  Congress  has 
power  to  erect  public  institutions  if  they  mu6t  be  subject 
to  the  capricious  will  of  every  corporate  town  in  the  Uni- 
ted States  for  their  existence.     It  fs  in  vain  that  Congress 
has  the  power  to  pass  laws,  if  any  subordinate  authority 
may  defeat   their  operation.     I  suppose,  it  will  not  be 
denied,  that  this  is  an  institution  of  the  United  States.    It 
is  entitled  "  The  Bank  of  the  United  States."    The  United 
States  are  one  of  its  constituent  members.     Many  of  the 
functions  of  the  Government   are  carried  on  by   it.     Its 
charter  may   be  revoked,  and  it  is  subject  to  the  visitor) al 
power  of  Congress.     Indeed  we  cannot  shut   our  eyes 
against  the  fact,  that  it  is  one  of  the  principal  engines, 
without  which,  the  fiscal  operations  of  the   Government 
could  with  difficulty  be  carried  on,  and  to  that  necessity 
alone  perhaps  does  it  owe  its  existence. 

The  strong  ground  on  which  the  motion  is  attempted  to 
be  supported,  appears  tome  to  be,  that  this  is  a  great 
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monied  monopoly,  which,  in  the  hands  of  the  General 
Government,  will  become  a  gulph  in  the  vortex  of  which, 
every  minor  institution  will  be  swallowed  up.  It  has 
been  compared  to  the  lever  of  Archimedes  by  which  the 
Constitutions  of  the  States  may  be  overturned.  But  here 
the  maxim  well  applies,  that,  with  the  policy  of  the  mea- 
sure, we  have  nothing  to  do.  Having  ascertained  the 
true  construction  of  the  Constitution,  whether  its  provi- 
sions are  wise  or  not,  does  not  belong  to  us  to  decide. 
But  why  this  alarm  at  the  exercise  of  the  legitimate  pow- 
ers of  the  general  Government  ?  The  jealousy  of  the 
States  is  ample  security  against  an  invasion  of  their  rights, 
and  they  have  ample  means  to  prevent  or  resist  it.  If  the 
powers  of  Congress  are  too  great,  they  may  be  abridged 
by  an  amendment  of  the  Constitution.  If  they  are  abused, 
they  may  be  corrected  by  a  change  of  representation.  If 
they  are  exceeded,  they  may  be  controlled  by  the  judi- 
ciary. But  to 'give  to  one  Government  the  power  of 
passing  laws  and  to  another  the  right  to  resist  them  or  to 
defeat  their  operations,  or  rather  to  give  to  a  Government 
a  power  to  legislate  and  to  a  single  member  or  branch  of 
it  to  defeat  its  acts,  would  be  like  harnessing  horses  to  the 
hindmost  part  of  the  carriage  to  check  the  impetuosity  of 
those  in  front.  It  would  necessarily  lead  to  a  contest  for 
power :  And  whether  the  machine  would  move  forward 
or  go  backward  or  be  torn  asunder  in  the  struggle  would 
depend  on  the  relative  force  of  the  conflicting  powers. 

There  is  another  view  of  the  subject  which  perhaps  de- 
serves consideration.  The  sixth  article  of  the  federal 
Constitution' declares  that  this  Constitution,  and  the  laws 
of  the  United  States,  made  in  pursuance  thereof,  shall  be 
the  supreme  law  of  the  land,  and  the  Judges  in  every  state 
shall  be  bound  thereby,  any  thing  in  the  constitution  or 
laws,  of  any  state,  to  the  contrary  notwithstanding.  If  the 
laws  of  the  United  States  are  to  be  supreme,  any  law  of 
a  state  impeding  their  operation  must  be  unconstitutional. 
Otherwise   a  state  might  indirectly  defeat  the  most  im- 
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portant  measures  of  the  General  Government,  If  the 
government  does  not  deserve  our  confidence,  let  it  be 
abolished,  or  so  modified  as  to  remove  the  danger.  But 
let  it  not  be  so  maimed  and  crippled  as  not  to  be  able  to  dc 
either  good  or  harm,  except  by  accident. 

That  our  liberties  may  be  destroyed  by  an  abuse  of  the 
powers  vested  in  Congress,  I  admit.  Too  liberal  a  use  of 
the  single  power  to  raise  armies  might  prostrate  the  liber- 
ties of  the  Am^ncan  people.  There  is  no  good  govern- 
ment which  hnsnot  the  power  to  destroy  the  liberties  of 
the  people.  No  government  can  be  good,  which  has  not 
such  power.  Without  the  power  to  destroy,  the  govern- 
ment  could  not  possess  the  means  to  protect,  our  liberties. 

But  I  forbear  to  dwell  on  a  subject  on  which  I  have  al- 
ready said  more  than  I'  intended  or  expected  to  say. 
Even  if  I  had  entertained  a  different  opinion  from  that 
which  t  have  expressed,  I  should  think  this  measure  of 
the  City  Council  very  unpropitious  to  that  amity  and  con- 
fidence which  ought  to  pervade  every  fibre  of  our  govern- 
ment* I  hope  I  may  be  mistaken  in  the  view  which  I 
have  taken  of  the  subject.  And  if  I  am,  I  shall  rejoice 
that  the  better  opinion  of  my  brethren  will  prevent  the  evil 
to  which  such  an  opinion  might  tend.  But  on  the  con 
trary,  if  it  goes  to  establish  the  principle  that  any  bod) 
emanating  from  the  authority  of  a  state  may  undertake  tc 
judge  of  the  policy  of  an  act  of  Congress,  which  is  admit- 
ted to  be  constitutional,  and  may  adopt  such  contravailing 
measures  as  have  a  direct  tendency  to  defeat  its  operation, 
or  to  prevent  it  from  being  carried  into  effect,  these  United 
States  may  bid  "  farewell,  a  long  farewell,  to  all  their 
greatness." 

Drayton,  and  Hayne,  Atty.  Gen.  for  the  motion. 
Km  L.  Simons  and  Holmes,  contra. 

fa.j  tfCalloch  vs.  State  of  Maryland,  4  Wheat.  S16.  K 
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Lewis  Groning  vs.  The  Union  Insurance  Company* 

In  In  action  on  a  policy  of  Insurance,  a  condemnation  by  a  foreign 
.Court  of  Admiralty,  is  conclusive  evidence  of  the  breach  of  warran- 
ty of  neutrality. — f  a.  J 

§ 

A  HIS  was  an  action  of  assumpsit  on  a  policy  of  Insur- 
ance, tried  before  Mr.  Justice  Nott^vX  Charleston,  Spring 
Term,  1815. 

The  object  of  the  suit  was  to  recover  a  certain  quantity 
of  specie,  part  of  the  cargo  of  the  brig  Joseph,  insured  at, 
and  from,  St.  Jago  de  Cuba,  to  Charleston,  which  had  been 
taken  by  the  British,  and  carried  to  Jamaica. 

The  defence  was,  that  the  specie  had  been  condemned 
by  tfye  Vice  Admiralty  Court  of  Jamaica,  as  property  be- 
longing to  the  enemies  of  Grt-at  Britain.  And  the  only 
question  was,  whether  the  decree  of  that  Court  was  con- 
clusive evidence  of  the  breach  of  warranty  of  neutrality? 

The  Presiding  Judge  was  of  opinion,  that  it  had  been 
decided  by  this  Court,  that  where  the  i  ondemnation  pro- 
fessed to  be  on  the  ground,  that  the  property  belonged  to 
the  enemies  of  the  nation,  by  whom  it  was  captured,  it  was 
conclusive  of  that  fact,  and  instructed  the  Jury  accord- 
ingly. But  they  differed  with  him  in  opinion,  and  found 
a  verdict  for  the  plaintiff. 

This  was  a  motion  for  a  new  trial,  on  the  ground  taken 
in  the  Court  below.  And  the  only  point  submitted  to  the 
Court,  was,  whether  the  question  had  been  so  soltmnly 
settled  by  judicial  decisions,  as  not  to  be  still  open  for 
discussion  ? 

Mr.  Justice  Nott  delivered  the  opinion  of  the  Court. 

The  only  security  which  tht  citizens  of  any  country 
can  have  for  their  property,  or  even  tor  their  lives,  is  de- 
rived from  the  promulgation  and  certainty  of  the  laws. 
One  of  the  most  distinguishing  it  atures  in  tht  administra- 
tion of  the  Emperor  Caligula^   whnse    name  is  proverbial 

for  his  tvrannv,  was,  that  he  caused  his  edicts  to  be  sus- 
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pended  so  high  that  they  could  not  be  read  by  his  subjects* 
And  since  so  much  of  our  knowlege  of  the  law  is  derived 
through  the  medium  of.  Courts  of  Justice,  the  certainty 
and  uniformity  of  their  decisions  may  not  perhaps  be  con- 
sidered of  less  importance  than  the  promulgation  of  the 
laws  themselves.  Whenever,  therefore,  a  case  has  been 
decided  by  the  highest  tribunal  of  the  country,  it  ought  not 
to  be  overruled,  unless  upon  reconsideration  it  shall  be 
found  to  invade  some  radical ,  principle  of  justice,  or  vio- 
late some  previously  established  rule  of  law.  And  the 
inquiry  which  we  are  now  to  make  is,  whether  the  ques- 
tion submitted  for  consideration  has  been  so  solemnly  set- 
tled, and  on  such  principles  as  to  preclude  any  further 
investigation  ? 

The  case  of  Walton  &  Pagan  vs.  Bethune,  which  was 
argued  in  this  court,  in  January,  1810,  has  ever  since  that 
time  been  referred  to  as  a  leading  case  on  the  subject. 
The  Judges  took  time  to  consider  the  question,  and  after 
much  deliberation,  gave  their  opinions  in  favor  of  the 
conclusiveness  of  the  sentence.  And  although  this  case 
has  been  argued  on  a  supposition  that  there  was  not  a  ma- 
jority of  the  Court  in  favor  of  that  opinion,  I  have  al- 
ways understood  from  the  Judges  then  on  the  bench,  that 
it  had  the  concurrence  of  at  least  five  ont  of  six  of  those 
who  then  composed  this  Court ;  and  that  it  was  then 
thought  to  be  in  conformity  with  the  general  current  of 
decisions  prior  to  that  time,  though  there  had  been  some 
diversity  of  opiniop  on  the  subject. 

In  the  case  of  David  Bailey  vs.  the  South- Carolina  In- 
surance Company  (b)  it  was  conceded  that  the  principal 
question  had  been  settled,  and  the  counsel  in  their  arguments 
were  restricted  to  the  question,  whether  a  decree  con- 
demning property  as  "  good  and  lawful  prize,"  was  equiva- 
lent to  a  condemnation  as  "  enemies  property."  A  ma- 
jority of  the  Judges  present,  were  of  opinion,  that,  that  case 
formed  an  exception  to  the  general  rule ;  but  they  distinctly 
declared,  that  they  felt  bound  by  the  former  decision,  a< 
far  as  it  went. 
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The  next  was  the  case  oi  Wiseman  &  Lorent,  where  the 
question  was  again  made.  The  Court  at  first  refused  to 
hear  argument  on  the  main  question,  but  at  length  yielded, 
as  they  have  done  in  this  case,  to  the  persevering  impor- 
tunity of  the  counsel. 

The  same  distinctions  which  have  now  been  taken,  were 
then  pressed  with  all  the  vehemence  and  zeal  which  the 
importance  of  the  case  could  inspire,  and  with  all  the  in- 
genuity which  talents  could  suggest.  But  the  court  still 
adhered  to  their  former  opinions,  and  the  case  was  decid- 
ed on  other  principles. 

Thus  have  there  been  three  cases  in  succession  recog- 
nizing the  same  principle. 

But  it  is  now  contended  that  the  technical  meaning  of 
the  word  u  prize,"  is  u  property  taken  from  an  enemy,"  and 
that  there  is  no  such  distinction  between  the  cases  of  Wal- 
ton  &  Pagan  vs.  Bethune,  and  Bailey  vs.  South-Carolina 
Insurance  Company,  as  was  made  by  the  Court,  and  there- 
fore the  latter  decision  went  to  destroy  the  former,  and  left 
the  question  still  open  for  argument.  In  answer  to  which 
it  might  be  enough  to  say,  that  the  Court  has  decided  that" 
there  was  a  distinction  between  the  two  cases. 

But  let  it  be  admitted,  that  the  legal  or  lexicographical 
definition  of  the  word  "  prize,"  is  as  contended  for  ;  yet, 
it  is  well  known,  that  it  is  often  used,  not  only  in  common 
parlance,  but  in  the  decrees  of  Admiralty  Courts,  to  sig- 
nify any  goods,  the  subject  of  marine  capture.  The  lan- 
guage of  the  French  Decree,  of  the  21st  November,  1806, 
is,  that  vessels  acting  in  contravention  thereof,  (i.  e.  neu- 
tral vessels)  together  with  their  cargoes,  shall  be  declared 
"  lawful  prize"  1  Edwards  Admiralty  Reports,  Ap- 
pendix 8.  ,  American  State  Papers,  vol.  5,  p.  4f8. 
The  British  Orders  of  Council  of  11th  November,  1807, 
also  subjected  neutral  vessels,  coming  within  their  pro- 
hibitory provisions,  and  their  cargoes,  to  condemnation,  as 
"prize  to  the  captors."  Do.  do.  13.  Amer.  State 
Papers,  vol.  6,  p.  63.  Under  which  several  American 
vessels  were  condemned  as  good  and  lawful  prize.     1  Ed. 
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the  ablest  Judges,  of  the  correctness  of  decisions,  to  the  binding  efficacv 
'     of  which  thev  are  bound  to  submit. 

■ 

The  question,  whether  the  sentence  of  a  foreign  Court  of  Admiralty 
shall  in  any  case  be  conclusive,  on  a  policy  of  insurance,  is  not  now  be- 
fore  us.  This  Court  has  already  declared,  that  it  is  so  wherever  goods 
are  condemned  as  "  enemies'  properly"  (Walton  &  Pagan  vs.  Bethime,) 
or  Hither  it  is  conclusive  as  to  even  thing  which  it  professes  to  decide; 
and  where  it  declares  property  to  belong  to  an  enemy,  it  is  conclusive. 
of  that  fact.  Not  having  been  a  member  of. the  Bench  when  that  deci- 
sion took  place,  1  shall  give  no  opinion  upon  it ;  but  shall  consider 
myself  bound  by  it  until  those  of  my  brethren,  who  did  then  or  now 
concur  in  it,  shall  be  disposed  to  review  their  opinions.  That  decision 
appears  conformable  to  the  settled  doctrine  in  England,  (Geyer  vs. 
Aguilar,  7  I).  &-  E.  691.)  But,  that  it  will  be  reconsidered  both  in 
England  aiu)  the  United  States,  I  entertain  no  doubt.  Whether  it  will 
be  reversed  or  not,  1  will  not  pretend  to  determine.  But  the  modern 
innovation,  made  by  the  belligerent  powers  of  Europe  on  the  laws  of 
nations;  indeed  I  may  say,  the  total  disregard  which  they  have  shown 
to  all  the  natural  and  moral  obligations  by  which  nations  have  hereto- 
fore been  governed,  will  not  only  require  a  review  of  opinions  founded 
on  principles,  which  no  longer  govern,  but  will  authorize  a  departure 
from  the  most  solemn  decisions  founded  on  reasons  which  no  longer 
exist.  I  cannot  believe,  that  the  English  Judges  will  suffer  the  shac- 
kles of  former  decisions  long  to  chain  them  down  to  a  blind  and  passive 
obedience  to  decrees  founded  on  evidence  '"unsatisfactory  to  an  honest 
mind,"  (Justice  Gro*j,  Lothian  &  Henderson,  3  B.  8c  P.  534.  Cooper's 
Ojin'.on  49,)  manifestly  unjust,  {Heath  Justice,  B.  &  P  537)  "founded 
oji  Algcrine  or  worse  than  Algcrine  principles,"  (Lord  Kenyan^  7  D. 
&  E.  691.  Geyer  vs.  Aguilar,)  "making  the  law  a  stalking  horse  for 
piracy,"  (Duto,)  "proceeding  on  a  8}  stem  of  plunder,  "*  (Lord  Kenyan, 
Pollard  and  Bell,  8  D.  &  E.  4.37.)  Neither  will  the  American  tribu- 
nals be  more  disposed  to  respect  the  sentences  of  the  Vice  Admiralty 
Judges  of  England,  who  hold  their  commissions  at  the  -will  of  the  Crorwn 
and  the  amount  of  whose  sa'aries  depends  in  a  great  measure  on  the 
number  of  condemnations.  Nor  indeed  of  their  higher  Courts,  while 
the  orders  of  the  King-  and  Counsel  are  held  in  relation  to  the  Laws  of 
Nations  as  Acts  of  Parliament  are  to  the  Common  Law,  (vide  Fox  et  al. 
1  Edward's  Adm.  Rep.  311.)  But  at  present,  that  question  is  consid- 
ered as  put  to  rest. 

The  only  question  is,  whether  a  condemnation  as  *•  good  t\nd  lawful 
prize,'*   is  tantamount  to  a  condemnation  as  "  emetines'  property  ?" 

Before  I  proceed  to  a  particular  consideration  of  thie  question,  1 
would  obsenc,  that  the  English  Judges  do  not  now  submit  to  the  con- 
clusiveness of  foreign  sentences,  because  the  principle  itself  is  correct) 
but  because  they  consider  the  cjvestion  settled  by  former  adjudications, 
(Gejer  \s.  Aguilar,  7  I).  &  E.  6'1.)  H'  therefore  it  can  be  shown, 
that  those  decisions  arc  founded  on  reasons  which  do  not  authorize  the 
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conclusions  drawn  from  them,  it  will,  at  least,  prove  that  we  are  not 
bound  to  carry  the  doctrine  farther  than  it  has  already  been  carried. 

The  reasons  are, 

1st.  Because  all  the  -world  are  parties,  and  therefore  all  persons  ought 
to  be  concluded  by  them,  (Lord  Mansfield,  Bernardi  and  Motteux, 
Doug.  580.     Park,  464.) 

2nd.  Because  their  decisions  are  governed  by  the  Laws  of  Nations, 
or  the  obligation  of  treaties,  (Lord  Kenyan,  De  Souza  vs.  Ewer,  Park, 
360.) 

3rd.  Because  it  is  a  comity  due  to  nations,  (5 .  East  99*  Baring  vs. 
the  Royal  Exchange  Assurance  Company.  7  D.  &  E.  695*  Gcyer  vs. 
Aguilar,  Lord  Kenyan,  Fisher  vs.  Ogle,  1st  Campbell  420,  Lord  El- 
tenborovgh.) 

With  regard  to  the  first,  it  is  not  a  fact.  The  underwriters'  are  never 
a  party  to  the  suit  between  the  captors  and  the  insured :  And  the  cap- 
tors are  never  a  party  to  the  suit  on  the  policy. 

2nd.  The  second  is,  because  their  decisions  are  governed  by  the  Laws' 
of  Nations  and  Treaties  which  are  engrafted  upon  them.  But  this 
again  is  not  always  true.  The  Courts  of  all  Nations  feel  bound  by,  and 
are  always  governed  by,  the  municipal  laws  and  decrees»of  their  own 
government,  although  they  contravene  the  Laws  of  Nations.  In  the 
case  of  Mayne  &  Walter*,  Park  263,  the  ship  was  warranted  to  be  Por- 
tuguese. She  was  taken  by  a  French  privateer  and  condemned  as 
"  good  and  lawful  prize,"  under  a  French  decree,  merely  because 
she  had  an  English  supercargo  on  board.  But  Lord  Minefield  declared 
it  to  be  an  arbitrary  and  oppressive  regulation  contrary  to  the  Laics  of 
Nations,  and  that  the  party  ought  not  to  be  concluded  by  it.  The  French 
Decree  of  the  21st  November,  1806,  declares,  that  vessels  (neutral) 
which  violate  its  provisions,  shall  be  declared  "  lawful  prize,"  (1  Ed- 
wards' Adra.  Rep.  Ap.  8.)  The  British  Orders  of  Council  of  the  11th 
November,  1807,  subject  (neutral)  vessels  under  similar  circumstances 
to  condemnation  as  **  prize  to  the  captors,"  (Ditto  Ditto  13.)  And 
under  these  decrees  and  orders  several  American  vessels  were  con- 
demned, (the  Comet,  1  Edwards'  Adm.  Rep.  32.  Ditto  311.  Fox  & 
others.)  So  that  it  is  incorrect  to  say,  that  "  all  Admiralty  Courts  pro- 
ceed '  according  to  the  Laws  of  Nations  or  treaties."  Indeed, 
Lord  Kenyan  himself,  in  the  case  of  Pollard  St  Bell  (8  D.  &  E.  434,) 
admits,  that  it  is  not  the  case  with  the  French  Courts,  where  he  says, 
they  proceed  on  a  system  of  plunder.  And  Sir  f  Villi  ain  Scott  expressly 
admits  it  in  the  cases  above  mentioned,  when  he  makes  the  Lav/s  of 
Nations  yield  to  the  orders  of  the  King  and  Council  as  the  Common  Law- 
does  to  Acts  of  Parliament. 

3rd.  The  last  ground  is,  that  it  is  a  comity  due  to  Nations  to  respect 
the  decisions  of  their  Courts.  I  understand  enmity  to  mean  respect,  or 
what  between  individuals'  would  be  called  civility  or  poii:airss.  But 
wljat  respect  can  be  due  to  the  judicial  acts  of  Courts  that  "  proceed  on 
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a  system  of  plunder,"  "  on  principles  manifestly  unjust,"  «*  on  Algerin£ 
arui  verse,  than  Algerine  principles."  Courts  which,  when  tht;  shall 
le;\r. ,  ihat  the  tei*ms  in  which  their  sentences  are  couched,  do  not  ren- 
cwr  1-  :ii  conclusive,  will  adopt,  such  phraseology  as  will  render  them 
»:.  v  "ihout  regard  to  the  real  grounds  of  condemnation,  Fisher  &  Ogle, 
l'car.v.hellN.P.C.  418. 

N^mc  of  the  reasons,  then,  on  which  the  decisions  of  the  English 
Cc.r.s  of  ronmon  Law  have  gone,  will  support  their  decisions.  The 
thru:  o'ce  was  when  the  Laws  of  Nations  were  respected,  ancfr  when 
treaties  were  regarded  as  imposing  some  obligation  on  nations.  The 
limp  fife  was  when  even  England  and  France,  at  least,  affected  to  be 
governed  by  the  rules  of  common  honesty,  and  their  Courts  of  Admi- 
ralty to  b?  influenced  by  a  sense  of  moral  justice.  And  when  Courts  of 
Adin:ralty  actually  did  proceed  according  to  the  I,aws  of  Nations  and 
tho  oVijra'ion  of  treaties  ;  then  indeed  such  comity  might  be  due  to 
ther"  drcVions;  then  each  nation  stood  in  relation  to  the  other  as  differ- 
ent d;s  ri'-ts  of  the  great  republic  of  nations  governed  by  one  great  uni- 
foi  hi  s\  stem  of  Laws.  And  in  that  point  of  view,  probably  it  was,  the 
subject  was  considered  when  it  was  said  all  the  world  were  parties. 

# 

Bu*  national  confidence  is  destroyed.  The  English  decisions  are  no 
longer  entitled  to  our  respect  when  Sir  WifHam  Scott,  the  great  oracle 
of  Maritime  Law  and  the  Laws  of  Nations,  who  like  Lord  Coke  was 
thought  to  be,  not  merely  the  expounder  of  the  law,  but  the  law  itself, 
has  declared  from  the  Bench,  that  the  Laws  of  Nations  are  no  longer 
to  be  the  rule  of  decision,  but  that  the  decrees  of  his  Court  must  vary, 
according  to  the.  varying  policy  of  the  government.  For  while  he  reads 
the  Laws  of  Nations,  through  the  instructions  of  his  government,  (ii> 
whatever  language  he  may  dress  it  up)  it  is  the  will  of  the  executive 
that  governs  and  not  the  lato. 

I  have  already  remarked,  that  the  English  Judges,  themselves,  are  so 
well  savsfied,  that  the  reasons  on  which  the  decisions  of  their  Courts 
profess  to  be  founded,  will  not  bear  them  out,  that  the\  do  not  now 
pretend  to  make  them  the  grounds  of  their  present  decisions.  Their 
language  is,  "  stare  decisis.**  They  acknowlege  that  they  follow  those 
decisions,  only,  because  the  law  has  been  too  fong  settled,  to  be  now 
shaken.  Lord  FMtnboroiigh  says,  it  is  by  an  overstrained  Comity,  that 
these  sentences  are  received  as  conclusive  evidence  of  the  facts,  which 
they  positively  aver.  And  that  like  Lord  Thurlorm,  he  shall  die  in  the 
belief,  that  they  ought  never  to  have  been  admitted.  Ogle  and  Fisher, 
1  Campbell,  N.  P.  C.  418.    Donaldson  vs.  Thompson.     Do.  429. 

But  without  disturbing  the  decisions  as  far  as  the\  have  gone,  let  us 
proceed  to  the  question  immediately  before  us,  and  enquire  whether  to 
condemn  "as  good  and  lawful  prize,'*9  is  tantamount  to  a  condemna- 
tion as  "  enendec  property  ".? 

This  question  may  be  considered  in  a  two  fold  point  of  view  : 
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1st.  Whether  it  is  necessarily  implied  by  the  terms  of  the  decree j 
that  it  is  enemies  property  ? 

2d.  Whether  it  has  been  so  decided  by  any  Courts,  whose  decisions 
we  might  to  respect,  and  by  which  we  ought  to  be  governed? 

With  regard  to  the  first.  If  there  are  other  causes  of  condemnation, 
than  that  the  property  belongs  to  an  enemy,  which  would  make  it 
'*  good  and  lawful  prize,"  then  condemning  it  for  such  cause,  does  not 
necessarily  imply  that  it  is  enemies  property,  yet  the  decree  would  de- 
clare it  to  be  *«  good  and  lawful  prize.'*  And  I  have  already  shown 
that  such  cases  may  exist.  (Vide  Mayne  and  Walter — The  Comet.  Fox 
&  others,  and  all  other  cases  coming  under  the  French  and  British 
Edicts,  which  T  have  noticed.)  If  the  decree  always  set  forth  the  rea- 
sons and  grounds  of  the  condemnation,  the  difficulty  would  be  re- 
moved. But  no  reasons  will  ever  be  given,  if  the  decree  will  be  held 
conclusive  without  them.  Nothing  appears  more  obvious,  then  from 
a  comparison  of  all  the  cases,  than  that  a  condemnation  as  lawful  prize 
does  not  necessarily  imply  that  it  is  enemies  property.  We  may  there- 
fore receive  a  decree  condemning  goods  as  enemies  property,  as  con- 
clusive, and  yet  admit  an  investigation  into  the  causes  of  condemnation 
as  "  good  and  lawful  prize,"  without  inconsistency.  It  appears  to  me 
absurd  to  say,  that  a  decree  shall  not  be  conclusive,  where  reasons  are 
given  which  do  not  authorize  the  conclusion ;  and  yet  to  admit  it  to  be 
so  when  the  grounds  of  condemnation  are  the  same,  merely  because  the 
grounds  are  not  stated  in  the  decree.  I  am  of  opinion  therefore,  that 
evidence  ought  to  be  received,  to  show  what  were  the  grounds  of  the 
decision. 

There  does  not  appear  to  me  to  have  been  any  decision  of  this 
Court  on  the  point.  Tn  the  opinion  g-iyen  in  the  case  of  Walton  and 
Pagan  vs.  Bethune,  it  is  sa'd,  such  a  decree  is  not  conclusive ;  but  per- 
haps that  Ought  to  be  considered  the  opinion  of  an  individual  judge, 
rather  than  the  opinion  of  the  Court,  because,  it  was  not  a  point  then 
before  the  Court.  But  it  is  sufficient  for  my  purpose,  that  the  contrary 
was  not  decided.  And  it  appears  to  me,  as  far  as  I  have  been  able  to 
investigate  the  subject,  it  still  remains  undecided  in  the  English  Courts. 
In  the  case  of  Salouci  vs.  Woodmass,  Park  362,  Lord  Mansfield  held  a 
decree  of  condemnation  as  "  gwd,  and  la-wful  prize"  conclusive, 
though  no  special  ground  was  stated.  But  in  the  case  of  Calvert  and 
Boville,  7  D.  &  E.  523,  Judge  Florence  says,  "  if  it  is  ambiguous,  ot  it 
does  not  appear  on  the  face  of  the  sentence  on  what  ground  they  pro- 
ceeded, then  we  may  receive  evidence  to  show,  what  were  the  grounds 
of  the  decision  abroad."*  And  in  the  case  of  Ogle  and  Fisher,  (1  Camp. 
N.  P.  C.)  the  sentence  was  not  admitted  to  be  conclusive.  That  was  an 
action  on  a  policy  of  Insurance,  on  the  Juno,  represented  as  an  Ameri- 
can ship,  which  had  been  condemned  in  a  French  Court  of  Vice  Admi- 
ralty, at  Martinique.  The  sentence  was  in  ihcse  words:  "That  it  re- 
sulted evidently  frdm  the  papers  on  board,  that   the   expedition  of  the 
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said  ship  Juno,  her  cargo,  and  the  operations  of  her  captain  on  die  coast 
of  Africa,  were  for  account  of  the  brothers  Geddes,  merchants  of  Lon- 
don, who  had,  to  mask  the  English  property  of  this  outfit,  borrowed  the 
American  flag  and  passport  of  the  said  ship  Juno,  and  taken  for  their* 
agent  and  partner,  in  the  expedition,  captain  Fisher,  furnished,  with  a, 
certificate  of  citizen  of  the   United   States."    It  then  goes  on  to  con- 
demn  vessel  and  cargo,  "  as  good  and  valid  prize,"  without  stating' 
any  specific  ground  of  condemnation.    Lord  FMenborongh  said,  **  we 
show  sufficient  respect  for  French  sentences,  if  we  attach  credit  in  our 
Courtsto  what  they  distinctly  say.    It  is  often  painful  to  go  this  length, 
considering  the  piratical  -way  in  which  they  proceed.    But  this  sentence 
does  not  say  that  the  ship  was  not  American ;  and  it  is  not  to  be  con- 
sidered as  evidence  of  what  it  does  not  specifically  affirm."     A  verdict 
was  found  for  the  plaintiff,  and  on  a  motion  for  a  new  trial,  he  says,  "  it 
is  by  an  overstrained  comity,  that  these  sentences  are  received  as  evi- 
dence of  the  facts  which  they  positively  aver,  and  on  which  they  spe- 
cifically profess  to  be  founded.*9    The  other  Judges  were  of  the  same 
opinion,  and  a  new  trial  was  refused.    I  think,  therefore,  the  weight  of 
the  English  authorities  is  against  the  conclusiveness  of  such  a  sentence ; 
and  the  modern .  belligerent  code  affords  no  ground  to  extend  the 
comity  of  nations.    The  laws  of  nations  and  the  obligation  of  treaties 
afford  no  security.    It  is  truly  said,  "  that  in  the  iniquitous  conflict  be- 
tween British  Orders  and  French  Decrees;  scarcely  a  vessel  navigates 
the  ocean,  that  is  not  subject  to  the  denomination  of  '  good  and  lawful 
prize/  upon  the  text,  or  construction  of  the  new  belligerent  code; 
and  a  rapacious  Court  of  Admiralty  stands  forever  open  to  invite  the 
approach  of  its  victims,  sed  vestigia  wdla  retrorswn" 

Upon  the  whole  view  of  the  subject  therefore  I  am  of  opinion,  that 
the  decree  or  sentence  of  a  foreign  Court  of  Admiralty  condemning  a  ves- 
sel or  cargo  as  "good  and  lawful  prize,"  vfithout  assigning  the  reasons 
and  grounds  of  the  decision,  ought  not  to  be  received  as  conclusive  evidence 
of  a  breach  of  neutrality  on  a  policy  of  insurance  /  and  that  a  new  trial 
ought  to  be  granted  in  this  case. 
A  majority  of  the  Court  concurred. 

X 

Drayton,  for  the  motion. 
Ward,  contra. 

N.  B.  The  Judges  at  that  time  delivered  opinions  separately.      B . 


The  Staje  vs.  William  Hayward. 

On  an  indictment  for  Perjury,  two  -witnesses  are  not  necessary  to  disprove 
Hie  fact  sworn  to  by  the  defendant ;  but  where  there  is  but  one  witness, 
in  addition  to  his  testimony,  some  other  independent  evidence  ought 
to  be  adduced. 
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A  magistrate  who  has  taken  the  oaths  of  qualification  before  one  of  the* 
Associate  Judges  is  not  duly  qualified ;  and  a  person  cannot  be  tried 
for  perjury  on  an  oath  taken  before  a  magistrate  so  qualified,  and  if 
on  such  oath  a  defendant  is  convicted,  a  new  trial  will  pe  granted. 

The  statute  of  23d  Geo.  2,  C.  2,  is  not  of  force  in  this  state,  yet,  the  pre- 
cedents  in    perjury   have   always  been  agreeable  to  it,  and  are. 
sufficient.  „ 

JVhere  there  has  been  a  conviction  for  perjury,  and  the  words  stated  in 
the  indictment,  do  not,  from  the  face  of  the  indictment,  appear  to  be 
material  by  averment,  or  by  the  context  of  the  indictment,  or  by  their 
own, import,  judgment  will  be  arrested., 

THIS  was  an  indictment  fo,  perjury  tried  before  Mr. 
Justice  Cheves,  at  Charleston,  May  Term,  1818. 

The  indictment  stated,  "that  William  Hayward,  wick- 
edly and  maliciously  devising  and  intending  unjustly  to 
vex  and  aggrieve  one  John  Morrison,  and  to  subject  him 
to  the  punishment,  pains  and  penalties  by  the  Laws  of  this 
State/ provided  for  persons  guilty  of  felony,  theft  and 
larceny,  on  the  20th  March,1 1817,  at  Charleston,  in  the 
District  and  State  aforesaid,  came  in  his  own  proper  person 
before  John  H.  Mitchell,  Esquire,  then  being  one  of  the 
Justices  of  the  Quorum  for  the  said  District,  and  then 
and  there  was  sworn,  and  took  his  corporal  oath  upon  the 
Holy   Gospel  of  God,  before  the  said   yohn  Hinckley 
Jtfitchcll,  the  Justice  aforesaid,  (he»  the  said  John  Hinck- 
ley Mitchell  then  and  there  having  competent  authority  to 
administer  the  said  oath  to  the  said   WilHam  Hayward  in 
that  behalf)  and  that  the  said  William  Hayward,  being  so 
sworn,  as  aforesaid,  and  not  having  the  fear  of  God  before 
his  eyes,  but  being  moved  and  seduced  by  the  instigation 
of  the  Devil,  then  and  there,  before  the  said  John  Hinck- 
ley Mitchell,  (he  the  said  John  Hinckley  Mitchell  having 
competent  authority  to  administer  the  said  oath  as  afore- 
said) upon  his  oath  aforesaid,  upon  a  certain  information 
entitled  4  State  of  Sputh  Carolina,  Charleston  District, 
3Worn  to  before  me  (meaning  the  said  John  Hinckley 
Mitchell)  this  20th  March,  1817,  J.  H.  Mitchell,  Q.  U.' 
among  other    things  falsely,    wilfully,   maliciously  and 
corruptly  did  depose,  swear  and  give  information  to  the 
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purport  and  effect  following,  that  is  to  say,  William  Hay- 
rvard,  (meaning  the  said  William  Hayivard)  being  duly 
sworn,  deposeth,  that  on  Sunday  morning  (meaning  of  the 
1-Gth  day  of  March,  181 7,}  he  saw  John  Morrison^ 
(meaning  the  said  John  MirrisonS  open  certain  bundles 
and  bags,  and  take  the  goods  therefrom,  and  place  them 
in  saddle  bags  and  put  them  (meaning  the  said  goods)  on 
two  horses  ;  Morrison  (meaning  the  said  John  Morrison) 
rode  one  horse,  and  that  they,  (meaning  the  said  John 
Morrison  and  another  person)  proceeded  towards  Hibben's 
ferry  ;  and  whereas  in  truth  and  in  fact,  on  Sunday  morn- 
ing the  said  16th  day  of  March,  or  at  any  other  time 
whatsoever,  the  said  John  Morrison  did  not  open  such 
bundles  and  bags,  and  did  not  take  thereout  any  goods 
whatsoever,  and  did  not  place  such  goods  in  saddle-hags,, 
nor  put  such  goods  upon  horses,  nor  proceed  upon  horses 
towards  Hihben's  ferry.  And  whereas  in  truth  and  in 
fact  the  said  Jolm  Morrison  did  not  take  any  such  goods 
in  manner  and  form  aforesaid,  or  in  any  other  manner, 
that  is  to  say,  at  Charleston  aforesaid  in  the  District  and 
State  aforesaid,  and, so  the  Jurors,  &c." 

On  the  trial,  it  appeared  in  evidence,  that  the  defend- 
ant could  not  write,  but  that  he  had  afi}xed  his  mark  to  the 
affidavit. 

The  Magistrate  (John  H.  Mitchell)  proved,  that  he 
read  the  affidavit  to  the  defendant  before  he  swore  him  to 
it ;  that  he  appeared  to  understand  it,  and  swore  to  it 
with  deliberation. 

Another  witness  (John  Phillips)  said,  he  was  in  the 
office  of  the  Magistrate  at  the  time  the  affidavit  was  taken, 
and  confirmed  the  testimony  of  the  magistrate. 

John  Morrison  (who  had  been  acquitted  on  the  prose- 
cution against  him)  swore,  that  the  allegations  in  the  affi- 
davit were  false. 

John  Phillips,  Samuel  Hi/ams  and  Margaret  Johnson^ 
declared  that  the  defendant  on  the  trial  of  Morrison  was 
sworn,  and  denied  that  he  had  any  kno\vl>  dge  of  the  facts 
stated  in  his  affidavit  before  Justice  Mitchell. 
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There  was  other  very  strong  evidence  to  falsify  the  factp 
stated  in  the  affidavit,  as  well  as  on  other  points  which 
it  is  unnecessary  to  state. 

It  appeared  that  the  Magistrate  had  taken  the  oaths  of 
office  before  one  of  the  Judges  of  this  State. 

The  defendant's  counsel  now  moved  for  a  new  trial, 
and  in  arrest  of  judgment,  on  several  grounds,  which  are 
stated  in  the  opinion  of  the  Court. 

Mr.  Justice  Cheves  delivered  the  opinion  of  the  Court. 

The  first  motion  in  this  case  is  for  a  new  trial,  and  this 
on  one  ground,  viz.  because  the  facts,  necessary  to  support 
the  charge  of  perjury,  were  not  supported  by  two  clear, 
distinct  and    positive  witnesses,  but  the  utmost  that  was 
proved  was,    either,    that  the    Magistrate   who  drew  the 
»     affidavit  misunds  r*tood  the  deponent,  or  that  the  deponent 
misunderstood  the  magistrate  when  he  read  the  affidavit 
to  him.      This  ground  implies,  that  two  distinct  and  posi- 
tive witnesses  are  necessary  to  prove  the  perjury.     Now, 
"  it  does  not  appear  to  have  been  laid  down,  that  two  wit- 
nesses  are  necessary  to  disprove  the  fact  sworn  to  by  the 
(Icfindant;   nor  does  that  appear  to  be  absolutely  neces- 
sary."   u  One  witness  is,  indeed,  not  sufficient."  u  In  addi- 
tion  to  his  testimony,  some  other  independent  evidence 
ought  to  be  adduced,"    (Phillips  on  Evid.  107.)     Nor  is 
any  other  testimony  necessary  in  a  case  of  perjury  than 
in  other  cases,  except  to  disprove  the  fact  sworn  to  by  the 
defendant :  That  he  did  take  the  oath,  and  the  terms  of 
the  oath,  may  be  proved  by  one  witness.     It  is  the  false- 
hood only  of  the  oath  which  requires  more  proof.     But  it 
is  only  that  the  acquiescence  of  the  Court  may  not  be  in- 
ferred in  the  law,  as  the  ground  of  the  motion  appears  to 
imply  it  to  be,  that  any  notice  of  the  law  is  taken  in  this 
case.     For  it  is  only  necessary  to  read  the  evidence  to 
show,  in  the  words  of  the  motion,  that  two  clear,  distinct 
and  positive   witnesses  proved   the   several  farts   of  the 
taking  of  the  oath,  the  terms  of  the  oath  and  the  falsehood 
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of  the  oath.     On  the  ground  stated  therefore  a  new  trial 
cannot  be  granted. 

But  although  it  is  not  stated  in  the  notice,  there  is 
another  ground  which  was  stated  in  argument,  of  which 
the  Court  deem  it  just  to  give  the  defendant  the  benefit, 
viz.  That  it  appeared  from  the  evidence,  that  the  Magis- 
trate having  taken  the  oaths  of  qualification  before  one  of 
the  Associate  Judges,  who  had  no  power  to  administer 
them,  was  not  duly  qualified,  and  had  no  authority  to 
administer  the  oath  on  which  this  perjury  is  assigned. 
This  objection   was  not  taken  at  the   trial,  nor  in   the 
grounds  stated  in  the  notice  of  the  motion ;  and  it  was 
therefore  contended,  that  the  defendant  ought  not  to  have 
the  benefit  of  it  at  this  stage  of  the  case.     But  it  is  the 
practice  of  the  Court  to  allow  any  objections  growing  out 
of  the  merits  of  the  case,  except  objections  to  the  compe- 
tency of  the  testimony,  which  must  be  made  before  the 
case  goes  to  the  Jury,  to  be  made  in  this  Court,  provided 
they  are  taken  in  the  notice,  whether  in  civil  or  criminal 
cases :    And   in   criminal   cases,    where  the   substantial 
merits  of  the  case  require  it,  they  will  be  unwilling  to  stop 
even  there.      Thus  in  this  case,    though  the  objection 
under  consideration  is  not  contained  in  the  notice,  they 
think  the  defendant  ought  to  have  the  benefit  of  it.     The 
sufferer  ought  to  be  the  victim  of  the  law,  and  not  of  acci- 
dent or  inadvertence.     This  objection  then  is  before  the 
Court,  and  they  think  it  well  founded.     The  Act  of  As- 
sembly of  1778,  (1  Brev.  469.  P.  L.  301.)  enacts," that  Ma- 
gistrates "  shall,  before  they  enter  upon  the  execution  of 
their  office,   be  duly  qualified  before  his  Excellency  the 
President  or  Governor  and   Commander  in  Chief  of  this 
State,  as  the  case  may  be,  or  before  Commissioners  to  be 
duly  authorized  and  appointed  by  him  for  that  purpose, 
by  taking  the  oath,  fee."     By  an  Act  passed  in  1800,  f2 
Brev.  Dig.  87,)  it  is  enacted  uthat  it  shall  and  may  be 
lawful  to  and  lor  any  two  Justices,  one  of  whom  shall  be 
of  the  Sluorum,  to  administer  to  any  person  the  oath  or 
oaths  of  office,  &c."     These  are  the  only  Acts  on  the  sub- 
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ject.  They  give  no  power  to  the  Judges,  and  if  any  could 
have  heen  implied,  the  Act  of  1778,  took  it  away  by  cx«- 
presaly  requiring,  that  every  Magistrate,  before  he  enter- 
ed upon  the  execution  of  his  office,  should  be  qualified 
before  the  Governor  or  Commissioners  appointed  by  him, 
for  that  purpose*  I  know  that  Magistrates  have  frequently 
qualified  before  Judges  of  this  Court,  but  it  appears  to 
have  been  founded  in  error*  It  is  supposed,  that  the 
Governor  may  formerly  have  commissioned  the  Judges 
for  this  purpose,  and  that,  under  that  authority,  they  first 
exercised  the  power ;  and  that  afterwards,  not  adverting 
to  the  origin  of  the  practice,  they  continued  it,  as  one  of 
the  supposed  inherent  functions  of  their  office.  Be  this  as 
it  may,  it  appears  sufficiently  evident  |hat  they  have  no 
such  power,  and  therefore  that  the  Magistrate,  who  took 
the  affidavit,  on  which  the  perjury  in  tips  case  is  assigned, 
had  not  been  duly  qualified,  and  consequently  was  not 
authorised  to  administer  the  oath ;  of  course  it  cannot 
support  the  legal  charge  of  perjury,  and  on  this  ground 
there  must  be  a  new  trial. 

As  the  point  decided  must  necessarily  put  an  end  to  the 
case,  it  would  be  unnecessary  to  consider  the  grounds  in 
arrest  of  judgment,  but  as  they  go  to  the  foundation  of 
indictments  for  the  offence  of  perjury,  that  the  opinion  of 
the  Court  may  be  known  on  the  subject  .as  a  guide  in  fu- 
ture cases,  the  Court  thinks  it  fit  to  consider  them.  They 
are, 

1st.  Because  the  indictment,  being  at  Common  Law, 
should  have  set  forth  the  words,  charged,  to  be  false, 
literally,  and  not  in  part,  and  should  have  set  forth  the 
whole  affidavit,  whereas  the  indictment  is  formed  accord- 
ing to  the  provisions  of  the  Statute  of  23  Geo*  2,  ch.  2, 
which  is  not  of  force  in  this  State* 

2nd.  Because  the  indictment  does  not  aver  that  the 
words  charged  to  be  false  were  sworn  before  any  person 
or  tribunal  in  a  judicial  proceeding,  and  does  not  set  forth 
the  commission  or  authority  of  the  person  who  adminis- 
tered the  oath;  neither  does  it  appear  that  the  person  who 
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aid  ministered  the  oath  was  a    Magisuai     of  the  State,  all 
which  are  necessarv  in  indictments  at  Common  Laiv. 

m 

3d.  Because  the  indictment  states  the  words  to  have* 
been  sworn  up>n  an  "  information,"  entitled  u  State  of 
South-Carolina,  Charleston  distt  ict%' worn  to  beiure  me, 
this  20th  March,  1817.  J.  H.  Mitchell,  Q.  U."  where- 
as, in  fact,  no  such  information  was  ever  taken,  nor  was* 
such  information  proved ;  but  another  and  different  one 
was  given  in  evidence; 

4th.  Because  the  indictment  does  not  allege  that  the 
words  charged  as  false,  Were  material,  or  in  any  way  ne- 
cessary upon  the  information,  nor  does  it  appear  from 
the  words  themselves,  that  they  were   material. 

The  1st  and  2d  grounds  are  both  founded  on  the  admissi- 
on, that  the  indictment  in  the  particulars  to  which  they  re- 
late, would  be  good  under  the  statute  of  23  Geo.  2,  ch.  2. 
That  statute  is  not  of  force  in  this  state.     But  it  appears 
to  the  Court,  that,  that  statute  was  rendered  necessary  only 
by  a  series  of  precedents.     It  is  a  part  of  the  essence   of 
judicial  justice,  that  it  should  be   administered  under  pre* 
cise  and  established   forms  of  proceedings  and  pleadings, 
which  are  in  themselves  no  otherwise  essential  (I  mean  in 
the  abstract,  as  distinguised  from  the  substantial  observance 
of  them)  than  as  they  establish,  on  the  authority  of  a  pre- 
vious practice,  the  nature  and   certainty  of  the  points  in 
issue*     The  precedents  of   indictments  for  perjury  were 
prolix  and  embarrassing,  but  although    more  sensible  and 
simple  forms  would  have  originally   been   wise,  yet,  a  se- 
ries of  precedents  had  made  them  the  Law  of  the  Courts. 
The  statute  of  Geo.  2,  was  passed  to  authorize  a  depart- 
ure from  them.     In  this  state,  the  Court  believes  the  pre- 
cedents have  been  according  to  the  forms  which  were  au- 
thorized in  the  English  Courts,  by  the   statute  of  Geo.  2, 
although  that  statute  is  not  of  force  in  this  state.     The  pre- 
cedents of  our  own  Courts,  support  the  indictment  in  this 
case  on  the  grounds  now    under  consideration,    and  the 
question-depends  altogether  on  precedent,  unless  it  could 
be  shown  that  the  indictment  does  not  contain  so  much  as 
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is  essential  tt>  all  indictmeuts.  This  has  not  been  even 
argued  by  the  counsel  for  the  motion  on  the  grounds  now 
before  the  Court.  The  1st  and  2d  grounds  in  arrest  of 
judgment,  arc  not  therefore  sustained. 

3d.  This  ground,  if  true,  as  stated,  cannot  support  a 
motion  in  arrest  of  judgment.  It  does  not  appear  on  the 
record,  but  grows  out  of  the  evidence.  It  states  that  the 
evidence  did  not  support  the  indictment  in  point  of  fact. 
If  it  were  necessary  to  the  justice  of  the  case,  in  a  crimi-  ' 
nal  case,  the  Court  would  give  the  defendant  the  benefit 
of  it,  on  the  question  of  a  new  trial,  but  a  new  trial  is  al- 
ready granted  on  other  grounds.  It  is  proper  to  remark, 
however,  that  it  is  not  a  point,  if  the  case  turned  on  it,  in 
which  the  Court  would  invert  and  transfer  the  grounds 
of  distinct  and  dissimilar  motions.  #It  .is  more  a  point  of 
strictness,  viz.  the  absence  in  the  affidavit  given  in  evi- 
dence of  the  caption  or  heading,  which  the  indictment 
recites. 

4th.  This  ground,  I  think  has  been  sustained.  It  is  un- 
doubtedly necessary,  that  it  should  appear,  on  the  face  of 
the  indictment,  that  the  false  allegation's  were  material  to 
the  matter  in  issue.  But  it  is  not  necessary  to  set  forth 
all  the  circumstances  which  render  thwm  material ;  the 
simple  averment  that  trjey  became  and  were  so,  will  be 
sufficient.  (2  Chitty  on  Crim.  Law  309.  King  v«.  Aylett, 
1  T.  R.  69.  King  vs.  Dow  ling,  5  T.  R.  318.  King  vs. 
Crossley,  7  T.  R.  315.)  The  materiality  is  not  avered  in 
this  indictment,  and  therefore  it  is  necessary  to  enquire, 
whether  it  appears  otherwise  from  the  face  of  the  indict- 
ment ?  It  appears  from  the  indictment,  that  the  affidnvit 
was  made  to  charge  a  ft.lony  on  Morrison,  and  the  affida- 
vit states,  that  at  a  particular  time  and  place,  "  the  de- 
ponent saw  John  Morrison  open  certain  bundles  and 
bags,  and  take  the  goods  therefrom,  and  place  tru  m  in  sad- 
dle-bags, and  put  them  on  two  horses  ;  Morrison  rod*-  one 
horse,  and  that  they  (meaning  Morrixi.  and  anothti  per- 
son)  proceeded  towards   Hibhm's   f»  rry."     These    acts, 

unless  they  be  referred  to  some  act  of  guilt,  are  in  thern- 
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selves  perfectly  innocent,  and  the  indictment  does  not 
make  any  such  reference.  The  words,  therefore,  do  not 
appear  on  the  face  of  the  indictment  to  be  material^  cither 
by  averment,  or  by  the  context  of  the  indictment,  or  by 
their  own  import: 

The  motion  in  arrest  of  judgment,  consequently,  ought 
to  have  been  granted  on  this  ground,  had  it  not  been  su- 
perseded by  the  judgment  of  the  Court,  on  the  motion 
for  a  new  trial. 

Hunt  and  Heath,  for  the  motion. 
Hayne,  Attorney-General,  contra. 


The  Commissioners  of  the  Poor  for  Horry  District,  to. 

Henry  Hanion. 

It  is  sufficient  proof  of  a  defendant's  signature,  if  a  witness  swear  that 

he  has  seen  defendant  write,  and  that  he  believes  it  to  be  his  hand 

writing. 
Under  the  plea  of  rum  ett factum,  a  defendant  cannot  show  that  the  bond 

was  not  taken  according  to  an  act  of  the  legislature ;  but  must  plead 

it  specially. 
Interlining  a  bond  after  its  execution  will  render  it  void:  whether  in. 

terlineations  were  made  before  or  after  execution,  is  a  question  for 

the  Jury. 

i  i 

j3  EBT  on  bond;  plea,  non  est  factum;  tried  at  George- 
town,  Fall  Term,  1817,  before  Mr.  Justice  ColcocL 

The  bond  was  given  to  the  Commissioners  of  the  Poor; 
the  penal  sum  was  sixty  pounds.  The  condition  was,  that 
the  obligor  should  pay  the  plaintiffs  five  pounds,  or  should 
prevent  the  child  from  becoming  burdensome  to  the  parish. 
There  was  no  security  to  the  bond ;  no  other  than  the  de- 
fendant signed  it.  There  was  an  interlineation  near  the 
end  of  the  condition. 

It  was  contended  by  defendant,  that  the  bond  was  void ; 
first,  on  account  of  the  interlineations ;  2d,  because  there 
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was  no  security  to  the  bond,  which  there  should  have  been, 
as  it  was  a  bond  taken  under  the  act  of  assembly. 

The  defendant  also  offered  to  show  that  the  child  had 
never  become  a  burden  to  the  parish,  but  this  was  refused 
by  the  Court. 

The  Jury  were  instructed,  that  if  the  interlineations  had 
been  made  after  the  bond  was  executed,  that  it  was  void, 
and  that  it  was  their  province  to  determine  on  the  fact; 
and  that  under  the  plea  of  non  est  factum,  which  only  de- 
nied that  the  bond  was  that  of  the  defendant;  it  could  not 
appear  whether  the  bond  was  voluntary,  or  given  under 
the  act. 

The  Jury  found  a  verdict  for  the  plaintiffs,  and  a  motion 
was  now  made  for  a  new  trial  on  three  grounds  : 

1st.  That  the  evidence  adduced Ko  prove  the  handwri- 
ting of  the  defendant,  was  not  such  as  the  law  required. 

2nd.  That  the  directions  of  the  particular  Act  of  As- 
sembly, which  authorizes  the  Commissioners  of  the  Poor 
to  take  bonds  in  instances  of  bastardy,  ought  to  be  strictly 
pursued ;  and  that  this  bond  was  vitiated  and  void,  in  con- 
sequence of  its  departure  therefrom. 

3rd.  That  the  bond  abovementioned  was  vitiated  by 
material  alterations  and  interlineations,  apparent  on  its 
face,  they  not  being  properly  noticed. 

A 

Mr.  Justice  Colcock  delivered  the  opinion  of  the  Court. 

The  first  ground,  which  is  a  new  one,  is  also  a  mista- 
ken one.  The  witness  called,  a  Mr.  Marvin,  a  gentleman 
of  information  and  a  merchant,  who  said,  he  had  seen  the 
defendant  write  and  believed  the  signature  to  be  his  hand 
writing,  which  is  sufficient  proof,  (Phillips  on  Evidence, 
p.  364.) 

On  the  second  ground,  if  'the  defendant  had  intended 
to  show,  that  the  bond  was  executed  by  him  in  conform- 
ity to  the  Act  which  provides  for  the  maintenance  of  Bas- 
tard Children,  he  should  have  pleaded  this  specially,  by 
which  the  plaintiffs  would  have  been  put  on  their  guard, 
and  may,  under  the  special  plea,  have  shown,  that  it  was 
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a.  voluntary  deed  given  to  the  plaintiffs  as  trustees  for  lac 
child  alluded  to  in  the  condition,  or  other  matter  in  sup- 
port of  the  bond.  Or,  if  there  was  sufficient,  apparent  on 
the  record  to  show  that  the  bond  was  given  under  the 
Bastard  Act,  he  may  have  demurred.  Any  thing  which 
shows,  that  the  bond  was  void  at  the  common  law,  ah 
initio  may  be  given  in  evidence  under  this  plea,  "  as  that 
it  was  obtained  by  fraud,  given  by  one  not  competent  to 
contract,  or  that  it  became  void  after  it  was  made  and 
before  the  commencement  of  the  action,  by  erasure,  altera- 
tion, addition,  8cc.  But  matter  which  shows,  that  the 
deed  was  merely  voidable  on  account  of  infancy  or  duress^ 
or  that  it  was  void  by  act  of  parliament  in  respect  of  usury, 
gaming  and  so  forth,  or  that  a  bail  bond  was  not  made 
according  to  the  Act  o^f  the  23rd  Henry  6,  c.  9.  must  in 
general  be  pleaded.  In  the  case  of  a  bail  bond,  indeed, 
if  it  appear  upon  the  face  of  the  declaration,  that  the  bond 
has  been  made  contrary  to  the  provisions  of  the  Statute, 
the  defendant  raav  demur,  or  he  mav  move  in  arrest  of 
judgment  after  verdict  on  a  plea  of  non  est  factum"  (1 
Chitty  479,  480.) 

On  the  third  ground  the  defendant  cannot  prevail,  be- 
cause it  involves  the  consideration  of  facts  submitted  to 
the  Jury,  and  by  them  determined  in  favor  of  the  plain- 
tiffs.     The  motion  for  a  new  trial  is  therefore  refused. 

All  the  Judges  concurred. 

King,  for  the  motion. 
Haync,  Att.  Gen.  contra. 


Joseph  Frederick  White,  Assignee  of  the  Survivor  o( 

John  P.  White  and  E.  Ives,  Copartners  in  Trade, 

vs.  Union  Insurance  Company. 

After  the  dissolution  of  Copar*ncrsh»p  (by  the  death  of  one  of  the  Co- 
partners) the  sijrviv?ng-  Copartner  assigned  over  the  effects,  debts. 
Sec.  of  the  firm,  to  enable  him  to  take  the  benefit  of  the  Insolvent 
Debtor's  act,  the  firm  being'  insolvent ;  the  assignee  commenced  ar» 
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Action  agains?  the  Union  Insurance  Company,  for  dividends  on  stock 
of  *'::<.  ■  ^mpany,  belonging  to  'he  copartnership,  which  had  accrued 
after  the  dissolution  of  the  copartnership ;  the  Union  Insurance  Com- 
pany ofi'cred  as  a  discount,  the  amount  of  a  bill  of  exchange,  indorsed 
by  the  surviving  partner,  after  the  dissolution  of  the  copartnership, 
whi'-h  had  been  discounted  by  the  Union  Insurance  Company,  and 
returned  protested,    field,  that  the  discount  was  inadmissible. — ("a. J 

The  effects  of  a  copartnership  ought  to  go,  in  the  first  place  to  the  pay- 
men1  of  the  copartnership  debts,  and  if  there  be  a  surplus,  then  to 
the  payment  of  he  priva  e  debts  of  each  copartner,  in  proportion  to 
his  sli^re  in  the  joint  funds. — fb.  J 

A  surviving  partner  may  assign  the  effects,  debts,  &c.  of  the  copartner- 
ship to  a  third  person,  in  the  name  of  the  copartnership,  for  the  pur- 
pose oi  pay  ing  and  settling  the  debts  of  the  firm. 

ASSUMPSIT  for  two  dividends  of  shares  in  the  Union 
Insurance  Company,  for  744  dollars,  held  by  the  copart- 
ners, during  the  existence  of  copartnership,  and  assigned 
by  the  survivor  for  the  benefit  of  creditors. 

The  main  and  principal  defence  set  up  by  the  company, 
was,  an  indorsement  upon  a  bill  of  exchange,  by  John  P. 
White,  one  of  the  copartners,  which  had  been  discounted 
by  said  company,  for  account  of  Bailey  &  Waller,  on  a 
Mr.  Satterthwaite,  in  New-York,  and  which  had  been  re- 
turned protested. 

This  case  came  before  the  Circuit  Court,  upon  a  special 
verdict,  which  substantially  stated,  "  that  John  P.  White 
and  Eli  Ives,  were  copartners  in  trade  and  merchandize, 
under  the  firm  of c  John  P.,  White  &  Co.'  that  on  the  25th 
June,  180",  they  were  stockholders  in  the  books  of 
said  company,  for  twenty  shares  ;  that  afterwards 
and  while  thvy  held  the  said  stock,  to  wit,  on  the 
29th  Jun*\  1807,  Eli  Ives  departed  this  life,  whereby  the 
copartnership  was  dissolved.  That  at  the  time  of  the  death 
of  th/  said  Eli  Ives,  the  copartnership  was  insolvent,  and 
behind  hand  in  about  the  sum  of  2500  dollars.  That  after 
the  dissolution  of  the  copartnership   aforesaid,  to  wit,  on 

or  about  the day  of ,  the  said  John  P.  White, 

indorsed  a  bill  of  exchange,  drawn  by  Bailey  &  Waller,  on 
Tnomas  Satterthwaite,  of  New- York,  in  favor  of,  and  in- 
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dorsed  by  James  Scott,  the  drawee,  for  5000  dollars, 
wbiph  bill  was  discounted  by  the  company,  for  Bailey  & 
Waller,  and  was  returned  protested  on  the  16th  March, 
1808.  That  on  or  about  the  16th  March,  1808,  a  divi- 
dend  was  declared  by  the  president  and  directors  of  the 
said  Union  Insurance  Company,  of  g30,  on  each  share, 
making  at  that  time,  on  twenty  shares,  2600,  and  that  on 
the  16th  July  following,  another  dividend  was  declared  of 
#10,  on  each  share,  amounting  to  another  sum  of  St  44-, 
which  said  dividends  were,  when  declared  to  be  due,  de- 
manded  tyy  the  said  John  P.  White,  survivor  of  the  said 
Eli  Ives,  for  the  benefit  of  the  creditors  of  the  said  John 
P.  White  &  Co.  and  payment  refused  by  the  said  Union 
Insurance  Company,  on  the  ground,  that  the  said  John  P. 
White  was  indebted  to  the  said  Insurance  Company  to  the 
amount  of  the  said  bill  of  exchange,  by  reason  of  his.  in- 
dorsement aforesaid.  That  on  the  10th  August,  1810,  the 
said  John  P.  White,  as  survivor  aforesaid,  assigned  to 
Joseph  Frederick  White,  the  plaintiff  in  the  present  action, 
all  the  property,  real  and  personal,  belonging  to  the  said 
copartnership,  and  all  the  debts  owing  to  the  same  (the 
said  dividends  aforesaid  being  then  unpaid)  ,in  trust  for 
the  benefit  of  the  creditors  of  the  then  late  copartnership 
of  the  said  John  P.  White  &  Co.  That  afterwards,  to 
wit,  on  or  about,  the  5th  July,  1811, 'the  said  John  P. 
White,  survivor  as  aforesaid,  was  arrested  and  in  the  cus- 
tody of  the  sheriff  of  Charleston  district :  and  in  order  to 
be  liberated,  took  the  benefit  of  the  Insolvent  Debtors'  Act, 
and  the  said  Joseph  Frederick  White,  the  plaintiff  in  this 
suit,  was  appointed  assignee  under  said  act.  The  spe- 
cial verdict  then  concludes  in  the  usual  manner,  submitting 
the  point  of  law  to  the  judgment  of  the  Court,  and,  if  the 
law  should  be  in  favor  of  the  plaintiff,  finding  for  the 
plaintiff  744  d>!tirs,  with  interest  on  the  dividends  from 
the  time  they  were  declared.  But  if  the  law  should  be  in 
favor  of  the  defendant,  then  for  defendant,  with  costs  of 
suit. 
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Mr.  Justice  Bay  delivered  the  opinion  of  the  Court, 

This  special  verdict  appears  to  me  to  bring  two  impor- 
tant points  before  the  Court : 

1st.  Whether  this  assignment  by  the  surviving  copart- 
ner was  valid  or  not  ?  And  if  so, 

2nd.  Whether  the  defendant  had  a  right  to  set  off  the 
amount  of  these  dividends  against  the  survivor,  upon  his 
indorsement  on  the  bill  of  exchange  returned  protested  or 
not  ? 

Under  the  first  head,  I  take  the  law  to  be  very  well  • 
settled  at  this  day  fas  was  properly  observed  by  the  plain-  1 
tiff's  counsel  in  the  argument)  that  the  copartnership  effects  » 
ought  to  go  to  the  payment  of  the  copartnership  debts  in  the 
Jirst  place,  and  if  there  be  a  surplus,  then  to  the  payment 
of  the  private  debts  of  each  copartner  afterwards,  in  pro- 
portion to  his  share  in  the  joint  funds.  And  this  princi- 
ple holds  equally  good  whether  the  partnership  subsists, 
or  is  dissolved  by  mutual  consent  or  by  the  death  of  ojoe- 
of  the  copartners.  They  are  all  bound  to  take  care  and 
see  that  the  copartnership  debts  are  first  paid  off  and  dis- 
charged. Another  well  established  principle  in  the  law 
of  partnership  is,  that  upon  the  death  of  one  of  the  copart- 
ners, the  partnership  is  dissolved,  (as  laid  down  in  Watson 
358,)  and  the  joint  effects  are  cast  upon  the  survivor  after- 
wards, for  the  purpose  of  paying  off  the  joint  debts,  and 
then  for  an  equitable  distribution  afterwards,  if  any  sur- 
plus remain.  And  for  this  purpose,  the  survivor  has  a 
right  to  sell  and  dispose  of  all  the  remaining  stock  of  the 
copartnership,  and  such  sale  is  unquestionably  good  and 
valid  in  law. 

Let  us  now  test  the  circumstances  of  this  case  bv  the 
above  principles  of  law,  in  order  to  sec  whether  this  trans- 
fer to  the  plaintiff  was  a  legal  one  or  not  ?  It  is  stated  by 
'  the  special  verdict,  and  indeed  it  was  admitted,  that,  on 
the  25th  June,  1807,  the  copartnership  of  John  P.  White 
&  Co.  held  twenty  shares  in  the  Union  Insurance  Com- 
pany, and  that,  afterwards,  on  the  29th  June,  1807,  Eli 
Ives,  one  of  the  Copartners,  while  they  held  the  said  stock, 
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died ;  that,  at  the  time  of  this  dissolution  of  the  partnership, 
the  firm  of  the  h6Use  of  John  P.  White  &  Co.  were  insolv- 
ent and  behind  hand  to  the  amount  of  about  2500  dollars  ? 
and  in  order  to  satisfy  the  creditors-  of  the  concern,*  on 
the   10th  August,  1810,  the  said   John  P.  White,  as  tile 
surviving  copartner  assigned  over  all  the  efft-cts  both  real 
and  personal,  and  a;l  the  debts  due  to  said  partners-hip  to 
the  plain.!. iff  in  this  action,  towards  payment  and  satisfac- 
tion of  the  creditors,  in  proportion  to  their  demand.     In 
the  mean  time  however,  between  the  death  oi  the  said 
Eli  Ives  and  the  assignment  of  the  surviving  copartner  to 
the  plaintiff,  the  dividends  stated  in  the  special  verdict 
became  due  to  the  amount  of  744  dollars,  on  the   shares 
held  by  the  said  copartnership  in  the  said  Insurance  Com- 
pany.    And  the  principal  question  under  this  first  head 
is,  whether  this  assignment  was  or  was  not  a  legal  transfer 
of  those  dividends,  so  as  to  authorize  the  plaintiff,   Joseph 
Frederick  White,  to  demand  and  have  of  the  Insurance 
Company  the  amount  of  them  or  not  ?    And  I  am  clearly 
of  opinion,  it  was  a  fair  and  legal  transfer,  and  that  the 
surviving  copartner  did  exactly  what  the  law,  in  such 
cases,  enjoined  upon  him  to  do,  to  provide  for  the  pay- 
ment of  the  copartnership  debts  in  the  first  place  out  of  the 
copartnership  funds.     For  it  is  expressly  livid  down  in  the 
case  of  Harrison  vs.  Sterry,  that  an  assignment  by  one 
partner  in  the  name  of  the  copartnership,  of  the  joint  effects 
and  credits,  is  valid,  5  Cranch  289.     Now  if -this  is  good 
and  valid  by  one  partner,  during  the  life  time  of  the  other, 
it  is,  a  fortiori,  good  and  valid  when  done  by  a  survivor, 
and  more  particularly  incases  of  insolvency,  (Wat.  448/; 
This  brings  me  to  the  second  point  I  proposed  to  con- 
sider.    Whether  the  Insurance  Company  had  a  right  to 
set  off  these  dividends  against  John  P.  White,  upon  hie 
indorsement  of  a  bill  of  exchange  ?     And  here  I  lay   it 
down  as  settled  law,  that  after  the  dissolution  of  a  copart- 
nership, the  surviving  copartner  has  no  right  to  enter  into, 
or  make  any  contract,  which  shall  be  binding  on  the  for- 
mer copartnership,  or  which  mny  affect  the  funds  or  effect* 
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of  thfc  copartnership,  or  those  entitled  to  ai  sh,are  of  the 
funds*  after  the  debts  are  paid.     The  cases  in  the  books 
are  clear  and  decided  on  this,  point*     One  partner,  after 
the  dissolution  of  a  partnership,  cannot  even  indorse  bills 
or  notes  given  before  to  the  firm^  though  he  is  authorized 
to  settle  the  concerns  of  the  firm,  (4  John.  Rep.  224.)     If 
one  partner  after  the  dissolution  of 'the  partnership  issues 
notes  in  the  name  of  the  copartnership,  the  other  partner 
is  not  liable.     The  power  of  one  partner  to  bind  the  part* 
nership  ceases  with  it,  (2  John.  Rep.  300.)     If  one  part- 
ner, who  is  authorized  to  adjust  the  debts,  acknowledges 
a  bill  due  from  the  copartnership,  it  will  not  bind  his  co- 
partner ;  for  the  Court  said,  it  was  clear,  that,  after  disso- 
lution, the  power  of  one  party  to  bind  the  other  ceases, 
and  there  is  no  reason  why  his  acknowledgment  should 
bind  the  other  copartners,  any  more  than  giving  his  note 
in  the  name  of  the  firm,  or  any  other  act,  (3  John.  Rep. 
538.)     Cases  without  number  might  be  cited  to  prove  the 
same  point.     I  shall  therefore  content  myself  with  citing 
one  more,  and  that,  in  our  own  Court.  The  case  of  David 
Lamb,  survivor  of  Patrick  Mair  &    Co.   vs.  Saltus  & 
Yates,  argued  in  January  Term,  1809,  in  which  it  was 
determined,  thai  every  bill  or  note  drawn  or  indorsed  by 
a  copartner,  after  the  dissolution  of  the  copartnership,  was 
to  be  considered  as  the  private  debt  of  the  individual  co- 
partner making  it,  and  by  no  means  the  debt  of  the  com* 
pany,  nor  were  any  of  the  partnership  funds  liable  for  the 
same. 

I  come  now  to  the  discount.  It  appears  that  the  dis- 
count offered  in  this  case  was  a  bill  of  exchange  indorsed 
by  John  P.  White,  after  the  dissolution  of  the  copartner- 
ship, not  even  on  account  of  the  concern,  but  for  the 
accommodation  of  Bailey  &  Waller,  no  way  connected 
with  them,  but  strangers  to  the  firm  of  J.  P.  White  &  Co. 
after  the  death  of  Mr.  Ives,  the  other  copartner,  which 
was  returned  in  March,  1818.  It  does  not  appear,  when, 
or  whether  J.  P.  White  ever  had  notice  of  this  protest ;  for 

until  he  had  due  notice  he  was  not  even  liable  on  his  own 
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indorsement.  But,  admitting  he  had  this  due  notice,  it 
can  only  amount  to  his  own  private  indorsement  on  ac- 
count of  Bailey  &  Waller,  which  leaves  all  the  copartner- 
ship funds  free  and  unincumbered  for  the  benefit  of  the 
copartnership  creditors,  agreeably  to  the  assignment  for 
that  purpose.  The  cases  quoted  by  defendant's  counsel 
from  Montague  24 ;  in  which,  it  is  said,  that  M  a  debt  due 
to  a  company  after  the  death  of  all  the  copartners,  but  one, 
becomes  due  to  him,  and  may  be  set  off."  I  take  that  to 
be  a  case  where  the  copartnership  is  solvent,  and  able  to 
pay  all  its  debts,  otherwise  it  would  be  in  the  power  of 
one  or  two  of  the  creditors  to  run  away  with  the  whole  of 
the  copartnership  effects  to  the  prejudice  of  all  the  other 
creditors*  At  any  rate,  it  is  very  distinguishable  from  the 
present  case ;  for  this  is  a  demand  set  up,  not  against  die 
partnership,  but  against  an  individual,  after  the  partner- 
ship was  dissolved,  and  therefore  can  have  no  bearing 
against  the  copartnership  or  its  effects.  The  other  cases 
quoted  by  defendant  were  to  the  same  effect. 

Upon  the  whole  of  this  case,  therefore,  I  am  clearly  of 
opinion,  that  this  indorsement  of  the  individual  copart- 
ner, cannot  be  set  off  against  the  dividends  which  belonged 
to  the  copartnership,  and  which  had  been  assigned  over 
for  the  payment  of  its  debts,  and  that  the  postea  should  be 
delivered  to  the  plaintiff  to  enter  up  judgment  thereon. 

All  the  Judges  concurred. 

King  E*?  Heathy  for  the  motion. 
Drayton  6?  Prioleau^  contra, 

ft,  J  Lansing  ts.  Gaines  et  al.  2  John.  Rep.  300,    Saodfind  vs£ 
Mickles,  4  John.  Rep.  224.    Kilgore  vs.  Finlayaon,  1  H.  Black.  155. 
fb.J  Pierce  vs.  Jackson,  6  Mass.  T.  R.  246.  B. 
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M'Grath  &  Jones,  ads.  A.  Isaacs,  Survivor  of,B.  W# 

Lawson  &  Co. 

A.  sent  an  invoice  to  B.  with  a  request  that  be  would  import  for  him 
the  articles  therein  specified,  agreeing  to  pay  B.  therefor,  a  certsi* 
per  ceotage  on  the  original  cost,  all  charges,  fee.  B.  seat  a  letter  1* 
reply  to  this,  stating  that  he  had  received  the  invoice,  and  that  he 
had  forwarded  it  to  his  correspondents  in  Liverpool ;  a  letter  was 
also  produced,  from  B.  to  his  correspondents,  desiring  them  to  fill  u£ 
the  invoice,  fcc.  Held,  the  letters  acknowledging  the  receipt  of  the 
invoice,  and  desiring  his  correspondents  to  fill  it  up,  were  sufficient  t# 
take  the  contract  out  of  the  Statute  of  Frauds. 

Jl  war  puts  an  end  to  all  executory  contracts  between  the  citizens  of 
the  belligerent  nations. 

In  all  cases  where  papers  are  called  for  by  one  party,  which  are  in  the 
possession  of  another,  they  ought  not  to  be  garbled,  but  the  whole 
produced ;  and  wherever  a  document  or  paper  is  referred  to,  by  any 
other,  which  is  admissible  evidence,  such  document  or  paper  so  re- 
ferred to,  ought  to  be  produced. 

ASSUMPSIT  to  recover  the  value  of  a  quantity  of 
Crockery  and  Glass  Ware,  which  plaintiffs  had  given  or- 
ders to  defendants  to  import  for  them  from  Liverpool, 
and  which  they  alleged  defendants  had  afterwards  appro- 
priated to  their  own  use. 

The  Jury  found  a  verdict  for  thp  plaintiff},  and  the  pre- 
sent is  a  motion  for  a  new  trial* 

Mr.  Justice  Bay  delivered  the  opinion  of  the  Court. 

As  the  arguments  of  counsel,  which  were  long  and  in- 
genious, brought  a  great  variety  of  important  points  before 
the  Court,  I  shall  endeavor  to  simplify  and  condense  the 
case  in  as  narrow  a  compass  as  possible,  consistent  with 
justice  to  its  merits. 

It  appeared  from  the  report  of  the  Judge  who  tried  the 
case  in  the  Circuit  Court,  as  well  as  by  the  concession  of 
the  parties  in  the  argument,  that  on  the  26th  of  Decem- 
ber, 1810,  the  plaintiffs,  Lawson  &  Co.  gave  an  order  to 
the  defendants,  M'Grath  &  Jones,  to  -import  for  their  ac- 
count from  Liverpool,  a  quantity  of  crockery  and  glass 
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ware,  particularly  set  forth  and  described  in  an  invoice, 
which  accompanied  the  order  \t  for  which  the  plaintiffs,  as 
alleged,  were  to  pay  defendants  on  their  arrival,  with  JO 
per  cent,  advance  on  the  face  of  t^e  invoice,  with  all 
charges.  The  plaintiffs  also  gave  orders,  that  the  property 
should  be  insured  as  soon  as  shipped.  To  this  order  and 
instructions,  the  plaintiffs  subscribed' their  names  when 
they  delivered  it  to  the  defendants.  And  to  show  that  the  de- 
fendants,  on  their  part  undertook  to  comply  with,  and  ex- 
ecute this  order  for  the  plaintiffs  a  copy  of  a  letter  in 
the  hand  writing  of  one  of  the  defendants,  dated  27th 
December,  1810,  said  to  have  been  taken  from  their  Letter 
Book,  was  produced,  addressed  to  their  correspondents, 
iGrcen  &  Wainwright,  in  Liverpool,  in  which  they  ordered 

^  SO  crates  of  earthen  ware,  and  four  casks  of  glass  ware,  to 
be  shipped  on  board  of  some  good  American  vesselras 
soon  as  possible,  for  account  of  the  plaintiffs,  Lawson.Sc 
Co.  They  also  gave  directions  to  their  correspondents 
concerning  the  funds,  out  of  which  they  were  to  be  paid 

,  for  this  consignment,  namely,  out  of  the  balance  of  a  pri- 

_  vate  account  due  the  defendants,  and  out  of  the  proceeds 
of  a  ship,  called  the  Gust avus,  then  in  Liverpool,  which 
they  were  directed  to  sell  and  dispose  of,  for  account  of 
the  owners  of  said  ship,  of  which  defendants  were  part 
owners,  and  had  the  direction.  After  giving  their  di- 
rections the  letter  expresses  the  fears  of  the  defendants, 
that  another  non  intercourse  act  would  be  passed  prevent' 
ing  the  trade  between  this  country  and  Great  Britain ;  in 
which  event,  they  say  to  their  correspondents,  they  will  be 
'governed  accordingly  as  they  should  receive  information 
thereof.  In  the  further  progress  of  this  business,  it  ap- 
pears that  a  letter  covering  the  order  of  B.  W.  Lawson 
&  Co.  went  safe  to  the  hands  of  Green  &  Wainwright, 
who,  it  appears,  put  it  into  the  hands  of  a  manufacturer,  a 
31  r.  Devenport,  to  be  duly  executed,  which  was  accord- 
ingly done,  and  the  packages  ail  made  up  with  good  faith, 

*and  marked  ready  for  shipping,  with  the  initials  (B.  W. 
h.  &  Co.)  On  the  15th  of  February,  1811,  Green  &  Wain- 
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Wright,  answer  the  defendants  letter,  covering  the  order 
of  the  526th  December  preceding,  and  said,  it  shall  be  at- 
tended to  whenever  the  advices  from  America  wilt  warrant 
the  expectation  of  their  being  admitted* 
-  At  this  stage  of  the  business,  it  is  necessary  to  advert 'a 
moment  to  the  relative  situation  of  the  United  States  with 
Great  Britain,  immediately  before  and  at  the  time  'when 
this  order  for  the  shipment  of  these  commodities  were 
given.  In  M^rch,  1809,  the  non-intercourse  act  passed, 
.prohibiting  all  intercourse  between  this  country  and  En* 
.gland  on  account  of  their  oppressive  Orders  in  Council, 
with  a  view  to  bring  that  government  to  a  sense  of  duty 
and  a  due  regard  to  the  Law  of  Nations,  which'  they  Had 
so  shamefully  violated.  It,  however,  contained  a  clause 
which  authorized  the  President  by  his  proclamation,  to 
suspend  the  operation  of  it,  whenever  the  governments  of 
Great  Britain  or  France  should  repeal  or  modify  their 
Decrees  and  Orders  in  Council,  so  as  to  do  America  jus- 
tice  in  her  commercial  relations.  In  consequence  of  the 
convention  signed  by  Mr.  Erskirie,  with  the  United  States, 
the  President  did  think  it  proper,  to  issue  his  proclama- 
tion, taking  off  the  restrictions  of  the  former  acts,  and  re- 
storing the  commercial  relations  between  the  two  cOun- 
,  tries;  this  proclamation  bears  date  the  2d  November^  1810, 
about  nineteen  months  after  the  above  restrictions  had  been 
imposed  by  tt)e  act  of  1809.  It  was  in  this  interval  of  , 
lawful  commerce  that  the  order  was  given  for  the  impor- 
tation of  the  goods  in  question ;  and  this  will  explain  the 
reasons  why  the  precautions  were  taken  by  defendants  in 
their  letter  of  December,  1810,  wherein  they  expresstheir 
fears  that  another  Embargo  or  Non- Intercourse  Act 
might  dgain  take  place.  In  which  event,  they  were  to 
govern  themselves  by  circumstances,  as  well  as  the  re- 
ply of  Green  &  Wainwright  to  them,  in  which  they  say, 
that  whenever  advices  from  America,  would  warrant  their 
admission,  the  order  of  the  goods  should  be  executed. 
Thus  far,  it  is  admitted  that  all  parties  acted  witji  good 
faith  towards  each  other;   and  the  manufacturer  (Mr^ 
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Devenpott)  to  whom  the  orders  were  given  by  Green  k 
Wainwright,  went  on  and  finished  the  wares  for  exporta- 
tion, and  had  them  all  packed  up,  and  marked  ready  for 
exportation,  with  the  initials  of  (B.  W.  L.  &  Co.)  It 
appears,  however,  that  Mr.  Ddvenport  did  not  complete 
this  order  till  the  17th  July,  J  812;  for,  on  that  day,  hii 
bill  of  parcels  to  Green  &  Wainwright  bears  date.  Un? 
fortunately,  however,  this  convention  sighed  by  Mr.  Ers- 
kine,  was  disavowed  by  his  government,  and  the  Non- 
Intercourse  law  went  again  into  operation  on  the  2d  Feb. 
1811.  Thus  matters  remained  till  war  was  declared  on 
the  18th  of  June,  1812. 

On  the  13th  August  following,  1812,  Green  k  Wain- 
wright wrote  to  defendants,  informing  them  that  by  de- 
sire of  Mr.  Barker,  one  of  the  owners  of  the  Gustavus  % 
they  had  shipped  a  cargo  of  goods  to  them,  and  ajnxrog 
other  things,  the  crockery  and  glass  ware,  for  Recount  of 
the  owners  of  the  Gustavus,  inclosing  the  bill  of  parcels 
from  Devenport,  and  a  bill  of  lading  for  the  whole,  ad- 
dressed to,  and  consigned  to  them,  thereby  running  aU  the 
risks  of  war  and  capture,  and  throwing  all  the  respon- 
sibility on  them,  the  defendants  and  Mr.  Barker,  one  of 
the  joint  owners  of  the  Gustavus. 

In  October,  1812,  the  ship  Anna,  captain  Emmerson, 
on  her  passage  for  Charleston,  was  captured  by  an  Amer- 
ican privateer,  and  carried  into  Savannah,  as  a  good  and 
lawful  prifcet  for  contravening  the  laws  then  in  force 
against  carrying  on  cornmerce  with  Great  Britain.  On 
the  2d  January,  1613,  the  act  passed,  remitting  all  penal- 
ties and  forfeitures,  for  the  importation  of  goods,  by  bona 
fide  American  citizens,  between  the  23d  June  and  the  15th 
September,  1812.  The  ship  Anna,  fortunately  had  sailed 
from  England  between  these  periods  mentioned  in  the  act 
of  January,  1813,  viz.  in  August,  1812.  In  consequence 
of  which,  the  cargo  was  claimed  by  the  defendants,  as  con- 
signees and  owners  ;  and  it  was  afterwards  given  up  to 
them,  in  February  or  March,  1813.  After  this,  Mr.' 
Isaacs,  the  survivor  of  the  house  of  B.W.  Lawson  &  Co. 
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demanded  the  crockery  and  glass  ware,  from  the  agent  of 
the  defendants,  Mr.  Budd,  in  Charlestonvbut  he  refused  to 
deliver  them  up*  alleging  they  were  shipped  for  account  of 
the  owners  of  the  Qustavus,  and  not  on  account  of  the 
plaintiffs. 

These,  I  believe,  are  the  principal  and  leading  facts  of 
this  case.  There  may  be  some  minor  or  secondary  pins, 
which  may  have  been  omitted,  some  of  which,  however, 
will  be  taken  notice  of  hereafter*  In  consequence  of  this 
refusal  to  deliver  up  the  crockery,  and  glass  ware,  on  the 
part  of  the  defendants,  the  present  action  was  brought, 
and  the  Jury,  under  the  direction  of  the  Presiding  Judge, 
found  a  verdict  for  the  plaintiffs  to  the  amount  of  the  first 
cost  on  the  invoice,  with  a  profit  from  ,230  to  250  per 
cent. 

'  The  present  is  therefore  a.  motion  for  a  new  trial  on 
various  grounds. 

As  I  set  out  by  observing,  that  I  would  condense  this 
case  as  much  as  possible,  I  shall. only  observe  upon  thfc 
principal  points  of  it,  and  as  much  of  them  only  as  has 
enabled  this  Court  to  make  up  its  mind  upon  the  main 
question. 

1st.  The  first  point  taken  by  the  counsel  in  favor  of  the 
motion  for  a  new  trial  was,  that  this  was  not  a  contract 
binding  under  the  Statute  of  Frauds.  It  is  to  be  observed, 
that,  in  mercantile  transactions  in  which  the  greatest  part 
of  the  commerce  of  the  world  is  carried  on  by  merchants, 
residing  in  foreign  countries  and  at  a  great  distance  -froxn 
each  other,  by  letters,  instructions  and  a  mutual  corres- 
pondence with  each  other,  a  greater  latitude  of  construe" 
tionis  allowable,  under  the  Statute  of  Frauds, .than  in* 
contracts  for  the  sale  .of  lands  and  goods;  or  incases 
where  there  are*  independent  covenants  to  be  performed 
by  each  party.  And  without  this  liberal  construction, 
tirade  and  commerce  never  could  be  beneficially  carried  on. 
In  the  present  case  an  invoice  of  wares  and  merchandize 
is  made  out  and  signed, by  the  plaintiffs  in  this  action, 
with  a  request,  that  defendants  should  import  the  articles 
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contained  in  it  for  their  account,  accompanied  with  aft 
engagement  to  pay  ten  percent,  advance  upon  the  first  cost; 
and  all  charges  upon  the  importation.     Annexed  to  this 
letter  is  an  acknowledgment  of  the  receipt  of  the  above 
order  of  the  26th   December,  1810,  and  stating,  that  it 
had  been  fowarded  per  ship  Sally,  captain,  Webber,  brig 
Resolution  :  this  is  in  the  hand  writing  of  one  of  the  de- 
fendants.    If  I  understand  this  memorandum  correcdy^ 
it-is  to  be  understood,  that  he  had  forwarded  die  orderly 
the  Sdily  and  a  duplicate  by  the  Resolution,  according  to 
mercantile  usage.     And  he  further  adds,  that  they  were 
to  receive  ten  per  cent*  advance  on  the  face  of  the  original 
invoice  and  all  charges ;  and  underneath  is  the  copy  of  a 
letter  from  defendant's  letter  book  to  Green  &  Wainwright 
the  27th  December,  1810,  desiring  them  to  execute  this 
order  and  send  out  the  wares  to  B.  .W  Lawson  &  Co.  and 
directing  the  funds  out  of  which  were* to  be  paid  the 
amount.    But  it  was  said,  this  letter  was  not  signed  by 
the  defendants,  it  was  only  a  copy,  and  therefore  not  bind- 
ing under  the  Statute.     The  letter*  however,  of  Green  & 
Wainwright,  which  was  received  by  defendants,  and  is* 
now  in  Court,  shows,  that  such  a  letter  had  been  sent  and 
subscribed  by  them,  ordering  out  these  goods,  which,  con- 
nected with  the  above  memorandum,  was  as  much  a  sign- 
ing to  this  contract*  within  the  Statute  of  Frauds*  as  if  the 
most  formal  instrument  had  been  subscribed  by  befth  par- 
ties at  the  time.     And  so  strong  was  this  impression  upon 
the  minds #of  all  the  Judges*  at  the  time  of  the  argument, 
that  .they  stopped  Mr.  Simons  from  going  into  all  his . 
grounds*     It  appears  to  me  further,  that  these  instruc- 
tions given  by  plaintiffs,  and  the  memorandum  of  one  of 
the  defendants  with  the  letter  sent  out  to  Green  &  Wain- 
wright,  contain  all  those  terms  and  conditions',  and  all  that 
certainty  which  the  numerous  cases  quoted  by  the  defend- 
ants' counsel  seem  to  require  and  make  necessary.    I  have 
therefore  no  doubt  upon  this  branch  of  the  case  under  con- 
sideration, that  this  was  a  good  and  valid  contract  under 
the. Statute  of  Frauds  in   its  inception.     Taking  it  for 
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granted,  therefore,  that  this  was  a  binding  contract; -the 
next  inquiry  or  point  for  consideration  is,  •  >  - 

2nd-  Whether  it  was  performed  with  good  faith  by 
defendants  as  far  as  it  was  practicable ;  and  whether  any 
thing  occurred  to  prevent  its  final  completion?  -Under 
this  head,  it  does  appear  to  my  mind,  that  every  thing 
which  was  incumbent  on -the  defendants  to  do,  was  done, 
in  order,  finally,  to  carry  this  contract  into  full  and  com- 
plete execution;     The  orders  , to  fulfil  the  undertaking  of 
the  defendants  were  forwardedto  Liverpool  without  de- 
lay ;  for  the  letter  enclosing  it  was  dated  the  day  after  it 
was  given,  and  sent  on  by  the  Sally,  which  I  presume  was 
the  first  ship  that  sailed  afterwards,  and  a  duplicate  after 
this  again  by  the  brig  Resolution;    That  these  orders  went- 
safe  to- the  hands  of  their  correspondents,  and  funds3  Were 
provided  for  paying  the  amount  of  goods  ordered.     That 
their  correspondents,  Green  &  Wainwright,  obeyejl  thcif  ." 
instructions  by  placing-  the  order  in  the  hands  of  the  manu- 
facturer to  be  completed,  and  that  this*  manufacturer  did 
prepare  ,the  goods  and  put  them  up  in  proper  packages  for 
shipping,  all  marked  with  the    initials  of  the  plaintiffs' 
names  (B.  W.  L.  &  Co.)  What  more  then  could -be  done 
finally  to  fulfil  this  contract  than  shipping  the  goods  to  the 
address  of  the  plaintiffs  in  Charleston,  when  the  manufac- 
turer had  completed  his  order  on  the  17th  Jury;  1812  ?    At 
this  important  stage  of  the  case,  let  it  be  asked;  could  this 
be  done  agreeably  to  the  existing  laws  at  that  fay  I    And 
m  answer  to  that  question  I  am  confident  and  bold  in  say- 
ing, it  could  not ;    And  this  is  by  far  the  most  important 
point  in   this  whole  case.     By  a  recurrence  back  to  the 
different  dates  of  the  Acts  of  the  American  Government, 
it  will  be  found,  that  the  restriction  imposed  by  the  Act 
of  1809,  and  which  had  been  suspended  on  the  2nd  No- 
vember, 1810,  was  revived,  and  went  again  into  opera- 
tion on  the  2nd  February,  181 14  and  continued  in  opera- 
tion, at  the  period  when  war  was  declared  between  the 
two  countries  on  the   18th  June,  1812.     It  ti»er#' fore  be- 
came unlawful  for  the  correspondents  of  the  defendants, 
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Green  &  Wainwright  to  execute  the  order  finally  by 
shipping  the  goods  to  the  address  of  the  plaintiffs  in  this 
action.     Here  then  it  appears  (as  this  was  executory)  there 
was  an  end  put  to  the  contract  by  the  supervening  laws, 
preventing  commerce  between  the  two  nations.     If  any 
thing  further  was  necessary  to  abrogate  this  contract,  there 
can  be  no  doubt  but  the  declaration  of  war,  in  June,  1812, 
put  a  period  to  all  commercial  executory  contracts  subsist- 
ing at  that  time  between  the  subjects  and  citizens  of  the 
belligerent  nations.     The  cases  quoted  and  relied  on  by 
the  defendant's  counsel  are  so  strong  that  there  is  no  get- 
ting over  them.  Bynkershoek  ( §>umtiones  Juris  Publici, 
Du  Ponceau? s  translation)  23,  lays  it  down,  that  war  pre- 
vents all  intercourse  between  nations.    Again,  he  says,  all 
commerce  is  at  an  end,  and  subjects  the  property  to  con- 
fiscation.    In  1  Dall.  142,  it  is  laid  down,  that  a  state  of 
war  puts  an  end  to  all  executory  contracts :  and  it  was  de- 
termined in  a  late  case  in  New  York,  (a.)  that  a  slate  of  war 
dissolved  a  partnership  between  an  American  and  a  Brit* 
ish  subject,  which  carries  the  doctrine  still  further  than 
the  abrogation  of  all  executory  contracts  for  the  shipment 
of  merchandize.     I  am  therefore  most  decidedly  of  opin- 
ion, that  these  prohibitory  acts  and  the  declaration  of  war 
put  an  end  to  this  contract  to  import  these  goods  for  the 
plaintiffs  in  this  action.     I  say,  not  only  prevented  the 
lawful  shipment  of  the   goods,  but  also   prevented  the 
house  in  Liverpool  from  effecting  the  insurance  which  was 
an  essential  condition  in.  the  order  when  it  was  given: 
And  this  house  in  Liverpool  would  have  been  guilty  of  a 
breach  of  orders,  if  they  had  shipped  these  goods  without 
insurance,    (see  all  the  authorities  quoted  from  Park,) 
they  wpuld  have  been  liable  for  all  the  consequences.  For 
plaintiffs,   a  most  ingenious  argument  was  urged  with 
great  force  and  eloquence  by  the  counsel  for  plaintiffs. 
That  all  the  Acts  restricting  commerce  were  temporary 
in  their  nature,  and  not  permanent ;  that  the  object  of  these 
laws  was  not  to  prevent  trade,  but  to  force  the  belligerents 
to  do  us  justice*    To  this  I  answer,  that,  although  the 
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policy  of  these  laws  might  have  been  the  best  that  ever 
human  wisdom  or  our  Country  devised,  yet  as  long  as 
they  remained  in  force,  their  restrictions  and  forfeitures 
were  binding  on  the  mercantile  world,  and  no  Subsequent 
contingencies  could  vary  them.  The  operation  of  law 
must  remain  in  full  force  in  all  cases  where  it  was  de- 
clared to  be  binding,  until  repealed  or  altered :  And  any 
contravention  of  the  law  restricting  trade  and  commerce, 
or  the  Laws  of  Nations,  consequent  upon  a  declaration  of  a 
war,  must  have  been  unlawful* 

3rd*  Another  point  of  importance,  springing  out  of  the 
last  ground,  here  presents  itself  for  consideration.     All 
the  contracts  in  England  had  been  fulfilled  between  Green 
Sc  Wainwright  and  the  manufacturer  ;    they  had  been 
paid  for  by  the  funds  of  the  defendants,  and  were  on  their 
hands  a  dead  weight.     Had  they  not  a  right  then  to  make 
the  most  of  them,  and  send  them  forward  to  any  market 
in  the  world,  where  they  could  reimburse  themselves  for 
their  advances  ?    I  conceive  they  had  this  right,  as  the 
former  contract  was  at  an  end  :  They  did  so  by  the  advice 
of  their  friend,  Mr.  Barker,  who  chose  to  ruri  all  risks 
for  his  friends,  and  part  owners  of  the  Gustavus,.in  Charles- 
ton.    By  a  most  miraculous  combination  of  circumstan- 
ces, the  goods  arrived  safe,  and  although  liable  to  seizure 
and  condemnation,  were  restored  to  the'  defendants  as 
consignees  and  real  owners,  Who  had  run  all  the  risks  of 
forfeitures  and  penalties,  by  an  act  that,  in  the  course  of 
national  affairs,  could  not  be  reasonably  calculated  upon. 
What  right  then,  had  the  plaintiffs  to  demand  these  goods 
eithur  in  law  or  equity  ?  From  the  foregoing  observations 
they  had  none  in  law,  for  the  Law  of  Nations  and  of  the 
United  States  were  against  them.     And  in  a  moral  and 
equitable  point  of  view,  their  right  was  equally  ground- 
less.  They  had  advanced  no  money ;  provided  no  funds ; 
had  run  no  risks  as  to  penalties  or  forfeitures  or  insu- 
rance.    Their  whole  claim  seems  to  have  been  bottomed 
upon  their  cupidity,  when  every  risk  was  at  an  end  ;  and 
then,  and  not  till  then,  they  claimed  this  property,  and 
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230  or  250  per  cent,  advance,  after  folding  their  arms 
and  laying  by  in  safety  for  nearly  two  years,  without  ever 
enquiring  or  saying  one  word  upon  the  subject.  Is  this 
then  such  a  case  as  deserves  the  countenance  of  a  Court 
and  Jury  ?  I  conceiv.e  not. 

4th.   But  it  was  contended  that  the  marks,   on  the  back 
of  the  bill  of  lading,  and  on  the  packages,  showed  that 
these  wares  were  at  last  and  at  all  events  consigned  to  the 
defendants,  for  the  use  of  the  plaintiffs.  These  I  am  free  to 
confess,  were  strong  circumstances  in  favour  of  the  plain- 
tiffs claim,  according  to  the  usage  of  trade  in  the  day  of 
peace  and  tranquillity.  But  in  a  period  of  hostile  measures 
between  nations 'for  the,  great  purpose  of  obtaining  justice 
on  the  part  of  theinjured  nation,  and  of  war  consequent  on 
the  refusal  of  that  justice,  it  is  evident  that  these  peaceable 
and  usual  commercial  rules  and  regulations  must  bend  and 
give  way  to  the  more  imperious  necessities  of  states ;  and 
that  these  latter  ones  must  form  exceptions  to  the  general 
rules  of  commerce  between  independent  nations.     I  am 
theVefore  strongly  inclined  to  think  that  these  marks  and 
initials  on  these  packages  on  the  back  of  the  invoice,  are 
rather  marks  or  proofs  of  the  good  faith  of  the  defendants, 
originally  in  executing  this  order  for  the  plaintiff,  than  bad- 
ges of  fraud  in  them.  They  are  to  me  proofs,  that  they  ori- 
ginally intended  them  for  the  plaintiffs,  but  from  the  ope- 
ration of  the  laws  and  declaration  of  war,  as  that  contract 
was  at  an  end,  they  had  changed  their  intentidn,  and  shipped 
them  for  account   of  the  owners   of  the  ^ustavus,   who 
were   willing  to  run  all  risks,  and  chances  of  forfeitures 
rather  than  the  goods  should  remain  a  useless  weight  and 
burdn  upon  their  hands,  which   the   plaintiffs  had  never 
hinud  they  were  willing  to  run. 

5th.  There  is  one  other  point  in  this  case  which  I  shall 
just  touch  upon,  at  the  request  of  my  brethren,  although 
I  do  not  think  it  of  great  importance  in  this  case,  yet,  as 
tht  point  may  be  of  more  importance  in  other  cases,  it  is 
of  some  consequence  that  it  should  be  settled ;  and  that 
relates  to  the  rejection  of  Barkers  letter,  as  one  of  the  pa- 
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pers  called  for  on  the  trial.  It  appears  a  notice  *had  been 
given  by  plaintiffs  to  defendants,  to  produce'  all  bills  of 
lading  and  invoices  upon  the  trial,  and  other  papers  which 
could  throw  light  upon  the  subject  matter  in  dispute  ;  and 
it  appeared  that  one  of  the  letters  from  Green  &  Wain- . 
wright  &  Co.  referred  to  one  from  Mr.  Barker,  part  owner 
of  the  Gustavus,  giving  that  house  orders  to  ship  the  cargo 
of  the  Anna  to  defendants.  This  letter  the  defendants' 
counsel  offered  to  give  in  evidence  with  the  others,  but  it 
was  rejected,  on  the  ground  that  he  was  an  interested  per- 
son. Upon  this  last  point,  I  am  of  opinion,  that  the  law 
as  laid  down  by  Phillipps,  332,  and  in  11  John.  260,  ought 
to  govern  the  subject  in  our  Courts  in  this  country :  I  hat 
in  all  cases  where  papers  are*  called  fof,  which  are  in  pos- 
session of  one  party,  by  another,  they  ought  not  to  be  gar- 
ijk'd,  Uit  the  whole  prnchv.d,  subject  however  to  all  legal 

'  exceptions  when  produced  ;  and  that  wherever  a  document 
or  paper  is  referred  to  by  any  other,  which  is  admissible 

.  evidence,  such  document  or  paper,  so  referred  to,  ought  to 
be  produced.     Upon  the  whole  case,  however,  I  am  de- 
cidedly of  opinion,  the  plaintiffs  are  not  entitled  to  a  re- 
cover v,  and  that  there  ought  to  be  a  new  trial. 
All  the  Judges  concurred. 

Cogdell^  for  the  motion* 
K,  L.  Simons,  contra. 

fa.  J  Wc  presume,  the  New  York  case  alluded  to,  by  his  honor,  is 
that  of  Griswold  vs.  WaddingtOD,  15  John.  57.  It. 
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JUSTICES  PRESENT  THIS  TERM, 

ABRAHAM  NOTT,  RICHARD  GANTT, 

DAVID  JOHNSON,  JOHN  S.  RICHARDSON. 


The  Commissioners  of  the  Treasury  vs.  Daniel  M'Kie. 

In  an  action  of  debt  against  the  securities  of  the  Sheriff,  on  his  bond 
given  to  the  Commissioners  of  the  Treasury,  the  Court  will  on  mo- 
tion stay  the  proceedings  at  any  stage  before  judgment,  unless  the 
party,  for  whose  benefit  the  action  is  brought,  will  enter  into  a  writ- 
ten consent,  that  judgment  shall  be  entered  up  and  execution  issue 
against  him  for  costs  if  he  fail  to  prosecute  his  action,  and  if  he  re- 
side without  the  State,  some  person  living  within  the  Sfate  shall  enter 
into  such  written  consent  for  him. 

JL  RIED  before  Mr,  Justice  Colcock,  at  Spartanburgh, 
Spring  Terra,  1819. 

The  defendant  was  one  of  the  securities  to  the  bond  of 
Laban  P.  Pool,  late  Sheriff  of  Spartanburgh  district,  for 
the  faithful  performance  of  the  duties  of  that  office,  and 
this  was  an  action  of  debt  against  the  defendant  on  that 
bond ;  and  on  the  return  of  the  writ  a  motion  was  made  in 
the  circuit  Court  on  the  part  of  the  defendant,  that  the 
name  of  the  person  for  whose  benefit  the  action  was 
brought,  should  be  disclosed,  and  that  he  should  give  secu- 
rity for  costs  ;  but  the  Presiding  Judge  refused  to  grant 
the  motion,  and  from  that  decision  an  appeal  is  brought 
up  to  this  Court. 
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The  opinion'  of  the  Court  was  delivered  by  Mr.  Jus* 
tice  Johnson, 

The  act  of  the  legislature  requires,  that  the  sheriff's 
bond  shall  be  made  payable  to  the  treasurers  and  depo- 
sited in  their  offices,  and  it  makes  it  the  duty  of  the  treasu- 
rers to  dt liver  to  any  person  a  certified  copy,  which  copy 
is  sufficient  evidence  of  its   execution.     The  treasurers, 
therefore,  although  the  nominal  plaintiffs,  have  no  interest 
in  the  event  of  the  suit,  nor  can  they  elect  whether  they 
will  or  will  not  be  parties,  but  are  mere  instruments  in  the 
hands  of  the  law  to  compel  the  sheriff  to  discharge  the 
duties  of  his  office;  it  is  not  then  just  or  reasonable,  that 
they  should  be  personally  responsible  for  the  costs  of  such 
an  action,  and  I  know  of  no  principle  or  positive  rule  of 
law  which  imposes  such  a  responsibility  :  and  it  is  equally 
unjust   and   unreasonable,   that  a   defendant    should   be 
brought  into  Court  at  the  mere  caprice  of  any  individual, 
whether  he  be  injured  or  not,  without  knowing  why  or  by 
whom,  and  consequently  without  any  possible  remedy  for 
his  costs,  if  the  action  be  vexatious  ;  it  is  therefore  fit,  that 
some  remedy  should  be  applied  to  the  evil.     The  justice 
and  necessity  of  some  remedy  must  be  apparent,  and  it  is 
only  necessary  to  enquire,  whether  this  Court  possesses 
the  power  of  adopting  an  efficient  one  ? 

I  know  of  no  means  by  which  the  Court  could  compel 
the  attorney  of  record  to  disclose  the  name  of  the  real 
plaintiff  in  the  action  ;  as  the  mere  possession  of  the  certi- 
fied copy  of  the  bond  might  be  considered,  under  the  prac- 
tice of  the  Court,  as  sufficient  warrant  of  attorney  for 
bringing  the  action.  Any  order  which  the  Court  might 
make  could  not  effect  the  object  of  this  motion,  and  it  can- 
not therefore  prevail  in  its  present  form,  but  may,  I  think, 
be  attained  in  a  different  way. 

There  is  no  precedent  in  point,  that  I  am  aware  of,  but 
it  appears  to  me,  that  one  may  be  fairly  deduced  from  the 
principle  which  governs  the  Court,  in  relation  to  costs. 
One  of  the  rules  of  Court  requires,  that  a  plaintiff,  who 
resides  without  the  limits  of  the  state,   shall  enter  into 
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bond  and  security  to  the  defendant  for  the  payment  of 
costs,  if  he  fail  to  prosecute  his  suit  to  effect,  and  the 
Court  will  arrest  the  proceedings  at  any  stage  before  final 
judgment,  unless  such  bond  is  given.  The  Court  may 
also  compel  a  plaintiff  to  pay  the  costs  of  a  nonsuit  before 
they  will  suffer  him  to  proceed  in  a  second  action  for  the 
same  cause.  The  payment  of  costs  is  also  frequently  made 
the  indispensable  condition  of  a  continuance.  It  would 
seem,  therefore,  that,  pending  an  action,  the  costs  are 
within  the  control  and  subject  to  the  order  of  the  Court, 
and  there  can  be  no  case  which  more  strongly  calls  for  its 
interposition  than  the  present.  I  am  therefore  of  opinion, 
that  the  circuit  Court  ought,  on  a  motion  for  that  purpose, 
to  stay  the  proceedings,  at  any  6tage  before  judgment, 
unless  the  party,  for  whose  benefit  the  action  was  brought, 
if  he  reside  within  the  state,  either  personally  or  by  his 
attorney,  fully  authorized  by  warrant  of  attorney  to  be 
filed  with  the  record,  enter  into  a  written  consent  to  ke 
endorsed  on  the  record,  or  entered  on  the  journals  of  the 
Court,  that  judgment  should  be  entered  up  and  execu- 
tion issued  against  him  for  costs,  if  he  should  fail  to  pro- 
secute his  action  :  And  if  he  reside  without  the  state,  that 
some  person  within  the  state,  to  be  approved  of  by  the 
clerk,  should  enter  into  such  written  consent;  and  in  this 
opinion  I  have  the  unanimous  concurrence  of  my  brethren 
present. 

The  present  motion  must  however  be  dismissed. 

Justices  Nott,  Gantt  and  Richardson,  concurred. 

Gist%  for  the  motion. 
Davis^  solicitor,  contra. 
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James  Vance  vs.  William  Findly, 

In  an  action  of  Assumpsit  on  an  unnegotiable  note,  the  plaintiff  did  not 
stile  himself  assignee  in  the  -writ  according-  to  the  A.  A.  of  1798, 
though  he  did  so  in  his  declaration :  Defendant  neglected  lo  plead, 
and  p'ainiiflT  obtained  by  default,  an  interlocutory  order  for  judg- 
ment :  The  Court  refused  to  set  aside  the  order  for  judgment, 
the  next  Court,  on  any  other  terms,  than,  that  the  defendant  should 
put  in  an  issuable  plea  and  goto  trial  upon  the  merits. 

An  affidavit  to  hold  to  bail  must  ahow  .how  the  debt  arose,— fa,  J 

A  HIS  was  an  action  brought  on  a  non-negotiable  note, 
by  an  assignee,  pursuant  to  the  Act  of  Assembly  of  1798, 
authorizing  assignees  of  such  notes  to  bring  actions  in 
their  own  names. 

The  act  authorizes  the  assignee  to  bring  an  action  in 
his  own  name,  stiling  himself,  in  the  writ  to  be  issued, 
the  assignee,  &c.  The  defendant  had  not  stiled  himself 
assignee  in  the  writ,  according  to  the  requisitions  of  the 
act ;  but  in  the  declaration  he  stated  himself  to'be  assignee 
in  the  manner  requiredin  the  act.    • 

The  defendant  was  held  to  bail  on  an  affidavit  of  the  plain- 
tiff, but  it  was  not  stated  in  the  affidavit  in  what  manner 
the  defendant  became  indebted  to  the  plaintiff. 

The  defendant  had  entered  an  appearance,  but  neglect- 
ed to  plead  to  the  declaration,  and  the  plaintiff,  according 
to  the  practice  of  our  Courts,  took  an  order  for  judgment. 

The  first  term  after  the  order  for  judgment  was  obtained, 
the  defendant's  counsel  moved  the  Court  to  discharge  the 
bail  on  the  ground,  that  the  affidavit  did  not  state  how  the 
debt  arose. 

And  also  to  set  aside  all  the  proceedings  on  the  ground 
of  the  variance  between  the  writ  and  declaration  above 
stated. 

The  cause  came  before  Mr.  Justice  Colcbck,  at  Pendle- 
ton, Spring  Term,  1819,  who  granted  both  the  motions. 

This  was  a  motion  to  reverse  the  decision  on  both 
points. 
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The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Nott. 

The  act  above  mentioned  does  required  a  person  of  this 
description  bringing  an  action  in  his  own  name  to  stile 
himself  an  assignee  (1  Brev.  Dig.  90.  2  Faust  215,)  and 
the  defendant  may  require  him  to  pursue  that  form,  or 
take  the  advantage  of  his  error  in  not  doing  so ;  but  he 
may  waive  that  advantage  if  he  pleases,  or  he  may  lose  it 
by  laches.  If  he  intended  to  take  the  exception,  he  should 
have  availed  himself  of  the  first  opportunity  that  occurred 
to  do  so.  He  had  entered  an  appearance  ;  he  was  then 
called  upon  to  plead  to  the  declaration,  which  pointed  out  to 
him  the  variance*  He  might  then  have  put  in  such  plea  as 
he  supposed  would  bring  the  question  properly  before  the 
Court ;  'but  he  neglected  to  do  so  and  permitted  the  plain- 
tiff to  take  a  judgment  by  default.  After  judgment  by 
default,  he  could  put  in  no  plea  until  that  interlocutory 
order  was  rescinded ;  and  by  the  rules  and  practice  of  our 
Courts,  thaf  order  could  be  set  aside  upon  no  other  terms 
than  pleading  issuably  ;  but  no  issuable  plea  would  reach 
this  question,  because  it  was  a  mere  matter  of  form  and 
not  of  substance. 

It  can  scarcely  be  said,  that  this  act  gave  any  new  right 
jor  eVena  new  remedy;  because  the  party  had  a  right  be- 
fore to  sue  in  the  name  of  the  original  payee*  It  only 
prescribes  a  new  form,  or  rather  modifies  the  mode  of 
proceeding.  And  this  Court  will  not  permit  the  justice  of 
a  case  to  be  sacrificed  to  form,  unless  the  inflexible  rules 
of  law  require  it.  The  decision  of  the  Court  below,  on 
this  motion,  must  therefore  be  reversed. 

On  the  other  question,  the  Court  entertain  a  different 
opinion.  In  the  affidavit,  the  plaintiff  states  a  debt  due 
to  him  in  his  own  right.  In  the  declaration,  he  sets  out 
a  debt  due  to  him  as  assignee.  A  security  is  always 
entitled  to  know  the  extent  of  his  undertaking.  If  the 
affidavit  had  shown  what  was  afterwards  disclosed  in  the 
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Eph$aim  Peck,  vs.  John  Glovek. 

A  plaintiff  declared  as  assignee  of  a  bond  given  to  the  Sheriff"  un- 
der the  Prison  Bounds  Act,  to  which  the  defendant  put  in  a  general 
demurrer :  demurrer  sustained. 

A  bond  taken  under  the  Prison  Bounds  Act  is  nonassignable. 

MlCHAEL  J.  RUDULPH  had  been  arrested  at  tht 
gun  of  the  plaintiff,  <ro  mesne  process,  and  the  defendant 
became  his  security, and  entered  into  a  bond  to  the  sheriff, 
that  he  should  keep  the  prison  bounds,  under  the  act  of  1788, 
usually  called  the  prison  bounds  act.  P.  L.456.  3  Brev.  158. 
The  sheriff  assigned  the  bond  to  the  plaintiff,  and  an 
action  was  commenced  in  his  name,  to  which  the  defend- 
ant demurred  generally.  The  demurrer  was  overruled 
in  the  Court  below,  and  the  plaintiff  had  judgment,  and  a 
motion  was  now  made  to  reverse  that  decision,  and  for 
leave  to  enter  up  judgment  for  the  plaintiff  in  demurrer. 

Mr.   Justice   Johnson  delivered    the  opinion   of  the 
Court. 

The  only  question  presented   for  the   consideration  of 
the  Court,  is  whether  the  plaintiff  could  maintain  an  action 
in  his  own  name,  as  assignee  of  the   bond  ?     It   cannot  be 
doubted  that  this  bond  was  not  assignable  at  Common  Law, 
and  I  think  it  is  equally  clear  that  it  »was  not  so  under  the 
statute  of  Ann,  or  under  the  act  of  1T98,  and  no  such  power 
is  expressly  given  by  the  prison  bounds  act,  under  the  autho- 
rity of  which  it  was  taken.  But  it  is  said,  that  by  construing 
the  7th  clause  of  the  act   which    authorizes   the  sheriff  to 
assign  the  bond  given  by  a  prisoner  committed  on  execu- 
tion, who  fchall  not  give    in   a   schedule    agreeable  to  the 
terms  of  his  bond,  together  with  the  2d  clause   which  au- 
thorizes the  taking  of  the  present  bond,  that  power  is  im- 
plied!*, given.      I  concur  fully    in  the   principle,    that  the 
intention  of  the   legislature  ought    alwavs    to  prevail,  and 
tha    .'     ome  at  this    intention,  we    are   to  look    not  only 
through  the  whole  act,  but  through   all  others  which  re- 
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late  to  the  same  subject ;  and  from  them,  thus  collectively 
viewed,  the  conclusion  is  to  be  drawn.  But  upon  looking 
into  the  7th  clause  of  the  act,  and  the  one  immediately  pre- 
ceding it,  and  with  which  it  is  connected,  and  to  which  it 
refers,  it  will  be  found  that  they  have  relation  to  another 
subject,  not  indeed  wholly  of  a  different  character,  but  to  a 
different  system  of  the  same  subject.  These  clauses  awe 
expressly  intended  to  lessen  the  severity,  apd  obte-nd  the 
asperities  of  the  insolvent  debtors  law,  which  is  different 
in  the  mode  of  application,  and  in  the  remedy  and  its  ef- 
fects, from  the  prison  bounds  act,  and  cannot  therefore  be 
construed  in  pari  materia  with  other  clauses  of  the  act. 
lam  therefore  of  opinion,  that  the  motion  ought  to  prevail. 
Justices  Nott  and  Richardson  concurred. 

Mr.  Justice  Gantt  dissented. 

Gregg  and  Willisson^  for  the  motion. 
Blanding  &?  de  Saussure,  contra. 


The  State  vs.  Bryant  Ginns. 

To  break  and  enter  by  night  a  storehouse,  in  which  no  one  sleeps, 
which  has  no  internal  communication  with  the  dwelling  house,  and  ift 
unconnected  with  it  except  by  a  fence,  is  not  burglary. 

J.  HE  defendant,  in  this  case,  was  indicted  for  burglary. 
The  offence  was  committed  in  a  storehouse  belonging  to 
Mr.  Maverick,  living  in  Charleston.  The  store  was  kept 
by  Mr*  Garvin,  who  lived  with  his  family  in  a  dwelling- 
house,  on  the  same  lot,  and  superintended  the  store  as 
clerk  or  agent  for  Maverick.  The  dwelling  and  store- 
houses were  about  thirty  yards  apart,  and  no  otherwise 
connected  than  by  a  fence  which  enclosed  a  lot  of  about 
an  acre  or  more.  The  doors  of  the  store  opened  inn.  the 
highroad,  and  there  was  no  internal  communication  with 
the  dwelling-house.     The  case  was  tried  at  Pendleton  . 
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court-house,  Spring  Term,  1819,  before  Mr.  Justice 
Colcock. 

The  defendant  was  convicted,  and  this  was  a  motion  far 
a  new  trial  on  two  grounds  : 

1st.  Because  the  house  in  which  the  burglary  was  said 
to  have  been  committed,  was  not  such  a  house  as  is  legally 
the  subject  of  burglary. 

2nd.  Because  it  was  laid  in  the  indictment  to  be  the 
house  of  Garvin,  but  proved  to  be  the  house  of  Maverick. 

The  opinion  oC  the  Court  was  delivered  by  Mr.  Justice 

Nott. 

It  appears  by  Reeves'  History  of  the  English  Law,  that 
house-breaking  was  formerly  considered  burglary*  whe- 
ther committed  by  day  or  night,  if  it  was  with  the  intent 
to  kill,  rob  or  beat  a  person  reposing  there  in  peace, 
(2  Reev.  En.  Law,  352.  2  Ditto  274.  3  Ditto  123.  4 
Ditto  472.)  And  the  first  case,  says  the  same  author, 
in  which  it  was  determined,  that  it  must  be  by  night, 
was  in  4  Edward  6.  Since  that  time  a  burglar  is  defined 
to  be  one  u  who  by  night  break eth  and  entereth  into  a  man- 
sion-house with  an  intent  to  commit  a  felony."  4  Black- 
stone's  Com.  224. 

I  recur  to  those  old  authorities  only  for  the  purpose  of 
showing  what,  I  think,  must  necessarily  be  inferred  from 
them,  that  subjecting  a  person  to  a  capital  punishment 
merely  for  breaking  a  house  in  the  daytime  with  an  inten- 
tion only  of  committing  a  breach  of  the  peace,  could  have 
been  only  for  the  personal  protection  of  the  owner  of  th© 
house,  and  his  family  and  his  immediate  habitation.  It 
was  an  immunity  afforded  to  a  man's  dwelling  or  mansion- 
house  which  is  considered  as  his  castle,  and  a  sanctuary 
to  all  who  are  within  it.  And  this  also  agrees  with  Mr. 
Justice  Blackstone,  who  says,  that  no  distant  barn,  ware- 
house or  the  like  is  under  the  same  privileges,  nor  looked 
upon  as  a  man's  castle  of defence \  nor  is  the  breaking  open 
houses,  wherein  no  one  resides,  and  which,  therefore,  for 
the  time  being,  are  not  mansion-houses,  attended  with 
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the  same  circumstances  of  midnight  terror*  It  is  true, 
this  privilege  has  been  extended,  by  the  successive  deci- 
sions of  Courts*  to  other  buildings,  being  parcel  of  the 
mansion  house  and  within  the  same  common  fence,  if  with* 
in  the  curtilage  or  homestall,  (4  Black.  Com.  225.)  But 
we  ought  not  to  be  astute  to  extend  by  construction, 
beyond  the  original  object  of  the  law,  a  principle  which 
subjects  a  person  to  the  heavy  penalty  of  death,  for  the 
mere  attempt  to  commit  a  crime.  It  cannot  be,  that  be- 
cause an  out  house  is  within  the  same  inclosure  with  the 
mansion  house,  it  is  entitled  to  the  same  protection ;  be* 
cause  it  may  be  a  field  of  ten  acres  or  more.  It  cannot 
depend  on  contiguity  as  appears  by  Garland's  case,  (Leach's 
Crown  Law  145,)  where  the  house  broken  open  was  sepa- 
rated from  the  dwelling  house  by  a  passage  of  only  eight 
feet.  ' 

A  house  then  to  be  parcel  of  the  mansion  house  must 
be  some  how  connected  with,  or  contributary  to,  it,  such 
as  a  kitchen,  smoke-house,  or  such  other  as  is  usually  con- 
sidered as  a  necessary  appendage  of  a  dwelling-house.  It 
cannot  embrace  a  store,  blacksmith  shop  or  any  other 
building  separate  from  it  and  appropriated  to  another  and 
4  distinct  use.  I  admit,  that  a  store  will  be  so  consider- 
ed, if  in  a  part  of  the  house,  or  under  the  same  roof,  or  if 
any  of  the  family  sleep  in* it.  And  this  view,  I  think,  is 
supported  by  the  best  authorities  on  the  subject.  To 
break  and  enter  a  shop  not  parcel  of  the  mansion-house,  in 
which  the  shop-keeper'  never  lodges,  but  only  works  or 
trades  there  in  the  day  time,  is  not  burglary,  but  only 
larceny;  but. if  he  or  his  servant  usually  or  often  lodge 
in  the  shop  at  night,  it  is  then  a  mansion-house  in  which 
burglary  can  be  committed,  (1  Hale.  P.  C.  557-8*  1 
Jacob's  L.  D.  -380*) 

In  the  case  of  the  King  vs.  Gibson  et  al.  (Leach's  Crown 
Law,  320,)   which   was   an   indictment   for   burglary,  in . 
breaking  and  entering  a  shop  when  in  no  person  sltpt,  the 
indictment  was  supported  alone  on  the  ground  that  it  was 

74, 
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"  within  the  same  building  and  same  roof,"  of  the  dwell- 
ing house. 

There  is  another  view  of  this  case,  which  I  think  will 
lead  us  to  the  same  conclusion.  The  dwelling  house  was 
let  to  Mr.  Garvin,  for  the  accommodation  of  his  family  ; 
and  whether  he  was  tenant  for  years,  at  will,  or  in  any 
manner,  I  hold,  perfectly  immaterial.  He  occupied  it  for 
his  own  exclusive  use.  But  the  store  was  kept  ex- 
clusively for  the  use  of  Maverick.  It  was  therefore  sev- 
ered from  it,  and  as  no  one  slept  there,  it  could  not  be  con- 
sidered as  a  dwelling  house,  in  which  a  burglary  could  be 
committed.     4th  Black.  Com.  225*6. 

I  am  of  opinion,  therefore,  that  a  new  trial  ought  to  be 
granted  on  the  first  ground.  I  do  not  think  that  the  in- 
dictment could  have  been  supported,  if  the  offence  had 
been  alleged  to  be  committed  in  the  house  of  Maverick, 
instead  of  Garvin ;  because  he  did  not  reside  therein. 

It  is  asked,  ^re  houses  of  this  description  to  be  unpro- 
tected ?  I  answer  no.  If  a  person  steals  from  an  out- 
house, it  is  larceny,  but  not  burglary.  It  is  entitled  to  the 
game  protection  as  banks,  ware-houses,  jewellers  shops, 
and  all  other  houses  detached  from  the  dwelling  house 
where  the  richest  treasures  of  the  state  and  of  individuals 
are  deposited,  and  if  that  is  not  a  sufficient  protection,  the 
remedy  is  with  the  legislature,  and  not  with  this  Court. 

My  brother  Gantt  concurs  with  a  majority  of  the  Court, 
in  granting  a  new  trial,  but  for  different  reasons  than 
those  which  I  have  given. '  He  is  of  opinion  that  the  store 
Was  within  the  curtilage,  and  therefore  constituted  a  part 
of  the  mansion  house.  But  he  considers  Garvin  only  as 
the  servant  of  Maverick,  and  therefore  it  ought  to  have 
been  alleged  to  be  the  dwelling  house  of  Maverick,  and  not 
Garvin.  I  agree  with  him,  that  the  store  must  be  con- 
sidered as  the  house  of  Maverick,  and  that  so  far  as  Gar- 
vin had  any  agency  in  it,  he  was  his  servant.  But  as  he 
did  not  sleep  there,  it  cannot  be  considered  as  a  dwelling 
house,  and  therefore  not  the  subject  of  burglary.  And  as 
it  regards  the  dwelling  house,  Garvin  occupied  it  in  hie 
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own  right,  for  his  own  exclusive  use,  and  not  as  the  ser- 
vant of  Maverick. 

Justices  Gantt  and  Richardson  concurred, 

Mr.  Justice  Johnson  dissented. 

JkTDi/j/le,  for  the  motion. 
Davis,  solicitor,  contra. 


Ordinary  vs.  Davis  Williams  &  H.  Parkmah* 

Same  vs.  AdmV  &  Adm'x  John  Gibson. 

Neither  principal  nor  sureties  in  a  bond  to  the  Ordinary  for  the  faithful 
administration  of  intestate's  effects,  can  be  sued  on  their  bond,  until 
they  have  been  cited  before  the  Ordinary  to  account  for  the  "  actings 
and  doings"  of  the  administrator,  and  a  decree  has  been  made  by  him. 

An  executor  or  administrator  cannot  be  compelled  to  account  in  this 
Court. 

JjEBT  on  administration  bond,  tried  before  his  Honor 
Judge  CqIqocL 

George  Farrar  died  on  the  — —  day  of  ■■  ■■  18 — , 
leaving  his  widow  and  one  child,  Haddaway  Farrar.  On 
the  fifth  day  of  July,  1802,  she  administered,  and  Davis 
Williams,  H.  Park  man,  and  John  Gibson,  were  her  sure- 
ties. She  was  likely  to  waste  the  estate,  and  her  sureties 
applied  to  the  Ordinary  to  be  exonerated,  and  her  admin- 
istration was  revoked  and  granted  to  Joseph  Collier  on  the 
11th  March,  1803. 

John  Talbird,  at  the  Court  of  Equity  for  Edgefield  dis- 
trict, in  1816,  was  appointed  guardian  of  Haddaway  Far- 
rar, who  is  still  a  minor,  and  commenced  the  present  ac- 
tions against  her  sureties,  Peggy  Farrar  died  shortly 
after  the  revocation  of  the  letters  of  administration.  She 
left  no  will  and  no  one  administered.  No  citation  to 
account  before  the  Ordinary  was  proved,  and  a  motion 
wai  made  bv  defendant's  counsel  for  a  nonsuit  for  want  of 
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it,  and  also  on  the  ground,  that  Joseph  Collier  ought  to 
have  cited  her,  in  her  life  time,  to  account  before  the  Ordi- 
nary*. 

The  Presiding  Judge  refused  the  nonsuit  on  the  first; 
ground,  but  granted  it  on  the  second. 

The  plaintiff  moved  the  Constitutional  Court  to  reverse 
the  decision  of  the  Presiding  Judge,  and  to  reinstate  the 
case  on  the  docket,  on  the  ground,  that  the  direction  wa$ 
contrary  to  law,  in  as  much  as  the  neglect  of  Joseph  Col- 
lier to  cite  her  would  forever  preclude  all  possibility  of 
•  suing  on  the  bond,  and  render  the  bond  nugatory  and  void. 

The  opinion  of  the  Court  was  delivered  by  Mr,  Justice 
Richardson.  , 

Both  these  cases  present  the  single  question,  whether 
the  principal  and  sureties,  or  either,  in  a  bond  to  the  Ordi- 
nary for  the  faithful  administration  of  intestate's  effects, 
must,  of  necessity,  be  cited  before  the  Ordinary  to  account, 
in  the  language  of  the  bond,  for  u  the  actings  and  doings" 
of  the  administrator,  before  they  of  either  can  be  liable 
to  be  sued  upon  their  bond  I  In  the  laws  of  contract,  this 
rule  is  plain,  that  no  one  can  be  bound  but  by  -the  plain 
expression  of  his  undertaking,  unless  varied  by  some 
established  rule  of  interpretation.  Here  the  expression  is 
"  do  make  a  just  and  true  account  of,  &c."  a  when  required 
by  the  said  Court^"  (the  Court  of  Ordinary.)  Words 
cannot  be  more  explicit.  It  is  asked,  whom  can  you  now 
cite,  the  administratrix  being  dead  ?  The  answer  is  easy 
and  satisfactory,  let  those  who  are  interested,  act  as  they 
must,  before  claiming  account  in  a  Court  of  Equity,  where 
a  principal  party  is  dead,  i.  e.  make  a  representative,  or 
possibly  it  might  suffice  to  cite  the  securities  before  the 
Ordinary;  but  I  cannot,  for  myself,  recommend  the  latter 
course. 

It  cannot  be  lost  sight  of,  too,  that  bringing  adminis- 
trators to  account  in  this  Court  is  taking  them  from  the 
proper  jurisdiction,  the  Court  of  Equity  or  Ordinary. 
Executors,  standing  in  precisely  the  same  situation,  can- 
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.  aot  be  compelled  to  account  in  this  Court,  and  it  would 
-be  most  inconvenient  to  bring  them  here  without  the  per 
culiar  powers  of  the  Court  of  Equity.  The  same  objec- 
tions arise  against  bringing  administrators  to  account  here. 

*  ■ 

Over  and  above,  then,  the  letter  of  the  bond,  which  is 
deemed  conclusive,  the  arguments  ab  inconvenient!  are 
cogent,  and  the  motion  to  set  as4de  the  nonsuit  is  unani- 
mously refused. 

Justices  Notty  Johnson  and  Gantt,  concurred. 

Ellison,  for  the  motion. 
Charles  Goodwin,  contra* 


John  Simkins,  Ordinary,  vs.  Benjamin R.  Montgomery 

and  Robert  Creswell. 

Debt  on  an  administration  bond  against  A.  the  administrator,  and  B. 
the  security.  Plea,  performance  of  the  condition  generally.  Repli- 
cation, that  the  plaintiff,  (the  Ordinary)  by  his  decretal  order  or  sen- 
tence, had  directed  A.  to  pay,  &c.  and  concluded  by  averring,  as  a 
breach  of  the  condition  of  the  bond,  that  A.  did  not  perform  this  sen- 
tence or  order — rejoinder,  that  there  was  no  such  sentence,  Held, 
that  a  decree  against  A.  and  ruffe,  would  not  support  the  replication : 
the  allegata  and  probata  not  corresponding. 

JL  RIED  before  Mr.  Justice  Colcock,zX  Laurens,  Spring 
Term,  1819. 

In  1810,  the  defendants  entered  into  a  bond  to  the  plain- 
tiff, the  Ordinary  of  Edgefield  district,  conditioned  that  the 
defendant,  Montgomery,  should  faithfully  administer  the 
estate  of  the  late  John  Dunlap,  whose  widow  he  had  mar- 
ried, and  this  was  an  action  of  debt  on  that  bond. 

The  defendants  pleaded  non  est  factum,  and  perform- 
ance of  the  condition  generally ;  and  the  plaintiff  took  issue 
on  the  plea  of  non  est  factum,  and  replied  to  the  plea  of 
performance,  that  the  plaintiff,  u  by  his  decretal  order  or 
sentence,  after  having  duly  and  properly  examined  and  ad- 
justed the  accounts,  receipts  and  expenditures  of  the  said 
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Montgomery,  administrator  as  aforesaid,  directed  and  ap- 
pointed the  said  Montgomery  to  pay  to  the  sisters  and  bro- 
thers of  the  said  John  Dunlap,  Si 772  50,  with  interest 
from  February,  1 807,"  and  concluded  by  avering  a  breach 
of  the  condition  of  the  bond,  in  not  performing  this  order 
or  decree. 

To  which  defendant  "rejoined,  that  there  was  no  such 
decree. 

In  support  of  this  replication,  the  plaintiff  produced  a 
decree  made  by  himself  as  ordinary,  which  is  preceded  by 
an  account  of  the  administration,  entitled,  u  the  estate  of 
John  Dunlap  in  account  current  with  B.  R.  Montgomery, 
and  wife,  and  the  decretal  order  recites,  that  **  whereas 
B.  R.  Montgomery  and  wife,  have  been  duly  cited  to  ap- 
pear before  me  in  the  Court  of  Ordinary,  to  account  as 
administrator  and  administratrix,  on  the  estate  of  John 
Dunlap,  deceased,  and  to  pa)'  over  to  the  distributees, 
their  respective  shares  thereof ;  and  whereas  the  said  B. 
R.  Montgomery  and  wife,  have  failed  to  attend  the  said 
Court  pursuant  to  the  said  citation,''  8cc.  and  after  ascer- 
taining the  balance  of  the  estate  after  payment  of  debts, 
orders  that  the  sum  mentioned  in  the  replication  with  the 
interest,  be  paid  to  the  brothers  and  sisters  of  the  said  John 
Dunlap. 

The  introduction  of  this  decree  in  evidence,  was  object- 
ed to  on  the  part  of  the  defendants,  on  the  ground,  that  on 
the  face  of  it,  it  appeared  to  be  an  account  of  the  adminis- 
tration of  B.  R.  Montgomery  and  wife,  as  administrator 
and  administratrix,  and  against  them  jointly,  whereas  that 
set  forth  in  the  replication,  ^yas  a  decree  against  B.  R. 
Montgomery  individually,  and  did  not  therefore  support 
the  replication.  This  objection  was,  however,  overruled, 
and  the  plaintiff  had  a  verdict  for  the  amount  of  the  decree. 

The  defendant  now  moved  for  a  new  trial,  in  arrest  of 
judgment,  and  for  a  nonsuit  on  a  variety  of  grounds, 
which  \vere  enumerated  in  the  brief. 
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Mr.  Justice  Johnson    delivered  the  opinion  of  the 
Court* 

From  the  view  which  the  Court  have  taken  of  this  case^ 
it  becomes  necessary  only  to  consider  the  ground  which 
has  been  made  on  the  admissibility  of  the  Decree  of  the 
Ordinary,  as  evidence  under  the  plaintiff's  replication ;  as 
on  that  alone,  it  is  thought  the  object  of  the  motion  may 
be  attained. 

The  rule,  that  the  proof  should  substantially  accord  with 
the  allegation,  is  so  manifest,  that  it  is  only  necessary  to 
make  the  application  of  it  to  the  facts  in  this  case. 

1st.  The  replication  states  that  the  plaintiff,  as  ordinary, 
had  "  examined  and  adjusted  the  accounts,  receipts  and 
expenditures  of  Benjamin  R.  Montgomery,  administrator, 
&c.  whereas  the  decree  offered  in  evidence,  reciteB,  that  he 
had  u  examined  and  adjusted  the  accounts,  receipts  and 
expenditures  of  B.  R.  Montgomery  a?idzvife%  administra- 
tor and  administratrix,  &c. 

2d.  The  replication  states,  that  the  plaintiff,  the  Ordina- 
ry, had  "  decreed  and  appointed  the  said  B.  R.  Montgom- 
ery, to  pay  to  the*  brothers  and  sisters  of  the  said  John 
Dunlap,"  the  sum  therein  mentioned ;  and  the  decree 
directs  and  appoints  that  the  sum  mentioned  should  be 
*•  paid  over  to  the  brothers  and  sisters  of  the  said  John 
Dunlap,"  necessarily  implying  that  it  was  to  be  paid  by  B. 
R.  Montgomery  and  wife,  who  were  styled  the  administra- 
tor and  administratrix,  whose  accounts  it  professed  to  set- 
tle and  adjust.  There  is  then  in  point  of  fact,  a  variance  , 
between  the  decree  set  forth  in  the  replication,  and  that 
adduced  in  evidence,  and  it  is  only  necessary  further  tp 
enquire,  whether  that  variance  is  material  in  relation  to  any 
of  the  defendants. 

i 

The  bond  on  which  this  action  is  brought,  professes  to 
be  for  the  faithful  administration  of  B.  R.  Montgomery 
alone,  and  in  any  view  of  the  subject,  Creswell,  the  secu- 
rity, is  only  accountable  for  that  administration.  Now  the 
decree  shows  either,  that  the  administration  then  spoken  of 
was  on  another  estate  or  a  different  administration  on  the 
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3ame  estate,  or  what  is  said  to  be  true  in  point  of  fact; 
that  a  previous  administration  had  been  granted  to  the 
wife  alone,  on  the  same  estate,  before  the  intermarriage, 
and  that  part  of  the  decree  directing  interest  to  be  paid 
on  the  principle  sum  from  1807$  three  years  before  the 
date  of  the  bond,  shows,  that  accounts  antecedent  to  the 
administration  of  Montgomery,*  were  taken  into  conside- 
ration, for  which  the  defendant,  Creswell,  as  the  security y 
is  clearly  not  responsible ;  and  it  as  clearly  follows,  that 
the  probata  is  substantially  different  from  the  allegata. 

I  am  therefore  of  opinion,  -that  the  motion  for  a  nonsuit 
ought  to  prevail. 

Justices  Nott,  Gantt  and  Richardson,  concurred. 

Crenshaw,  for  the  motion. 
Dowries,  contra. 


[The following  case  belong*  to  April  Term,  1819,  Charleston  ;  but  as  it 
has  been  referred  to  in  a  preceding  part  of  the  volume,  we  have  thought  it 
advisable  to  insert  it  here.]  R. 

r 

Honorable  Robert  R.  Reid  vs.  Honorable  Charles  J* 

Colcock. 

The  attorney  of  record  is  a  competent  witness  for  his  client. 

Every  assuming  to  dispose  of  the  property  of  another,  or  the  least 
intermeddling  with  it,  in  a  manner  subversive  of  the  dominion  of 
the  owner,  is  sufficient  evidence  of  a  conversion. 

Property  in  a  chattel  cannot  be  transferred  by  a  parol  gift,  without 
delivery ;  but  by  delivery  is  not  meant  an  actual  manual  delivery, 
in  all  cases ;  but  any  circumstance  amounting  to  a  clear  demonstration 
of  the  intention  of  the  one  to  transfer  and  of  the  other  to  accept,  and 
which  puts  it  into  his  power  or  gives  him  authority  to  take  possession, 
is  all  that  is  necessary,  and  is  a  fact  to  be  left  to  the  Jury.— C*-J 

The  original  indorsement  on  a  writ  and  not  the  entry  in  the  Sheriff's 
book,  is  the  best  evidence  to  prove  when  an  action  was  commenced 

A  sworn  return  or  answer  of  defendant  to  a  notice  to  produce  on  trial  a 
deed  in  his  possession,  is  inadmissible. 
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HIS  wa9  an  action  of  trover,  tried  at  Beaufort,  April 
Term,  1819,  originally  brought  against  the  defendant  and 
one  William  Williamson,  as  to  whom  it  had  abated  by  his 
death. 

It  was  to  try  the  plaintiff's  right  to  the  following  negro 
slaves,  to  wit,  Frank,  Arthur,  Billy,  Sam,  Libby  and  her 
children,  Doll,  Grace,  Cloe  and  Aaron,  also  Big  Aaron 
and  Cesar,  which  the  plaintiff  claimed  under  a  gift  from 
his  father,  Robert  Reid,  deceased.  At  the  opening,  of  the 
case,  it  was  stated,  and  so  it  appeared  from  the  evidence, 
that  the  present  defendant,  although  a  party,  had  no  per- 
sonal interest  in  the  event  of  the  case ;  but,  that  the  ne- 
groes in  question,  had  come  into  the  possession  of  him- 
self, and  his  late  co-defendant,  as  the  executors  of  the  last 
will  arid  testament  of  Robert  Reid,  the  plaintiff's  father ; 
and  that  by  that  means,  the  responsibility  of  defending  the 
action,  devolved  upon  him. 

The  evidence  in  support  of  the  plaintiff's  claim  to  the 
several  negroes  was  substantially  as  follows  : 

1st.  Frank*  Mrs.  Black,  the  sister  of  the  plaintiff,  and 
who  was  sworn  in  his  behalf,  said  that  about  sixteen  or 
seventeen  years  ago,  her  father  gave  her  a  paper  which  he 
desired  her  to  put  away,  and  to  take  care  of  it,  saying  that 
it  was  a  deed  of  gift,  from  himself  to  the  plaintiff,  for  the 
negro  Frank.  That  she  saw  the  deed  some  time  after  in  a 
trunk — that  she  read  it,  and  distinctly  recollected  that  the 
name  of  Frank  was  in  the  deed ;  and  that  the  name  of  ano- 
ther was  also  inserted,  but  she  could  not  say  whom,  with 
fcny  certainty— that  on  one  occasion,  some  person  in  his 
presence  asked  Frank,  then  a  boy,  to  whom  he  belonged, 
and  on  his  replyingthat  he  did  not  know,  he  gave  him  a 
severe  chastisement,  saying  to  him,  he  belonged  to  plaintiff, 
and  desired  that  he  might  remember  it  for  the  future. 
Captain  Black,  the  husband  of  this  witness,  was  also  sworn, 
who  said,  that,  sometime  after  his  marriage,  the  plaintiff's 
father  said  to  him,  that  his,  the  witness's,  driver,  was  no 
planter,  and,  that  if  he  would  let  him  have   a  negro  in  ex- 
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change,  he  would  let  him  have  Frank,  who  was  competent, 
but  that  the  exchange  could  only  continue  until  the  plain- 
tiff came  of  age,  as  he  belonged  to  him  ;  and  thought  that  he 
said  something'  about  having  made  a  deed;  that  he  accepted 
this  proposition,  and  kept  Frank  under  it,  for  several  years, 
and  then  returned  him.  And  another  witness,  also,  said 
that  he  was  present  at  the  conversation  stated  by  Captain 
Black. 

0 

2nd.  Arthur.  Mrs.  Black,  and  three  other  witnesses, 
said,  that  the  plaintiff's  father  frequently  declared  that  he 
had  bought  Arthur,  as  a  body  servant  for  the  plaintiff,  and 
had  given  him  to  him ;  and  on  one  occasion,  he  was  called 
up,  and  shown  to  one  of  the  witnesses,  and  his  opinion 
asked  as  to  the  propriety  of  the  purchase,  and  the  proba- 
bility of  his  answering  the  purpose  for  which  he  was  pur* 
chased. 

3d.  Billy.  Mrs.  Black  stated,  as  to  this  negro,  that  on 
the  plaintiffs  coming  home,  on  a  visit,  while  at  college,  the 
negro  Billy  was  called  out  of  the  field,  by  plaintiff's 
father ,  and  given  to  him  ;  and  that  on  that  occasion,  and 
frequently  after,  when  plaintiff  was  at  home,  Billy  left  his 
work  in  the  field,  and  attended  his  person ;  and  in  this  her 
evidence  was  corroborated  by  another  witness,  who  was 
employed  by  plaintiff's  father,  as  an  overseer. 

4th.  Sam.  The  plaintiff's  father  also  gave  him  Sam, 
but  the  witness,  Mrs.  Black,  could  not  distinctly  recollect 
either  the  manner  of  the  gift,  or.  whether  Sam  was  or  was 
not  present ;  but  Sam  was  always  called,  and  recognized  by 
the  family  as  the  property  of  plaintiff. 

5th.  Libby,  including  her  three  children,  Grace,  Che 
and  Aaron,  admitted  to  have  been  born  after  the  time  of 
the  gift,  under  which  plaintiff  sets  up  his  claim,  was  made. 
The  witness,  Mrs.  Black,  said  that  the  plaintiff's  father 
called  up  Libby,  and  gave  her  to  the  plaintiff.  Another 
witness  said  that  he  had  told  him  that  Big  Aaron,  the  hus- 
band of  Libby ,  and  his  family,  belonged  to  the  plaintiff. 

6th.  Doll,  it  was  said,  was  given  to  the  plaintiff,  by  his 
father,  and  was  taken  into  the  house,  on  that '  account,  by 
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bis  mother,  to  be  made  a  seamstress  for  his  use ;  and  kept 
there  in  that  employment  until  the  death*  of  his  mother. 

It  appeared  also,  from  the  evidence,  that  the  plaintiff's 
father  was  wealthy,  and  died  so,  and  that  all  these  gifts 
were  made  sixteen  or  seventeen  years  ago,  in  the  lifetime 
of  plaintiff's  mother;  when  he  himself  was  quite  a  boy, 
and  when  the  whole  of  his  children  consisted  of  the  two? 
Mrs.  Black  and  the  plaintiff,  with  no  prospect,  at  that  time, 
of  having  more ;  and  that,  in  almost  every  instance,  he, 
at  the  same  time,  gave,  also,  a  negro,  to  Mrs.  Black,  who 
was  also  young,  and  unmarried,  in  precisely  the  same  man- 
ner, declaring  that  he  would  make  no  difference  between 
them.  That,  on  Mrs.  Blacks  marriage,  she  applied  to  her 
father  for  permission  to  carry  with  her  the  negroes,  before 
given  to  her,  and  that  he  replied,  I  have  already  given 
them  to  you,  and  they  are  yours,  and  you  have  a  right  t* 
take  them.  That,  on  the  death  of  the  plaintiff's  mother, 
and  on  a  subsequent  marriage  of  his  father,  which  the  plain* 
tiff  and  his  sister,  Mrs.  Black,  deemed  indiscreet,  a  dif- 
ference toojk  place  between  them*,  and  he  withdrew  his  sup-, 
port  from  the  plaintiff,  while  engaged  in  the  study  of  law  ; 
and  that,  for  a  considerable  time,  all  intercourse  was  bro- 
ken off  between  them.  That,  until  this  difference,  the  ne- 
groes now  claimed  by  the  plaintiff,  were  called  plaintiff's 
in  the  family,  and,  until  this  time,  no  person  had  ever 
called  his  right  in  question;  and  that,  during  the  existence 
of  this  misunderstanding,  the  plaintiff  got  possession  of 
two  or  three  negroes,  which  had  been  secured  by  deed 
from  his  father  to  his  mother  for  life,  and  at  her  death  to 
himself  and  Mrs.  Black ;  but  that,  before  the  death  of 
the  father,  a  reconciliation  had  taken  place  between  them. 

The  counsel  for  the  plaintiff  called  on  the  counsel  for 
the  defendant,  to  know  if  they  were  authorized,  or  would 
admit  a  conversion  on  the  part  of  the  present  defendant, 
and  upon  being  answered  in  the  negative,  he  offered 
himself  to  be  sworn..  This  was  objected  to  on  two  , 
grounds :     . 
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•    1st,  Because  he  was  incorapetent,,being  the  attorney  tof 
record.  » 

2nd.  Because  he  was  the  security  of  the  plaintiff,  who 
resided  out  of  the  state,  for  the  costs  of  the  action,  in  the 
event  of  its  being  decided  against  him* 

To  obviate  these  objections,  the  plaintiff's  counsel  of- 
fered to  release,  both  to  plaintiff  and  defendant,  any  costs 
to  which  he  might  be  entitled,  and  to  deposite  with  the 
clerk  the  amount  of  the  bond.  The  objections  were  not 
then  persisted  in,  and  it  was  distinctly  understood,  that 
they  were  abandoned ;  and  the  witness  was  sworn. 

He  stated,  that,  after  this  case  was  at  issue  one  or  two 
terms,  he  spoke  to  the  present  defendant,  and  asked  if  it 
was  necessary  to  keep  a  witness  attending  to  prove  a'con- 
version,  who  replied  to  him,  u  you  know  this  is  a  case  in 
which  nothing  can  be  admitted."  He,  however,  called 
Mr.  Williamson,  the  other  defendant,  who  was  near,  and 
enquired  whether  a  demand  ha4  been  made  of  him,  who 
answered,  that  there  had  been.  The  present  defendant 
then  said,  "  that  is  sufficient,  you  may  dismiss  your  wit- 
ness ;"  and  that,  in  consequence  of  this  arrangement,  he 
had  never  after  summoned  the  witness  to  prove  this  face 

Thomas  H.  Colcock,  Esq.  the  defendant's  son,  was 
also  sworn,  who  said,  that  Williamson,  the  other  defend^ 
ant,  had  died  about  eighteen  months  ago,  and  that,  until 
his  death,  the  present  defendant  had  not  intermeddled 
with  the  management  of  the  plantation  and  negroes  of  their 
testator,  further  than  to  draw  on  Williamson  for  funds  for 
the  support  and  education  of  the  younger  children,  of 
whom  there  were  several  by  the  last  marriage  ;  but  that, 
since  his  death,  the  whole  management  of  the  estate  had 
devolved  on  him. 

The  Statute  of  Limitations  formed  a  part  of  the  defence 
in  this  case  ;  and,  to  bring  it  out  of  the  statute,  the  family 
bible,  containing  a  register  of  births,  among  which  was  the 
plaintiff's,  was  produced.  And  to  show  the  commence- 
ment of  the  action,  the  entry  of  the  sheriff,  on  the  back  of 
the  writ,  of  the  time  when  the  writ  was  entered,  was 
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offered  in  evidence,  which  was  objected  to  on  the  ground, 
;hat  the  sheriff's  books  furnished  higher  evidence,  and  ought 
Co  be  produced.     This  objection  was  however  overruled. 

In  an  early  stage  of  the  cause,  the  plaintiff's  attorney 
abandoned  all  claim  po  the  negro,  Ccesar ;  and  the  cause 
went  to  the  Jury,  and  they  found  a  verdict  for  the  plain- 
tiff for  55  5800,  made  up,  as  appeared  from  a  memoran- 
dum made  by  them  and  exhibited  at  the  time,  of  an  allow- 
ance to  the  plaintiff  of  g  500,  for  each  of  the  negroes, 
named  in  the  declaration,  except  Casqr  and  Big-  Aaron% 
and  &  300  hire  for  four  years  and  upwards,  being  the  time 
intervening  between  the  time  of  bringing  the  action  and 
the  trial  of  the  case.  Before  the  examination  of  the  wit- 
ness, Mrs.  Black,  on  the  subject  of  the  deed,  said  to  have 
<feeen  seen  by  her,  from  plaintiff's  father  to  him,  for  the 
negro  Franky  proof  of  a  notice  to  defendant,  to  produce 
it  on  the  trial,  was  given,  and  in  answer  to  this  notice, 
?he  defendant's  counsel  offered  in  evidence  what  was 
termed  a  return  to  this  notice,  in  the  form  of  an  affidavit 
made  by  him ;  but  an  objection  to  its  admissibility  was 
sustained  by  the  Court. 

The  defendant's  counsel  gave  notice  of  a  motion  in  this 
Court  for  a  nonsuit,  on  the  following  grounds: 

1st.  Because  the  plaintiff 's  counsel  was  an  incompetent 
witness. 

2nd.  Because  the  admission,  proved  by  him,  was  not 
evidence  of  a  conversion  by  the  present  defendant. 

3rd.  Because  there  was  no  other  proof  of  conversion. 

A  motion  was  also  made  for,  a  new  trial,  the  three  first 
grounds  of  which  are  a  repetition  of  the  preceding,  to 
which,  the  following  are  added,  to  wit : 

4th.  Because  there  was  not  sufficient  evidence  to  rebut 
the  plea  of  the  Statute  of  Limitations. 

5th.  Because  the  damages,  given  against  the  defendant, 
so  far  as  related  to  the  hire  of  the  negroes,  are  excessive 
and  unreasonable,  in  as  much  as  he  had  not  the  possession 
or  control  of  them,  nor  did  he  receive  the  profits  of  their 
labour,  till  after  the  death  of  Williamson,  his  co-executor. 
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6th.  Because  the  Presiding  Judge  erred  in  directing 
the  Jury,  that  one  executor,  though  he  had  never  had  the 
possession  of  the  property,  and  had  not  managed  or  super- 
intended it  at  all,  was  to  be  considered,  in  a  question  of 
conversion,  as  equally  possessed  with  his  co-executor, 
who  had  the  possession  of  it. 

7th.  Because  the  Presiding  Judge  erred  in  directing 
the  Jury,  that  he  who  advises  and  counsels  another  to 
convert  property  of  a  third  person,  is  equally  guilty  of  a 
conversion. 

8th.  Because  the  Judge  erred  in  directing  the  Jury, 
that  a  delivery  was  not  necessary  to  the  validity  of  a  parol 
gift ;  and  leaving  it  to  them  to  infer  a  gift  from  circum- 
stances, not  amounting  to  delivery,  whereas  it  is  submit* 
ted,  that  what  constitutes  a  valid  gift  is  a  matter  of  law, 

9th.  Because  the  written  return  of  the  defendant,  to  the 
notice,  to  produce  the  deed,  on  oath,  should  have  been 
received. 

The  Presiding  Judge  reported,  that  his  charge  to  the 
Jury,  exceptions  to  which  constituted  the  cases  of  the 
6th,  7th,  and  8th  grounds,  was  misconceived,  so  much  so, 
as  to  change  its  character  in  almost  every  feature*  That, 
on  the  subject  of  these  points,  his  instructions  to  the  Jury 
were,  that  a  party  might  be  guilty  pf  9  conversion  without 
having  ever  had  the  actual  possession  or  use  of  a  chattel ; 
and  that  the  same  circumstances  which  would  make  a 
man  a  trespasser,  who  was  not  the  actor,  would  also  make 
him  guilty  of  a  conversion ;  and  as  he  who  advises  and 
abets  a  trespasser  is  guilty  of  a  trespass,  so  he  who  advises 
and  abets  a  conversion  is  guilty  of  a  conversion :  And 
although  there  was  no  positive  evidence  of  an  actual  use 
or  possession  of  the  negroes  in  dispute,  on  the  part  of  the 
defendant,  yet,  regarding  him  as  the  co-executor  of  Wil- 
liamson, as  to  whom  the  proof  of  conversion  was  conclu- 
sive, equally  bound  to  defend  the  interest  of  the  estate  in 
the  property  committed  to  their  care  ;  regarding  him  also 
as  the  more  competent  in  the  conduct  of  a  course  of  litiga- 
tion, in  which  those  rights  were  involved,   it  did  not 
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require  any  violence  of  construction  to  convert  the'  admis-* 
sion,  made  by  him,  into  an  acknowledgment  of  the  fact 
that  it  was  conceited  between  him  and  Williamson  to 
defend  that  interest  to  the  last  extremity,  or,  in  other 
words,  that  it  was  under  his  instructions,  and  with  his 
consent,  that  the  negroes  were  withheld.  That  a  pro* 
perty  in  a  chattel  could  not  be  transferred  from  one  to 
another,  but  by  deed  or  delivery,  but  that  by  delivery  was 
not  meant  an  actual  manual  delivery  in  all  cases ;  but  that 
any  circumstance  amounting  to  a  clear  demonstration  of 
the  intention  of  the  one  to  transfer,  and  of  the  other  to 
accept,  and  which  put  it  into  his  power  or  gave  him 
authority  to  take  the  possession,  was  all  that  was  neces- 
sary ;  and  left  it  to  them  to  determine,  whether  the  evi- 
dence proved  such  a  case. 

Mr.  Justice  Johnson  delivered  the  opinion  of  the  Court. 

The  grounds  of  the  present  motion  present  the  follow* 
ing  questions  for  consideration  : 

1st.  Whether  the  plaintiff's  counsel  was  an  admissible 
witness  ? 

2nd.  Whether  there  was  sufficient  evidence  of  a  conver- 
sion, on  the  part  of  the  present  defendant? 

3rd.  Whether  the  evidence  warranted  the  Jury  in  find- 
ing in  favor  of  the  plaintiff,  on  the  merits  ? 

4th.  Whether  the  indorsement  of  the  sheriff,  on  the 
writ,  of  the  time  when  entered  in  his  office,  was  admissible 
td  prove  the  commencement  of  the  action  ? 

5th.  Whether  the  sworn  return  of  the  defendant  to  the 
notice,  to  produce  on  the  trial  the  deed  from  the  plaintiff's 
father  to  himself,  for  the  negro,  Frank,  ought  or  ought 
not  to  have  been  rejected  ?  And  these  I  shall  proceed  to 
consider,  without  regard  to  the  order  in  which  the  grounds 
are  stated  in  the  notice. 

The  question,  as  to  the  excess  of  damages,  is  involved 
in  the  question  of  conversion  ;  as  it  is  admitted,  that  the 
damages  are  not  excessive,  if  the  conversion  had  not  rela- 
tion to  the  commencement  of  the  action.     The  question, 
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on  the  Statute  of  Limitations,  is  equally  involved  in  the 
admissibility  of  the  sheriff's  entry  on  the  writ ;  for  if  if 
vras  evidence  of  the  commencement  of  the  action,  the  plain- 
tiff was  not  barred. 

1st.  The  objection  to  the  competency  of  the  plaintiff'* 
attorney,  rested  on  two  grounds  : 

1st.    Because  he^  was  interested  as   attorney,  to  the 
extent  of  his  costs,  and  therefore  incompetent. 

2d.  Because  he  was  the  security  of  the  plaintiff  for  cost? 
in  the  event  of  the  action  being  determined  against  him. 
On  these  objections,  there  can,  I  think,  be  but  one  opinion. 
On  the  first,  that  it  cannot  be  supported ;  for,  although,  the 
least,  possible,  direct  pecuniary  interest,  in  the  event  of  a 
cause,  renders  a  witness  incompetent,  yet,  it  is  every  days 
practice  to'  admit  the  attorney  of  record ;  and  this  is  die 
first  objection  I  have  ever  heard  made  to  it.  But  it  is  a 
matter  of  much  delicacy,  and  one  which  the  profession 
ought,  and  do,  much  to  their  credit,  usually  avoid,  when 
it  is  not  indispensably  necessary.  Perhaps,  too,  the  le- 
gality and  propriety  of  this  practice  may  be  founded  and 
justified,  in  the  legal  implication,"  that  the  client  alone  is 
responsible  to  his  attorney,  whatever  may  be  the  event  of 
the  suit.  I  think  there  Is  as  little  doubt  that  the  second 
objection  ought  to  have  been  sustained ;  and  so  the  Court 
had  decided  ;  but  on  the  offer  of  the  plaintiff's  attorney  tc 
obviate  both  this  and  the  other  objection,  by  the  means 
stated  in  the  report,  they  were  not  then  persisted  in  ;  and 
it  would  be  doing  an  injustice  to  the  plaintiff,  and  prac- 
tising on  the  Court,  if  I  may  so  express  it,  to  permit  the 
objection  now  to  prevail. 

2nd.  The  action  of  trover  is  the  general  substitute  of 
the  action  of  detinue,  and  is  that  form  of  action  in  which, 
in  this  country,  the  right  of  individuals  in  a  personal  chat- 
tel is  usually  determined ;  and,  although,  the  conversion 
may  be  said  to  be  the  gist  of  the  action,  and  therefore  must 
necessarily  be  satisfactorily  proved,  yet,  when  from  all 
the  circumstances  it  is  evident,  that  the  question  of  right 
is  the  true  question  in  dispute,  it  forms  rather  an  uniro- 
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portant  feature  in  the  case ;  and  it  will  be  seen,  by  refer- 
ence to  authorities,  that  every  assuming  to  dispose  of  the 
property  of  another,  or  the  least  intermeddling  with  it, 
in  a  manner  subversive  of  the  dominion,  which  the  owner 
has  over  it,  is  sufficient  evidence  of  a  conversion.  (6 
Bacon's  Abridg.  679,  680-1.  Bristol  vs.  Burt,  7  John. 
Rep.  254.  Shotwell  vs.  Few,  Do.  302.  Durell  vs.  Mosher, 
8  John.  Rep.  445.)  It  is  said  however,  that  the  admission 
of  the  present  defendant  did  not  go  to  warrant  the  con- 
clusion, that  he  did  in  any  manner  concern  in,  or  other- 
wise intermeddle  with,  the  negroes  in  dispute,  and  amount- 
ed only  to  an  admission  of,  a  -conversion  by  Williamson. 
But  it  ought  to  be  recollected,  that  he  was  co-executor  of 
Williamson  ;  that  his  advice  and  consent  would  be  resort- 
ed to  in  all  questions  of  such  importance  to  the  estate,  and 
that  he  had  no  express  authority  to  make  such  an  assent 
on  the  part  of  Williamson,  and  add  to  this,  the  terms  of 
that  assent,  "  that  is  sufficient,  you  may  dismiss  the  wit- 
ness,9' would,  I  conceive,  though  not  perhaps,  necessarily, 
authorize  the  conclusion  that  the  refusal  to  deliver  up  the 
property,  was  matter  of  understanding  between  William- 
son and  himself.  I  think  this  conclusion  not  a  little 
strengthened  by  the  circumstances,  that  the  management 
of  the  estate  devolved  on  them,  as  executors,  and  it  was 
their  bounden  duty  to  defend  the  property  committed  to 
their  care  to  the  last  extremity ;  and  that  they  would  have 
been  wanting  in  their  duty,  if  they  had  delivered  it 
up  without  more  conclusive  proof  of  the  right  of  the 
plaintiff,  than  the  trial  of  this  case  has  developed.  But 
further,  suppose,  instead  of  admitting  a  conversiGti,  he 
had  admitted  the  property  in  the  plaintiff,  but  denied 
the  conversion,  would  it  have  been  insisted,  that  the 
admission  had  relation  to  Williamson  only,  and  not  to  him- 
self ?  I  apprehend  not.  And  it  appears  to  me,  the  cases 
are  parallel.  From  these  considerations  it  follows,  that 
if  this  Is  any  evidence  of  a  conversion,  although  the  admis- 
sion was  made  after,  it  cannot  be  otherwise  regarded  than 

as  having  relation  to  the  commencement  of,  the  action. 

76 
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They  were,  moreover,  questions  for  the  consideration  of 
the  Jury,  and  they  have  determined  them  in  favor  of  the 
plaintiff. 

3rd.  I  have  always  regarded  parol  gifts  to  children, 
unaccompanied   by   a   distinct  delivery   and   possession, 
with  great  jealousy,  and  always  feel  it  my  duty  to  caution 
the  Jury  not  to  support  them  except  on  the  most  satisfac- 
tory proof;  and  if  I  were  now  called  upon  to  say  what 
the  law  should  be,  I  would  unite  heart  and  hand  in  reject- 
ing them.     In  their  nature  they  are  calculated  to  excite 
strife  and  dissentions  among  those  bound  together  by  the 
strongest  ties  of  policy  *  and  nature;  and  are,  upon  the 
whole,  so  easily  conjured  up,  out  of  the  most  unimpor- 
tant circumstances,  and  so  difficult,  if  not  impossible,  to 
resist,  as  to  render  it  almost  impossible  for  a  parent,  safely, 
to  permit  a  child,  even  in  playfulness,  to  set  up  an  unmean- 
ing claim  to  any  article  of  property.     Who  is  it  that  has 
children,  that  has  not  yielded  a  playful  and  willing  assent 
to  the  claims  of  them*  to  almost  every  article  of  property 
they  possess,   and  where  is  the  parent  so  stern  as  to  with> 
hold  it  ?    I  venture  to  assert  there  are  few,  if  any.     But 
the  doctrine  is  so  interwoven  with  the  administration  of 
the  laws  in  this  state,  and  those  claims  have  so  long  receiv- 
ed the  sanction  of  the  Courts  of  Justice,  that  I  feel  it 
riveted  on  us,  beyond  the  means  of  loosing  the  fetters, 
without  too  much  violence  to  the  system.     If,  therefore, 
evils  be  found  to  exist  in  it,  it  belongs  to  the  legislature, 
and  not  this  Court,   now  to  root  them  out.     As  to  the 
sufficiency  of  the  evidence  to  support  the  claim  of  the 
plaintiff,  in  respect  to  the  validity  of  the  several  gifts  in 
this  case,  as  relates,  as  well  to  the  fact  of  the  gift's  having 
been  made,  as  to  the  delivery,  it  is  only  necessary  to  give 
as  authority  a  few  cases  which  have  recently  received  the 
sanction  of  this  Court.     In  the  case  of  Ncely  vs.  Tetmtter^ 
tried  in  York  district,  and  brought  up  to  the  Constitu- 
tional Court  in  Columbia,  and   decided  there  a  fev  years 
ago ;  there  was  no  proof  of  an  actual  delivery,  and  the 
principle  circumstance  relied  on,  to  prove  botli  the  gift 
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and  the  delivery,  was,  that  the  donor,  when  called  on  by 
the  midwife  to  be  paid  for  her  services,  for  attending  a 
negro  woman,  when  she.  lay  in,  was  told  by  him  that  she 
must  go  to  the  plaintiff,  who  was  his  son-in-law,  and  who 
lived  in  the  house  with  him,  as  she  belonged  to  hirru     In 
the  case  of  Brashears  vs.  Blasingame,  decided  in  this 
Court,  at  Columbia,  about  a   year  since,  there  was  no 
proof  of  an  actual  delivery,  but  the  repeated  declarations 
of  the  donor  that  he  intended  and  had  given  the  negroes, 
in  dispute,  to  bis  daughter,  were  held  to  be  sufficient  evi<-    * 
dence  of  a  gift ;  and  the  Court  ordered  a  new  trial,  be- 
cause the  Jury  had  found  contrary  to  this  evidence.     If, 
then,  those  cases  are  to  be  regarded  as  authority,  it  results, 
that  the  Jury  were  at  liberty  to  draw  the  conclusion  which 
their  verdict  implies,  and  however  hostile  my  judgment 
may  be  to  the  doctrine  on  which  it  is  predicated,  I  should 
not  feel  warranted  in  disturbing  it.     In  this  case  there 
was  no  proof  of  any  actual  manual  delivery ,  but,   in  some 
cases,  the  negroes  were  present,   and  when  the  gift  was 
made,    and    from  their    manner  would   doubtless   have 
authorized  the  plaintiff  to  have  taken  the  immediate  pos- 
session,  without  incurring  the  danger  of  committing  a 
trespass*     And  in  every  instance  there  was  the   repeated 
declarations  of  the  plaintiff's  father,  thatJie  had  given  :  so 
that  the  Jury,  as  in  the  preceding  cases,  were  authorized 
to  infer  from  them  every  thing  that  was  necessary  to  the 
consummation  of  a  legal  gift,  including  necessarily  the 
intention  to  give,  the  act  of  giving,  the  delivery  and  the 
consent  to  accept. 

4th.  I  have  always  been  in  the  habit  of  considering  the 
indorsement  of  the  sheriff  on  a  writ  as  his  original  entry, 
and  forming  a  part  of  the  record,  and  that  his  entry  in 
his  book  was  a  mere  abstract  from  it ;  and  I  am  yet  una- 
ble to  see  any  reason  why  it  should  not  be  so  regarded* 
It  is  urged,  however,  that  it  is  more  exposed  to  the  danger 
of  alteration  than  the  entry  in  the  book,  because  any  at- 
tempt to  make  an  alteration  there,  as  to  date,  would  be 
exposed  by  the  preceding  and  subsequent  entries.     But 
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AMENDMENT. 

See  Pleading  3. 
1.  The  Presiding  Judge  may 
amend  the  minutes  of  the  Court 
during  its  sit  ting*,  but  this  pow- 
er ceases  with  its  final  adjourn- 
ment.— State  vs.  Smith, 

APPEALS. 

See  Practice. 
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APPRENTICE. 

1.  The  act  of  .assembly,  of  1712, 
gives  the  Commissioners  of  the 
Poor  power  to  bind  minors,  as 
apprentices,  only  where  they 
shall  become  chargeable  to  the 
district. —  Welborn  vs.  Little,      266 

2.  The  Commissioners  of  the 
poor  have  no  right  to  bind  an 
infant  if  its  parents  are  living,     lb. 

3.  An  assignment  of  void  inden- 
tures, though  with  the  knowl- 
edge and  approbation  of  the 
father,  if  not  accompanied  by 
the  formalities  required  by  the 
act  of  1740,  as  necessary  to  the 
validity  of  an  indenture,  will 
be  likewise  void.  lb. 

4.  The  master  of  an  apprentice 
is  not  liable  without  special 
contract,  for  medicine  adminis- 
tered to,  and  attendance  on,  his 
apprentice,  where  the  muster 
did  not  send  for  the  ph\  sician 
and  where  the  services  were 
not  rendered  under  his  roof. — 
Jfercival  &  Jahnwn  vs.  J\tlevill9  452 

ARREST  OF  JUDGMENT. 

See  Practice.    Perjury  4.     A'ew 
Trial,  '2. 

ASSAULT 

See  Grand  Jury  2. 

ASSIGNMENT. 

See  Apprentice.     HWs  of  'Exchange 
and  Promissory  Notes,  9  and  10. 

1.  In  an  action,  by  the  assignee 
of  a  bond,  against  the  obligor,  it 
is  immaterial  whether  the  as- 
signment was  made  for  a  con- 
sideration or  not—  Bidkley  vs. 
Hotoell.  "       250 

2.  It  is  not  necessary  that  the 
assignment  of  a  bond  should  be 
under  seal.  It.  \ 


ASSIGNEE. 

See  Assignment.     Practice. 
nanty  2. 


CoVCr- 
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ASSUMPSIT. 

See  Interest  2.    Agreement, 
ges  2.  Evidence  8.  Pleading  5,  6. 

1.  Wherever  a  person  obtains 
money  by  extortion  or  oppres- 
sion, or  by  taking  an  undue  ad- 
vantage of  the  situation  of  the 
party,  or  where  exaqus  etJbono, 
he  ought  not  to  retain  it,  an  ac- 
tion will  lie  against  him  for  mo- 
ney had  and  received.— Buhno 
vs.  Goilara\ 

2.  Although  parties  are  recipro- 
cally bound  in  a  penalty  for  the 
performance  of  a  contract,  yet, 
one  of  them  mav  maintain  an 
action  of  assumpsit  on  a  subse- 
quent transaction,  distinct  from 
and  unconnected  with  the  deed,  lb. 

ATTACHMENT. 

1.  The  Court  may,  at  itsdiscrer 
tion,  receive  the  return  of  a 
Garnishee  at  the  second  Court. 

—  Creaghvs.  Dtlane.  190 

2.  The  affidavit,  in  an  attach- 
ment, under  the  A.  A.  need 
not  be  made  at  the  precise  time 

of  filing  the  declaration.  /&, 

3.  The  only  cases  in  which  a 
Justice  of  the  Peace  can  issue 
attachments,  are  where  the 
debtor  is  either  removing  him- 
self or  his  property  out  of  the 
county  privately,  or  so  ab- 
sconds and  conceals  himself, 
that  the  ordinary  process  of  law 
cannot  be  served  upon  him.— 
JW%Kenxiev8.Iluchant  206 

4.  It  is  not  necessary  that  the 
oath  takr n  before  the  magis- 
trate, previous  to  the  issuing  of 
an  attachment,  should  be  in 
writing",  lb. 

5.  Where  an  attachment  bond 
(taken  according  to  the  act  of 
1785)  bears  equal  date  with 
the  attachment,  it  will  be  pre- 
sumed to  have  been  taken  be- 
fore the  granting- of  the  attach- 
ment, unless  the  contrary  ap- 
pear, Jb* 
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ATTORNEY. 
See    Witness,   3. 

AVERMENT. 
See  City  Court  of  Charleston  1.  Per- 
jury.  Slander  8. 

BAIL  AND  BAIL  BOND. 

1.  If  the  principal  die  before  the 
issuing  of  a  Ca.  Sa.  the  bail  is 
not  liable;  nor  in  such  case, 
can  an  action  be  maintained 
againstthe  sherifffornoi  assign- 
ing the  bail  bond, — Antonio  vs. 
Arthur,  252 

2.  The  act  of  assembly,  of  1785, 
enables  the  plaintiff' to  proceed 
against  the  bail,  by  scire  fa- 
cias, but  does  not  take  away 
the  remedy  by  debt  on  the 
bail  bond.—  Hawkins  vs.  Quar- 
termas  &  Counts,  324 

3.  In  an  action  on  a  bail  bond, 
against  the  bail,  the  plaintiff* is 
not  entitled  of  course  to  recover 
his  demand,  but  can  only,  re- 
cover to  the  extent  of  his  ac- 
tual damage  i  and  the  jury  may, 
under  particular  circumstances 
rive  mere  nominal  damages.: —  , 
JMorton  vs.  Bryce,  65 

4.  An   affidavit  to  hold  to  bail 
must  show  how  the  debt  arose. 
Vance  vsi  Fmdley,  579 
S.   P.    Peck  &  Hood  vs.    Van 
Ervour.                                      lb.  n. 

BAILMENT. 

See  Common  Carrier  1.    Ferry  1,  2. 

1.  A  person,  wishing  to  purchase 
a  horse,  takes  him  on  trial,  and 
he  dies,  Held,  only  ordinary 
care  can  be  required  of  him. — 
La  Horde  vs.  Ingrain  im,  420 

2.  The  master  of  a  vessel  is  only 
bound  to  use  ordinary  diligence 
in  taking  care  of  the  boats  be- 
longing to,  and  in  use  on  board 
his  vessel :  And  a  seaman  of  the 
vessel  is  a  competent  witness 
to  prove  ordinary  diligence. — 
Reeves  vs.  Burronos,  428 

BANK. 
1.  The  City  Council  of  Charles- 
ton passed  an  Ordinance,  laving 
a  tax  on  all  Bank  Stock  within 
the  city,  except  that  which  was 


exempted  from  taxation  by  tne 
Acts  of  the  State  Legislature, 
which  exception  did  not  include 
United  States'  Bank  Stock, 
Heid,  that  the  Ordinance  was 
within  the  powers  of  the  Coun- 
cil, granted  by  the  act  of  incor- 
poration, and  ttiat  it  was  neither 
repugnant  to,  nor  inconsistent 
with,  the  law  of  the  land. — Bu- 
loto  £J  Potter  vs.  City  Council 
of  Charleston,  5$7 

2.  United  State's*  Bank  Stock, 
in  the  hands  of  an  individual,  is 

a  legitimate  subject  of  taxation,  lb. 

3.  The  City  Council  have  not 
the  power  of  taxing  the  United 
States  Branch  Bank,  lb. 

BANK  BILLS. 
See  Larceny, 

BANKRUPT. 
Sec  Insolvent  Debtors. 

BAR. 
1.  A  recovery  in  action  of  tres- 
pass,  vi  et  armis,  .is  a  bar  to  an 
action  of  trover* — Packer  vs. 
Johnson,  4 

BASTARDY. 

See  Pleading  1. 
1.  The  bond  given  by  a  father 
or  mother  for  the  maintenance 
of  a  bastard  child,  ought  to  be 
lodged  (as  all  other  recognizan- 
ces) in  the  office  of  the  Clerk 
of  Sessions  of  the  district :  And 
it  seems,  that  the  method  to 
proceed  on  such  bond  or  recog- 
nizance, is  b}  nci.fa.  from  the 
Court  of  Sessions.— -Ex  Parte 
Harrington^  204 

BILL  OF   EXCHANGE   AND 

PROMISSORY  NOTES. 

See  Evidence  12.      Practice  14. 

Discount. 

1.  A  demand  made  on  the  ma- 
■  ker  of  a  promissory  note,  on 

the  last  day  of  grace,  is  suffi- 
cient to  charge  the  indoraer,— 
IVartenburgh  vs.  Jsrvdl,  85 

2.  The  insertion  of  the  words, 
«*  or  order,"  in  a  promissory 
note,  bv  the  holder,  destroys 
its  validity. — St-agg  vs.  Pepoons  100 
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3.  No  precise  form  of  words  is 
necessary  to  constitute  a  pro- 
missory no«e.  Ih. 

4  Notice  to  the  drawer  on  the 
last  day  of  grace,  to  pay  his  note 
by  nine  o'clock  the  next  day, 
is  not  such  indulgence  as  will 
discharge  the  indorser,  though 
no  other  notice  be  given  the 
indorser  than  notice  of  nonpay- 
ment after  hours  of  business  on 
the  last  day  of  grace,  it  being 
the  custom  of  the  bank. — 
Ehrick  vs.  Haslet  tt  Bauney  vs. 
Matherson,  118 

5.  If  the  holder  accept  a  depo- 
site  as  a  security,  and  part  with 
it,  without  the  consent  of  the 
indorser,  he  forfeits  his  claim 
against  the  indorser,  lb. 

6.  D.  indorsed,  in  blank,  a  note 
made  payable  to  F.  or  bearer. 
D.  is  not  liable  as  indorser, 
within  the  statute  3  &  4  Ann 
and  the  custom  of  merchants. 
Frampton  vs.  Dudley,  128 

7.  A  note  given  in  Massachusetts 
as  a  premium  on  a  policy  of  in- 
surance on  any  vessel  engaged 
in  the  African  Slave  trade,  or 
on  any  slave,  shipped  on  board 
of  any  vessel,  is  void  by  Act  of 
Assembly  of  that  state.— Towro 
vs.  Cassin,  173 

8.  The  Statute  of  3  &  4  Ann  re- 
lates only  to  notes  for  the  pay- 
ment of  money.— Peayvs.  Pick- 
et &  Knox,  255 

9.  A  note  for  the  payment  of 
corn,  is  not  assignable  by  the 
Act  of  Assembly  of  1798,  lb. 

10.  The  indorser  of  an  instru- 
ment for  the  delivery  of  whis- 
key, is  not  liable  to  an  action 
on  the  ground  of  the  insolven- 
cy of  the  maker,  without  ex- 
press stipulation.— Todd  vs. 
Twitty,  261 

11.  The  indorsement  of  such  an 
instrument  is  only  a  transfer  of 
the  interest  of  the  indorser,     lb. 

12.  Where  the  maker  of  a  pro- 
missory note  dies,  the  holder 
is  not  thereby  excused  from 
making  use  of  due  diligence 
to  receive  payment  of  his  re- 
presentatives, and  he  ought,  at 
least,  to  search  the  proper  offi- 


ces of  the  district,  to  ascertain 
who  are  the  representatives  j 
and  if  it  do  not  appear  there, 
then  a  demand  at  the  accus- 
tomed dwelling  of  the  maker 
(before  his  death)  is  necessary 
and  sufficient. — Ex.  Price  V9. 
Young,  439 

13.  And  notice  of  nonpayment 
should  be  given  the  indorser 
within  a  reasonable  time,         lb. 

14.  The  payee  of  a  promissory 
note  can  commence  an  action 
against  the  maker  on  the  third 
day  of  grace. — WiUmvs.  H'iU 
Ufnan,  445 

15.  The  drawer  of  a  bill  of  ex- 
change, must  have  notice,  that 
it  is  dishonored,  to  be  made 
liable;  but  this  notice  need 
not  be  given  by  the  holder. — 
Poultney  vs.  Baslett,  46ft 

16.  Notice  of  nonpayment  of  a 
bill  of  exchange  must  be  giv- 
en in  a  reasonable  time.  22. 

17.  An  incorporated  church  may 
delegate  to  their  vestry  and 
wardens  the  power  of  trans- 
ferring a  note  by  indorsement. 
Colcock  tt  aU  v*.  Garvey,        2SS 

BOND. 

See  Assignment  5  Attachment.  Bae- 
tardy.  Bail  2.  Interest  3.  Covenant 
4.  Replevin  1.  Pleading  2,  9.  Ci- 
tation 1 

1.  Interlining  a  bond  after  its 
execution  will  render  it  void  : 
whether  interlineations  were 
made  before  or  after  execution, 
is  a  question  for  the  Jury.— 
Comndtaioners  vs.  Harden.  554 

2.  A  bond  taken  under  the  Pri- 
son Bounds  Act  is  not  assigna- 
ble.—Peck  vs.  (Hover,  58i 

BOOKS. 
See  Evidence,  3, 4,  5, 14. 

BREACH. 

See  Pleading:  Covenant  4. 

BRIEF. 

See  Practice  4. 

BRITISH  WEIGHT. 

See  Evidence  2. 
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BROKER. 

1.  A  broker  is  not  liable  for^re- 
mium  at  all  events,  unless  he 
act  under  a  del  credere  commis- 
sion ;  and  to  establish  a  parti- 
cular custom,  the  evidence 
must  be  clear,  certain  and  con- 
clusive.— Tourovs.  Cassin,        176 

2.  A  broker  is  a  mere  go-be- 
tween, and  the  insurers  arid  in- 
sured are  the  immediate  par- 
ties, jb. 

BURGLARY. 

1.  To  break  and  enter  by  night, 
a  storehouse,  in  which  no  one 
sleeps,  which  has  no  internal 
communication  with  the  dwell- 
ing* house,  and  is  unconnected 

-  with  it,  except  by  a  fence,  is 
not  burglary.— State  vs.  Ginns,  583 

,  CANCELLING. 

See  Erptity. 

CANDIDATE. 

See   Slander  10. 

CA.  SA. 

See  Execution.    Bail  1. 

CASE. 
See  Ferry  5. 

CAVEAT. 

J.  Where  a  person  has  obtained 
a  warrant  for  the  survey  of  va- 
cant land,  and  it  appears  that 
the  plat  attached  to  the  war- 
pant  when  it*  was  returned  to 
the  commissioner  of  Location's 
office,  was  copied  from  an  old 
survey,  and  that  no  surveyor 
had  been  on  the  land  since  the 
obtaining  of  the  warrant,  the 
Court  will  sustain  a  Caveat  to 
restrain  this  survey  from  being 
carried  into  a  grant. — Salisbu- 
ry vs.  ThornhUL,  347 

CHANCERY  &  CHANCELLOR. 
See  Equity. 

CHARACTER. 
See  Slander  4. 

CHARTER  PARTY. 

See  Evidence  1.     Trial, 

CHURCH. 
Sec  Corporation  1,  2.  I 


CITATION*. 

1.  Neither  principal  nor  *ecuri« 
ties  in  a  bond  to  the  Ordinary 
for  the  administration  of  intes- 
tates effects,  can  be  sued  -on 
their  bond  until  they  have  been 
cited  before  the  ordinary  to  ac« 
count  for  the  actings  and  do- 
ings of  the  administrator,  and 
a  decree  has  been  made  by 
him.—  Ordinary  vs.  Williams  & 
Purbman.  Saw  vs.  Admor.  tt 
Jldmrx.  of  Gibson,  588 

CITIZEN. 

1.  Where  a  father  has  been  a 
citizen  of  the  United  States, 
his  son  is  entitled  to  the.privi- 
leges  of  citizenship,  although 
born  without  the  limits  of 
the  U.  S.  aliter  of  the  child  of  a 
citizen  mother  bv  an  alien  fa- 
ther.— Davis  vs.  HaUj  294 

CITY  COUNCIL   OP  CHARLES- 
TON. 
See  Bank.    Ordinance. 

CITY  COURT  CHARLESTON. 

See  Practice. 

1.  Every  process,  issuing  out  of 
the  City  Court  of  Charleston, 
must  show  upon  the  face  of  it, 
that  the  case  was  within  the  ju-  - 
risdiction  of  the  Court ;  but  an 
averment  to  that  effect  is  unne- 
cessary.—City  Council  vs.  Tru- 
chelut,  229 

2.  This  Court  will  not  hear  a 
motion  to  reverse  an  order  for 
anew  trial,  made  by  the  Judge 
of  the  City  Court,  on  an  appeal 
to- him  from  the  verdict  of  the 
Jury ;  nor  to  reverse  any  in- 
teriocutory  order  of  that  Court, 
until  the  final  determination  of 
the  cause.— Roberts  v*.  Stagg,  430 

CODICIL. 

1.  A.  by  his  last  will  and  testa- 
ment bequeathed  various  per- 
sonal property  to  his  daughter 
B.  to  be  delivered  to  her  on  the 
day  of  her  coming  of  age  or 
her  marriage ;  and  bv  a  subse- 
quent clause,  limited  a  remain- 
der to  his  three  sisters,  if  B. 
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should  die  before  age  ormar- 
xiage  ;  by  a  Codicil  made  soon 
,  after,  A.  bequeathed  a  negro 
woman  to  B.  and  declared  that 
this  Codicil  should  be  consider* 
ed  as  part  and  parcel  of  his 
last  wiu  and  testament,  and 
that  all  things  therein  mention- 
ed should  be  faithfully  perform- 
ed, Held,  that  the  bequest  con- 
tained in  the  Codicil,  was  not 
subject  to  the  limitations  ofthe 
trill,  and  consequently,  that  B. 
took  an  absolute  estate  in  the  ne-  . 
gro  woman — Howser  vs.  Flood,  322 

COLLOQUIUM. 

See  Slander  8. 

COLOUR  OF  TITLE. 

See  Pleading  7. 

COMMISSIONERS  OF  THE 

POOR. 

See  Apprentice  1,  2. 

COMMISSIONERS  OF  THE 

ROADS. 

See  Hoods. 

COMMON  CARRIER. 
See  Ferry  2. 
1.  Special  action  on  the  Case 
against  the  defendants,  as  car- 
riers of  a  cargo  of  rice,  from 
Georgetown  to  Charleston.  De- 
fence, that  the  schooner  was 
run  down  by  another  vessel. 
Whether  the  loss  happened  by 
the  perils  ofthe  sea,  (or  river) 
or  negligence  of  the  carriers, 
is  a  question  for  the  JuTy.— 
Blyth  vs.  Marsh  &  Howren,      171 

COMMON  LAW. 

See  Ferry  5.    Covenant  2. 

COMPROMISE, 

See  Location  2. 

CONSIDERATION. 

See  Assignment,  1.     Evidence  8. 
Pleading  5.    Agreement. 

.  CONSOLIDATION. 
1.  In  no  case    where    several 
actions  are  brought  against  sev- 
eral defendants,  will  the  Court 


consolidate  ;  nor  is  the  case  of 
dower  an  exception  to  the  rule, 
either  at  Common  Law,  of  by 
act  of  assembly . — Scott  vs.  Co- 
hen. 414 
2.  The  consolidation  of  actions 
is  a  matter  of  discretion  for  the 
Courl.-Scott  &  co.vs.  Brown,  417  n- 

CONSTABLE. 

See  Indemnity. 

CONSTITUTION. 

See  Bank  1, 2, 3.  Ferry  4.  Governor. 

Information.     Insolvent  Debtor. 

1.  The  Legislature  has  the  con- 
stitutional right  to  deprive  an 
individual  of  his  property  for 
great     national     purposes. — 
M'Goroen  vs.  Stark,  39£ 

2.  An' act  of  the  Legislature, 
vesting  the  exclusive  right  of 
a  ferry  in  M.  though  he  own 
the  land  but  on  one  side  of  the 
river,  is  not  unconstitutional,  as 
divesting  the  owner  ofthe  land 
on  the  other  side,  nor  as  impair- 
ing the  obligation  of  contracts. 
Ibid.  394 
S.  P.  Stark  vs.  My  Go-wen,   400  n. 

CONTRACT. 
See  Corporation  1.    Damages.    Evi- 
dence 4.  Pleading  5.   Warranty. 

1.  In  no  case  ought  a  contract  to 
be  enforced,  when  the  con- 
tracting parties  have  entered 
into  it,  under  a  misapprehen- 
sion and  ignorance  of  such  de- 
fects as  would '  have  prevented 
the  contract,  had  the  defects 
been  known  at  the  time. — Bar- 
nard vs.  Totes,  14m 

2.  The  legality  or  illegality,  as 
well  as  the  construction,  of  a 
contract,  must  depend  on  the 
lex  loci  where  executed,  unless 
it  appear  from  the  contract  it- 
self, that  it  was  the  understand- 
ing ofthe  parties,  that  it  was  to 
be  executed  elewhere. — Touro 
vs.  Cassin,  175 

3.  Employing  an  overseer  for  a 
year  is  an  entire  contract  for 
that  period,  and  in  an  action  to 
recover  wages,  as  an  overseer, 
the  plaintiff  is  entitled  to  re- 
cover the  whole  sum,  where 
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the  defendant  has  determined 
the  contract.— .^dhtn*  vs.  Cox,  284 

4.  A  war  puts  an  end  to  all  exec- 
utory contracts  between  the  ci- 
tizens of  the  belligerent  nations. 
Isaacs  v*.  M*Grathfjf  Jones,    570 

5.  Though  a  corporation  cannot 
contract  directly,  except  under 
seal,  >et  it  may  by  vote  or  oth- 
er act,  sufficiently  expressive 
of  the  corporate  will  and  in- 
intention,  appoint  an  agent, 
whose  acts  and  contracts,  with- 
in the  scope  of  his  authority, 
will  be  binding  on  the  corpora- 
tion.—  Coicocketal.vs.  Garvey,233 

CONVICTION. 

1.  Where  a  conviction  is  bad 
under  an  A.  A.  under  whicji 
the  offender  was  indicted,  it 
shall  not  stand  good,  although 
it  could  be  supported  under  an 
English  Statute  of  force  in  this 
state. — State  vs.  Sanford  & 
Bobbins,  515 

COPARTNERS. 

See  Partnership. 

CORPORATION. 

1.  Though  a  corporation  cannot 
contract  directly,  except  under 
seal,  yet  it  may  by  vote  or  oth- 
er act,  sufficiently  expressive 
of  the  corporate  will  and  in- 
tention, appoint  an  agent,  whose 
acts  and  contracts,  within  the 
scope  6f  his  authority,  will  be 
binding  on  the  corporation. — 
Colcock  et  al.  vs.  Oarvey,  233 

2.  An  incorporated  church  may 
delegate    to  their  vestry   and 

v  wardens,  the  power  of  transfer- 
ring a  note  by  indorsement,       lb. 

CORN. 
■Jee  Bills  of  Exchange  and  Promis- 
sory Note*,  9. 

cosffc. 

See  Practice  1.    Sheriff  Bond, 
Trespass. 

COUNT. 1 

S?e  Indictment.  Slander  2. 


|  COVENANT. 

1.  A.  &  B.  enter  into  a  covenant^ 
by  which  A.  is  to  advance  a  cer- 
tain sum  of  money  to  B.  to  be 
laid  outlay  him  in  the  purchase 
of  lands,  which  are  to  be  equal* 
ly  divided,  and  all  losses  and 
gains  to  be  equally  shared  by 
A.  &  B.  Although  A.  &  B.  are 
copartners  in  the  subject  mat- 
ter (i.  e.the  land,  when  bought) 
yet,  if  A.  fail  to  advance  the 
money  according  to  the  con- 
tract, it  is  such  a  breach  of  aa 
independent  covenant  as  will 
give  B.  the  right  to  bring  an 
action  of  covenant  against  A. 
Ward  vs.  Tyler,-  23 

2.  When  the  covenant  runs  with 
the  land,  the 'assignee  of -the 
/fee,  at  common  lav,  may  have 
the  benefit  of  the  covenant 
against  incumbrances.  And  the  ' 
assignee  under  a  Sheriff's  sale, 

is  the  assignee  of  the  original 
party,  as  much  so  as  if  the  latter 
had  assigned  to  him  directly. 
Brisbane  vs.  M*  Crady,  10$ 

3.  Covenant  lies  against  toe  ex- 
ecutors in  ever>'  case,  though 
they  be  not  named  ;  unless  it  be 
a  covenant  to  be  performed  by 
the  testator  in  person,  lb. 

4.  In  a  covenant  to  give  good 
and  sufficient  security  to  a  bond, 
which  plaintiff  was  to  approve 
of,  his  objection  to  the  security 
will  not  be  a  breach  of  the  co- 
venant, unless  there  be  evi- 
dence of  a  fixed  and  arbitrary 
determination  to  put  an  end  to 
the  contract ;  and  the  burthen 
of  proof  lies  on  the  defendant 
to  show,  that  the  security  was 
adequate.— Wilton  vs.  Thomas,  120 

CREDITORS: 
See  Deed  3. 

CUSTOM. 

See  Broker.    Usage* 

DAMAGES. 

See  Pleading  6.     Contract  3.    Slan- 
der 11. 

1.  In  trespass  vi  et  arrms,  the 
plaintiff  is  entitled  to  damages, 
not  only  for  the  injury  done  in 
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taking  away  his  goods,  but  the 
value  of  the  property  ;  and  a 
recover}-  in  this  action,  is  a  bar 
to  an  action  of  trover. — Packer 
vs.  Johnson*  4 

2.  In  an  action  for  monry  had  and 
received,  to  recover  money  for 
a  consideration  which,  failed, 
the  sum  paid  must  form  the 
measure  of  damages,  and  the 
Jury  cannot  give  vindictive 
damages. — "Deens  &  Smith  vs. 


MeeL 


213 


3.  In  trover  the  measure  of  dama- 
ge* is  the  value  of  the  proper- 
ty, and  interest  thereon.  If 
brought  for  conversion  of  ne- 
groes, their  vahtc  and  the  value 
of  their  labor. — Hat  ion  V8. 
Banks,  222 

4.  In  *  trover,  damages  .  for  the 
detention,  may  be  given,  ac- 
cording to  the  nature  of  the 
thing  converted   or  detained; 

.as  for  instance,  for  the  use  of 
money,  the  interest  mav  be 
made  the  measure  of  damages, 
or  the  value  of  their  labour,  in 
the  case  of  negroes,  Ih.  n. 

5.  In  trover,  the  measure  of 
damages,  is  the  valve  of  the 
property,  and  such  damages  as 
must  necessarily  Jir.xo  from  the 
conversion;  and  the  Jurv  cannot 
give  vindictive  damages. -Jlfur- 
<lock  vs.  M* Do-well,  -        240 

C.  If  the  question  of  damages  is 
not  put  in  issue  by  the  plead- 
ings, damages  cannot  be  made 
the  subject  of  the  verdict ;  and 
in  such  case,  if  damages  be  giv- 
en, a  new  trial  will  be  granted, 
unless  the  plaintiff  agree  to  re- 
lease them.- Gibson  vs.  Brown,  328 

7.  In  an  action  of  trover,  the  Ju- 
ry may  give  the  plaintiff  the 
highest  value  of  the  property 
converted,  up  to  the  time  of  the 
verdict— Aid  vs.  -W.'rW/,         338 

8.  In  an  action  on  a  bail  bond, 
again s*  bail,  the  plaintiff  is  not 
entitled  of  course  to  recover  his 
entire  demand,  but  can  only  re- 
cover to  the  extent  ot  h'.s  actual 
damage ;  andtho  Jury  may,  un- 
der particular  circumstances, 
give  mere  nominal  damage's, 
JUirfrm  rr.  Bruce*  65  j 


DAY. 

Sec  Time  1,  2,  3.   Judgment  2,  3, 4. 

DEBT. 
See  Bail  2.  Interest  6.  Pleading  11. 

DECEIT. 
See  Warranty  3.   Infant  2. 

DECLARATION. 

See  Pleading.  Practice. 

DECREE. 
See  Mmiralty. 

1.  The  decrees  of  a  Court  of 
Ordinary,  on  a  matter  within 
its  jurisdiction,  are   conclusive 

until    reversed. Gibson   v*. 

Broicn,  328 

2.  An  existing  judgment  or  de- 
cree of  a  competent  Court,  up- 
on a  matter  within  its  jurisdic- 
tion, is  conclusive  of  the  rights 
of  the  parties,  on  the  same  point, 
in  any  other  Court  of  concur- 
rent jurisdiction;  nor  do  the  de- 
crees of  the  Court  of  Equity 
form  any  exception  to  the  gene- 
ral rule. — Starke  vs.  Wood- 
■ward,  329  «. 

DEED. 

See  Title.   Estoppel. 

1.  The  deed  of  a  feme  covert,  is 
absolutely  void.— Rote  vs.  Dan- 
iel, .  3S 

2.  Is  the  deed  of  an  infant  vojd, 

or  only  voidable  ? — Quere  lb, 

3.  A  deed  fraudulent  as  to  cred- 
itors, may  be  good  between  the 
parties.— JKA/w.  Mitcheh\       339 

4.  If  a  voluntary  deed  be  good 
at  the  time  of  execution,  the 
vendor's  having  contracted 
debts  afterwards,  will  not  ren- 
der it  void,  unless  it  be  proved 
that  the  property  was  convey- 
ed away  with  that  view,  lb, 

5.  A  voluntary  deed  is  not  ne- 
cessarily void,  because  it  con- 
tains all  that  a  man  is  worth ; 
neither  is  it  fraudulent  because 
the  vendor  continues  in  posses- 
sion ;  it  is  only  deemed  so  a~ 
gainst  creditors  and  subsequent 
purchasers,  without  notice.— 
Kid  vs.  Mitchell  339 

6.  A  reference  in  a  deed  to  a  * 
will  not  executed  according  to 
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the  Statute  of  Frauds,  will  have 
the  effect  of  incorporating  it 
with,  and  making  it  a  part  of 
the  deed.— Izard  vs.  Montgom- 
ery, 386 

DELIVERY. 
See  Gift.  , 

DEMAND. 

See  Interest  5.    Bills  of  Exchange. 

DEMURRER. 

See  Practice  3. 

DISCHARGE. 

See  Recognizance. 

DISCOUNT. 

See  Interest  1.   Summary  Process  1. 

Partner  1. 

1.  Wherever  the  vendee  is  de- 
ceived in  the  purchase  of  land 
by  misrepresentation,  he  may 
plead  it  or  give  it  in  evidence  in 
discount,  against  a  bond  given 
for  the  purchase  money.—- 
Wylie  vs  JJdnms.  80 

2.  Where  the  defence  only  goes 
to  show  a  defect  in  the  article 
conveyed,  or  a  defective  title  to 
par*  of  the  article,  or  to  troeor  ' 
morr,  where  the  title  embraces 
several,  it  must  be  made  by  dis- 
count.— Farrovf  vs.  Mays,  314 

DISTRESS. 
1.  The  right  to  distrain,  for 
rent,  is  not  destroyed  by  the 
acceptance  of  an  order  drawn 
on  a  person  not  in  funds ;  and 
notice  of  non-payment  is  not 
necessary. — Printems  vs.  Hel- 
fned,  188 

DONATIO  CAUSA   MORTIS. 
See  Gift  3, 

DOWER. 

See  Limitations  of  Actions  1.  Prcc- 
tice  5. 

1.  On  an  application  for  dower, 
where  the  only  issue  for  the  Ju- 
ry is,  whether  the  demandant 
was  married,  and  whether  her 
husband  was  seized  during  cov- 
erture, if  the  Jury  give  a  sum 
of  money,  the  verdict  wi|j  be 


set  aside,  &  a  new  trial  granted. 
Picket  vs.  Peay,  16 

2.  A  renunciation  of  Dower 
(according  to  the  Act  of  1731) 
must  be  recorded. — Goughvs. 
Walker,  469 

3.  Query.    At  what  time  must ' 
it  be  recorded  ?  Ih. 

EJECTMENT. 

See  Trespass  to  try  Titles. 

EMBARGO. 

See  Insurance  7,  8. 

ENTRY. 

See  Trespass  to  try  Titles  4. 

EQUITY. 

See  Decree  2.    Legislature. 

1.  The  Court  of  Equity  cannot 
set  aside  an  act  of  the  Legisla- 
ture, vesting  thejkjght  of  a  fer- 
ry in  A.  at  the  suit  of  an  indivi- 
dual, though  A.  obtained  it  by 
fraudulent  suggestions,  made 
to  the  Legislature. — Stark  vjs. 
M'GoTuen,  400  n. 

2.  S  filed  his  bill  in  the  Court 
of  Equity,  praying,  "tha'the 
clause  in  the  road  act  (so  far  as 
the  same  may  confer  any  bene- 
fit on  M.)  might  be  vacated  and 
cancelled:  And  that  the  said  M. 
might  be  restrained,  by  injunc- 
tion, by  reason  of  his  manifold 
acts  of  fraud  in  procuring  the 
same  and  preventing  the  same 
from  being  repealed  by  the 
General  Assembly,  from  doing 
or  exercising  any  act,  at  and 
upon  S's  landings  and  roads," 
and  "  That  he  might,  likewise, 
be  restrained  from  commencing 
any  action  against  S.  for  setting  . 
up'  his  private  ferry  and  taking 
toll,  or  for  setting  over  persons 
without  charge,  and  that  he  be 
enjoined  and  restrained  perpet- 
ually from  enforcing  his  said 
judgment  at  law,  &c.  and  also, 
to  account  for  ferriage  receiv- 
ed, &c."  Stating,  also,  that  he 
was  the  owner  of  the  land  on 
both  sides  of  the  river.  Gene- 
ral Demurrer.  Which  was  sup- 
ported by  the  Court.— Ibid.  397  v 
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ESTATE. 
£etf  limitation.    Mortgage.    Will  1. 

ESTOPPELL. 
1.  Where  a  person  has  conveyed 
property  to  another,  he  is  estop- 
ped by  his  own  deed  to  deny 
bis  right  to  convey  ;  and  much 
less  can  a  third  persqn,  not  be- 
ing a  creditor,  take  advantage 
of  it.— Kidd  vs.  Mitchell,  339 

ESTRAV. 

1.  Where  an  action  of  debt  by 
Sum.  Pro.  was  brought,  to  re- 
cover the  penalty  imposed  by 
the  act  of  1 803,  for  converting 
an  est  ray  ;  the  process  was  . 
quashed,  because  the  act  di- 
rects, that  the  penalty  shall  be 

•  jrecbvered    by  information.— 
Ward  vs.  Tyler,  23 

EVIDENCE. 
See  Admiralty.  Covenant  4.  Dis- 
count.  Indictment  2.  Perjury  1. 
Practice  6.  Pleading  2,  4.  Slan-. 
der  4.  Trespass  to  Try  Title  2. 
Will  2.     Witness. 

1.  Where  the  words,  ««  British 
weight,"  in  a  charter  party  may 
have  two  meanings,  it  is  such  a 
latent  ambiguity  as  to  warrant 
the  introduction  of  parol  testi- 
mony, to  show  whether,  in  com- 
mercial usage,  it  is  understood 
to  mean  gross  or  net  weight. — 
Godard  vs.  Buloiv,  52 

2.  Plaintiff  declared  in  replevin, 
in  common  form  agaiiist  A.  & 
B.  Defendants  avowed  the  ta- 
king for  a  certain  sum  due  to 
A.  for  rent  in  arrear,  setting 
forth  the  lease  and  the  sum  due. 
Plaintiff  replied  that  B.  was  not 
the  bailiff  of  A.  Held,  that  the 
defendant  A.  was  not  bound  to 
prove  the  amount  of  rent  due, 
as  the  replication  admitted  the 
lease  in  mode  and  form,  as  set 
forth  in  the  avowry,  as  well  as 
the  enjoyment  of  the  tenant.— 
Solomon  vs.  Harvey  &  Beggs,      82 

3.  The  books  of  a  bricklayer  or 
other  mechanic,  as  well  as  the 
merchant,  are  .admissible  to 
prove  the  performance  of  a  par- 
ticular   iob    of    work  in   the        | 


course  of  his  trade,  and  of  arti* 
cles  furnished.  But  the  articles 
must  be  specified,  and  a  general 
charge  for  work  and  labor  is 
not  good. — Petrie  vs.  Lunch,     131 

4.  A  tradesman's  or  merchant's 
books  are  not  admissible  to 
prove  or  contradict  a  special 
contract. — Pritchardvs.  M' Ow- 
en, 131  h. 

5.  A  Printer's  books  are  admis- 
sible to  prove  his  account,  for 
advertisements  and  the  delive- 
ry of  his  newspaper,  when  he 
has  no  better  evidence  in  his 
power. — Thomas  tw.  Dyott,       lflT 

6  The  exposure  of  goods  at  the 
door  of  a  shop,  furnishes  evi- 
dence, from  which  the  Jury  may 
presume,  that  they  were  intend- 
ed for  sale. — City  Council  w. 
Truchelut,  230 

7.  A  return  of  nulla  bona,  on  a 
Ji.  fa.  is  not  evidence  of  insol- 
vency, nor  of  incapacity  to  pay. 
Eddings  vs.  Glascock,  296 

8.  In  an  action  of  assumpsit, 
where  there  has  been  total  fai- 
lure of  consideration,  it  may  be 
given  in  evidence,  under  the^e- 
neral  issue. — Farnno  vs.  Mays*  314 

9.  Parol  evidence  of  what  a  wit- 
ness swore,  pn  a  former  trial 
of  the  same  case,  (who  is  pre- 
sent, but  has  forgotten  what  he 
swore)  is  not  admissible ;  nor 
can  the  statement,  in  •  the 
Judge's  opinions  granting  th« 
new  trial,  be  read,  to  prove 
what  the  witness  swore  to,  or 
the  state  of  »he  facts  on  which 
the  first  verdict  was  set  aside. 
Wells  vs.  Drayton,  '409 

10.  The  testimony  of  a  witness 
who  has  been  examined  on  a 
former  trial,  between  the  same  ' 
parties,  and  where  the  point  in 
issue  is  the  same,  may  be  given 
in  evidence  on  a  second  trial, 
from  the  mouths  of  other  per- 
sons who  heard  him  give' evi- 
dence, only, — 1st.  Where  the 
witness  is  dead. — 2nd.  Insane. 
3rd  Beyond  seas. — 4th  Where 
the  Court  is  satisfied,  that  the 

.  witness  has  been  kept  away 
by  the  contrivance  of  the  op- 
posite party,  J}. 
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11.  Expediency,  and  not  neces- 
sity, is  the  foundation  of  the 
rule.  lb. 

12.  The  delivery  over  of  a  note, 
held  by  defendant,  to  the 
plaintiff,  furnishes  a  conclu- 
sive presumption  of  the  pay- 
ment of  it,  unless  the  manner 
of  its  coming-  into  his  posses-  - 
sion  be  otherwise  accounted 
for. — Roberts  vs.  Stagg,  430 

13.  Where  words  in  a  will  are 
susceptible  of  reference  to 
two  objects,  viz.  a  freehold  in 
the  lands;  or  rents  which  had 
previously  accrued,  parol  evi- 
dence may  be  admitted  to 
show  to  which  they  apply. — 
Els  worth  vs.  Bucktnyert        '   431 

14.  A  Tailor's  shop  book  of  en- 
tries is  not  competent  evi- 
dence to  prove  a  verbal  order 
of  the  defendant,  to  let  his 
ward  have  clothes. — Darby 
vs.  I)eas%  437 

15.  It  is  sufficient  proof  of  a  de- 
fendants signature,  if  a  witness 
swear,  that  he  has  seen  de- 
fendant write,  and  that  he  be- 
lieves it  to  be  his  hand  wri- 
ting.—  Commissioners  vs.  Han- 
ion,  .  555 

16.  In  all  cases  where  papers  are 
called  for  by  one  party,  which 
are  in  the  possession  of  anoth- 
er, they  ought  not  to  be  gar- 
bled, but  the  whole  produced; 
and  wherever  a  document  or 
paper  is  referred  to,  by  any 
other,  which  is  admissible  evi- 
dence, such  document  or  pa- 
per so  referred  to,  ought  to 

to  be  produced. Isaacs  vs. 

M'  Grath  &  Jon*s%  573 

17.  The  original  indorsement  on 
a  writ  and  not  The  entry  in  the 
Sheriff's  book,  is  the  best  evi- 
dence to  prove  when  an  ac- 
tion was  commenced. — Read 
vs.  Colcock,  592 

18.  A  sworn  return  or  answer 
of  defendant  to  a  notice  to 
produce  on  trial  a  deed  in  his 
possession,  is  inadmissible,       lb. 

19.  The  decrees  of  a  Court  of 
Ordinary,  on  a  matter  within 
its  jurisdiction,  are  conclusive 


until   reversed.— —Gibson  vs. 
Brovm,  32ft 

20,  An  existing  judgment  or  de- 
cree of  a  competed  Court, 
upon  a  matter  within  its  juris- 
diction, is  conclusive  of  the 
rights  of  the  parties,  on  the 
same  point,  in  any  other  Court 
of  concurrent  jurisdiction;  nor 
do  the  decrees  of  the  Court  , 
of  Equity  form  any  exception 
to  the  general  rule. — Starke 
vs.  Woodward*  329  n. 

EXECUTION.  , 

See  Judgment  1.    Sheriff  4,  5.    Tr*r- 
puss  to  try  Title  2.    Title  2, 3. 

1.  Before  the  Act  of  1815,  a 
plaintiff  could  not  issue  an  exe- 
cution after  a  year  and  day 
from  the  signing  gf  the  judg- 
ment ;  but  by  that  act,  he  is 
allowed  three  years ;  and  after 
he  has  once  issued  his  -execu- 
tion, he  must  proceed  with  the 
same  diligence  as  before  the 
passing  of  the  act. — Dawson  vs. 
Broughtan,  404 

EXECUTOR  AND  ADMINISTRA- 

TOR. 

See  Citation.  Covenant  2, 3.   Plead' 

ing  11.  Title.   Warranty 2. 

1.  The  executor  of  an  executor 
represents  the  first  testator.-— 

O* Driscoll  vs.  Fishburue,  77 

2.  Where  an  action  is  brought 
against  the.  executor  of  an  exe- 
cutor, for  a  debt  due  by  the  tes- 
tator, he  may  be  declared  a- 
gainst,  as  the  executor  of  the 
testator,  without   noticing  the 

first  executor ;  but  it  is  the  most 
correct  way  to  notice  the  prior 
executorship,  lb. 

3.  It  is  exclusively  the  duty  of 
the  executor  to  prove  the  will 
and  defend  any  contest  about  it, 

lit  semble. — Gibsoji  vs.  Broram,  327 

4.  Neither  principal  nor  sureties 
in  a  bond  to  the  Ordinary  for 
the  faithful  administration  of 
intestate's  effects,  can  be  sued 
on  their  bond,  until  they  have 
been  cited  before  the  Ordinary 
to  account  for  their  actings  and 
doings,  and  a  decree  has  been 
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jiiade    by    hiiu.— —  Si:;tkins  vs. 
Montgomery  &  Crenvell,  589 

5.  A  1  executor  or  administrator 
cannot  be  compelled  to  account 
in  this  Court,  lb. 

FACTOR. 

See  J  gent  1.  Usc.ge  1. 
1.  Where  a  factor  -has  been  in-  , 
struct  ed  to  sell  produce  for 
cash,  and  he  permits  a  pur- 
chaser to  take  it  atvay  without 
paying,  up  the  money  at  the 
time  of  sale,  who  absconds  soon 
after,  tt  i  factor  will  be  liable 
for  the  amount,  although  a 
usage  is  proved  among  the  fac- 
tors of  allowing  to  purchasers 
a  week  or  fortnight  to  pay, 
where  the  sale  has  been  for 
cash. — Barksdala  vs.  Brototi  6f 
Tunis,  520 

FEME  COVERT. 
See  Deedl. 

FERRY. 

See  Equity. 

1.  The  owner  of  a  chartered 
ferry  is  liable  for  all  damages 
sustained  at  his  ferry. — Ruth- 
erford %'s.  *IV  Go-wen*  18 

2.  The  owner  of  a  Ferry  is  lia- 
ble as  a  common  earner. —  Cook 
vs.  G  our  tint,  l9n. 

3.  No  set  form  of  words  is  ne- 
cessary in  the  grant  of  a  ferry  : 
any  words  which  clearly  and 
implicitly  show  the  intention  of 
the  legislature  are  sufficient : 
therefore  a  clause  in  an  act  of 
assembly,  declaring  that  a  cer- 
tain ferry  shall  be  "  re-establish- 
ed in  the  name  of  A.  his  heirs 
and  assigns,"  &c.  is  sufficient 
to  vest  the  ferry  in  A. — M ' 
Goruen  vs.  Stark,  393 

4.  The  right  to  establish  ferries 
is  an  incident  of  sovereignty, 
and  no  individual  has  the  right 
to  establish  one  without  the 
permission  of  government,  lb. 

5.  The  owner  of  a  ferry,  estab- 
Jished  by  the  legislature,  is  pro- 
tected in  hia  right,  by  the 
Common  Law;  and  therefore 
if  another  set  up  a  fern*  with- 
out public  authority  near  to  his 


ferry,  he  may  maintain  an  ac- 
tion on  the  case  tor  a  nuisance 
against  him,  lb. 

6.  There  is  no  difference  be- 
tween soicicnt ferries,  and  those 
by  express  grant ;  for  when  a 
fern  is  pros  ribed  for,  it  is  up- 
on the  ground  that  there  was 
original !y  a  gram,  which  is  pre- 
sumed after  long  use,  Ih. 

7.  A  Ferry  is  an  incident  of 
public  right,  which  must  ne- 
cessarily belong  to  the  sover- 
eign power  under  any  form 
of  government — Stark  vs.  M* 
Gputcn,  400  n. 

FINE. 
Governor.     See  Slave  1. 

FOREIGN  SENTENCE. 

See  Admiralty. 

FRAUDS. 

See  Statute.  Deed  3, 4,  5.  Trover  4. 

FREIGHT. 
1.    The     owner  of  goods    on 
freight,  may    authorize    their 
delivery   at    an     intermediate 
port ;  and  if  supervenient  caus- 
es render  the    landing  of  the 
{    goods  necessary,    and  be  ac- 
I    cepts  them   at  such    places  of 
landing,  the  carrier  is  entitled 
thereby,  to  freight />ro  rata. — 
Keniring  vs.  Jjtrent   &  Stein- 
metZy  13  ~ 

GARNISHEE. 

See  Attachment. 

GENERAL  ISSUE. 

See  Pleading. 

1.  In  an  action  of  assumpsit* 
where  there  has  been  a  total 
failure  of  consideration,  it  iuay 
be  given  in  evidence,  under  the 

general    issue. Farrow    vs. 

Mays,  3 14 

2.  Where  the  defence  only  goes 
to  show  a  defect  in  the  article 

"conveyed,  or  a  defeclix*e  title  to 
part  of  the  article,  ortou<;eor 
more,  where  the  title  embraces 
several,  it  must  be  made  by  dlu- 
covnt,  lb. 
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GIFT. 

1.  A  parol  gift  of  personal  es- 
tate is  not  good  without  de- 
livery.— Baker  vs.  Avant,  220 

2.  Declarations  made  bv  a  father, 
when  he  sent  negroes  to  a  child, 
are  admissible  to  ascertain 
whether  a  gift  or  loan  was  in- 
tended, though  made  in  the 
absence  of  the  child. — Hattoii  vs. 
Banks,  222 

3.  There  is  no  difference  in  the 
delivery  required,  in  cases  of 
Donatio  Causa  mortis,  and 
other  cases  of  parol  gifts ;  in 
all  such  cases,  the  only,  ques- 
tion is,  whether  the  donor  has 
parted  with  his  dominion  over 
the  propertv,  or  noU — Mur- 
doch vs.  M'DvweU,  239 

4.  If  the  possession  of  property 
pass  from  the  donor  to  the  do- 
nee, in  his  presence  and  with 
his  consent,  whether  it  be  de- 
livered by  his  hand  or  only  by 
his  direction,  is  immaterial,         lb. 

5.  Property  in,  a  chattel  cannot 
be  transferred  by  parol  gift  with- 
out delivery ;  but  by  delivery  is 
not  meant  an  actual  manual  de- 
livery, in  all  cases;  but  any  cir- 
cumstance amounting  to  a  clear 
demonstration  of  the  intention 
of  the  one  to  transfer  and  of  the 
other  to  accept,    and    which 

Suts  it  into  his  power  or  gives 
im  authority  to  take  posses- 
sion, is  all  that  is  necessary,  and 
is  a  fact  to  be  left  to  the  Jury. 
Reidvs.  Colcock,  592 

GOVERNOR. 
1.  The  governor  has  the  con- 
stitutional right  to  remit  the 
moiety  of  the  penalty  for  re- 
failing  spirituous  liquors,  (un- 
der the  act  of  1801)  that  is 
given  by  the  act  to  the  com- 
missioners of  the  roads.  AUter 
of  the  part  given  to  the  in- 
former.— State  vs.  Williams,       28 

GRAND  JURY. 

1 .  The  finding  of  a  Grand  Jury 
in  writing,  which  has  been 
publicly  announced  by  the 
clerk,  in  their  presence,  is 
good,  although  not  signed  by 


the  foreman. —State  vs.  Creigh- 
ton  &f  Bell,  259 

2.  Where  the  Grand  Jury,  on  a 
Count  for  a  Riot  and  Assault  in 
an  indictment,  find  "  A.  guilty 
of  a  Riot,"  it  is  a  partial  finding, 
of  the  entire  count,  and  there- 
fore void,  lb. 

GRANT. 

See  Caveat.  Ferry  6.  Way, 

GUARDIAN  AND  WARD. 

See  Infant  3.         V 

1.  Where  a  father  has  made  a 
bill  of  sale  to  his  son,  a  minor, 
to  whom  he  was  guardian,  and 
the  father  continues  in  posses- 
sion of  the  property,  this  pos- 
session is  consistent  with  the  na- 
ture of  the  instrument,  and  may 
be  considered  as  the  legal  pos- 
session of  the  son. — Kid  vs. 
Mitchell,  339 

2.  A  natural  guardian  cannot 
lease  the  lands  of  his  Ward. — 
Darby  vs.  Anderson,  373 

HABERE  FACIAS  POSSESSIO- 
NEM. 

See  Trespass  to  Try  Title  2. 

HORSE  RACE. 

.  See  Wager  2,  3. 

INCUMBRANCES. 

See  Covenant  2. 

INDEMNITY. 

1.  Where  a  recovery  over  is  giv- 
en by  law,  or  secured  by  ex- 
press contract,  and  the  plaintiff 
relies  upon  the  recovery  against 
him  as  the  sole  and  conclusive 
testimony  of  his  right  to  recov- 
er over,  notice  of  the,  Jir it  action 
is  indispensably-  necessary.— 
Ward  vs.  Bond,  203 

2.  A.  gave  B.  (a  constable)  an 
indemnity  bond  to  levy  ana  sell 
the  mare  of  C.  which  B.  did.—* 
C.  recovered  the  value  of  the 
mare  of  B.  B.  sued  A.  on  his 
bond,  without  having  given  A. 
notice  ot'C's  action  against  him, 
Held,  he  could  not  recover,  not 
having  given  surh  notice.  lb* 
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INDENTURE. 
See  apprentice. 

INDICTMENT. 

See  Conviction.   Larceny.  Religious 
Assembly. 

1.  Receivers  of  stolen  goods  oth- 
erwise taken  than  by  burglary 
or  house  breaking,  are  not  in- 
dictable Under  the  act  of  1769. 
State  vs.  Sanford  13  Robbing    514 

2.  On  an  indictment  for  perjury, 
two  toi/nesses  are  not  necessary 
to  disprove  the  fact  sworn  to  by 
the  defendant;  but  where  there 
is  hut  -one  witness,  in  addition 
to  his  testimony,  some  other 
independent  evidence  ought 
to  be  adduced. — State  vs.  flay- 
toard,  549 

INDORSEE. 
See  Bills  of  Exchange. 

INFANT. 

See  Deed  2.    Guardian  1.    Trust  & 

Trustee.    Warranty  3. 

1.  A  sale  by  an  infant,  accompa- 
nied by  a  delivery,  is  good  a- 
gainst  third  persons. — Packer 
vs.  Johnson,  4 

2.  An  action  of  deceit  will  lie  a- 
gainst  an  infant  on  a  warranty 
Sir  the  sale  of  a  horse :  -  And 
even  where  the  form  of  an  ac- 
tion is  ex  contractu)  and  the  sub- 
stance ex  delicto,  the  defence  of 
infancy  will  not  avail. — Vance 
vs.  Word,  199 

3.  Where  an  infant  sues  by  guar- 
dian, the  declaration  should 
state  that  he  was  admitted  by 
the  Court;  but  after  verdict, 
judgment  will  not  be  arrested 
on  that  ground.— Ktdvs.  Mitch- 
eUy  338 

INFORMATION. 

See  Estray. 
1.  The  State  Constitution  baa 
not  abolished  the  proceeding  by 
information,  except  in  matters 
purely  criminal,  and  may  be 
resorted  to  as  a  mode  of  redress 
for  private  injuries,  or  for  the 
recovery  of  private  rights.— 
Ward  vs.  Tyler,  93 


INSOLVENCY,  \~ 

See  Evidence  7.  *   \ 

INSOLVENT  DEBTORS. 
See  Limitations  of  Actions  2. 

1.  The  Act  of  Assembly  dischar- 
ging the  insolvent  debtor  from 
all  future  actions,  &c.  at  the  suit 
of  all  suing  creditors,  or  such  as 
have  received  a  dividend  of  his 
estate,  assigned  under  his  peti- 
tion, is  not  contrary  to  the  con- 
stitution of  the  United  States, 
ut  videtur. — Alexander  vs.  Gib- 
son, 480 

2.  Query  ?   Whether  the  right 
to  pass  bankrupt  laws  is  exclu- 
sive in  Congress?    They  have     . 
the  right  to   pass  an  uniform 
system  of  bankruptcy,  lb. 

3.  Before  taking  the  benefit  of  . 
the  insolvent  debtor's  act,  three 
months  notice,  at  least,  ia  re- 
quired by  the  act.    The  prison 
bounds   act  requires  but  ten  . 
days,  lb. 

4.  Query  ?  Whether  the  clause 
in  our  act,  forbidding  all  credit- 
or's suing  the  insolvent  debtor 
before  the  expiration  of  twelve 
months  after  his  discharge,  be 
constitutional  or  not  ?  lb. 

INSURANCE. 

See  Admiralty.  Rills  of  Exchange  7. 

1.  A  Spanish  vessel  was  captur- 
ed by  an  English  ship,  ana  af- 
terwards released.  The  two 
nations  were  at  peace.  The 
Court  held,  that  the  fear  of  re- 
capture, on  account  of  suspi- 
cions raised  as  to  her  neutrality, 
by  a  nation  at  peace,  was  not 
sufficient  ground  for  abandon- 
ment, (the  abandonment  not 
having  been  made  till  after  res- 
toration.)— Jlfessonier  vs.  Union 
Insurance  Company,  155 

2.  Fear  to  justify  an  abandon- 
ment, must  be  a  just  fear,  a- 
mounting  to  the  vis  major,  illus- 
trated by  the  fear  of  being  made 
a  slave  or  prisoner,  or  of  per- 
ishing in  case  of  extremity,  or 
when  defence  becomes  impos- 
sible, It. 

5.  If  the  voyage  be  broken  up. 
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or  not  worth  pursuing,  one  may 
abandon,  lb. 

4.  A  threat,  without  legal  autho- 
rity to  support  it,  is  no  ground 
for  abandonment;  nor  though 
the  crew  desert ;  as  another 
crew  could  have  been  obtained. 
And  that  they  could  not  be  fed, 
is  no  excuse ;  for  the  insurers 
would  have  been  liable  for  the 
additional  expense,  lb. 

5.  Though  the  American  sea- 
men are  forbidden  to  navigate 
vessels  engaged  in  the  slave 
trade,  yet,  that  could  not  have 
been  a  legal  ground  to/ear  con- 
demnation, in  a  foreign  Court; 
as  the  Admiralty  of  one  nation 
have  no  right  to  carry  into  effect 
the  laws  of  another.  The  Ac* 
of  Congress  imposes  a  penalty 
on  those  only,  who  engage  vo- 
luntarily On  board  of  vessels  en- 
gaged in  the  slave  trade,  and 
not  those  who  are  forced,  16, 

6.  The  offer  to  return  a  part  of 
the  premium  is  not  an  adjust- 
ment of  loss,  7J. 

7.  A  domestic  embargo  is  a  peril 
insured  against  under  the  words 
in  the  policy  "  arrest,  restraint 
and  detainments  of  all  Kings, 
Princes  or  people  of  what  na- 
tion, condition  or  quality  soev- 
er :"  And  a  detention  by  such 
an  embargo,  gives  the  insured 
the  right  to  abandon. — Lorent 
&  Steinmitz  vs.  So.  Car.  Insu- 
rance Company,  5Q4f 

8.  A  policy  of  insurance,  dated 
on  the  same  day  that  the  embar- 
go of  1812  was  laid,  is  good,  ut 
eemble,  lb. 

INTEREST. 

See  Action  2.     Summary  Proce98  1- 

1.  Where  a  plaintiff  sues  on  a 
demand,  bearing  interest,  and 
defendant  gives  in  evidence  a 
discount,  which  does  not  bear 
interest,  the  plaintiff  is  enti- 
tled to  calculate  interest  on  his 
whole  demand,  up  to  the  time  of 
the  verdict*— Rogers  vs.  Russell,  25 

2.  Interest  may  be  recovered 
fro  an  action  for  money  had  and 
received  J  on  money  where 
•there  is  proof,  or  where  from 


circumstances  it  can  be  inferred 
that  it  has  been  employed  ;  or 
wherever  it  has  been  obtained 
by  fraud,  extortion,  oppression, 
§cc. — Bulov  vs.  Godara\  $$ 

3.  Where  a  person  has  entered 
into  a  bond,  conditioned  for  the 
payment  of  four  per  cent,  inte- 
rest on  certain  legacies,  till  the 
legatees  came  of  .age,  and  as 
each  legatee  came  of  age,  to 
pay  him  his  proportion  of  the 
principal,  the  legatees  are  enti- 
tled to  seven  per  cent.  (L  e.  the 
legal  interest  of  tbi$  state)  from 
the  tjme  the  principal  became 
<lue. — Bail  vp.  Gajuard*  6$ 

4.  Where  an  action  is  brought 
on  a  bond  made  in  a  foreign 
country,  and  payable  there,  the 
interest  of  that  country,  and 
not  the  interest  of  the  country 
in  which  the  action  is  brought, 

is  recoverable,  lb. 

5.  In  an  action  brought  against 
the  securities  of  the  sheriff,  on 
the  security  bond,  for  not  pay- 
ing over  money  collected  by 
the  sheriff,  interest  is  only  re- 
coverable from  the  time  the  ac- 
tion was  brought,  unless  a  de- 
mand had  been ,  made  on  the 
sheriff  before,  and  then  from  the 
demand,— Treasurers  vs,  Moore,  214 

6.  If  a  plaintiff  commence  an 
action  of  debt  on  judgment,  and 
the  amount  of  principal  is  then 
paid  him,  he  may  nevertheless 
continue  it  for  the  recovery  of 
interest. Fishlntrjue  i*.  San- 
ders, 244 

ISSUE. 

See  Dnoer.    General  Issue.    J'lead- 

»»sV 

JUDGE. 
See  AmenAment. 
1.  It  is  the  right  and  often  the 
duty  of  the  Presiding  Judge, 
in  the  examination  of  questions 
of  complicated  facts,  to  give  the 
aid  of  his  discrimination,  expe- 
rience and  judgment  to  the  ju- 
ry ;  so  he  finally  and  distinctly 
submit  the  question  to  them. — 
State  vs.  Casados,  9$ 
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JUDGMENT. 

See  Admiralty,  Decree  1,  2.  Execu- 
tion 1.  Interest  6. 

1.  The  plaintiff  must  sue  on  the 
judgment  or  revive  it  by  scire 
facia*,  after  the  period  of  three 
years  given  by  the  Act,  for  is- 
suing his  execution. — JDa-wson 
vs.  Brmtghton,  404 

2.  The  general  rule,  that  the 
law  will  not  allow  fractions  of  a 
day,  applies  rather  to  legal  pro- 
ceedings, or  to  legal  diligence, 
than  to  questions  of  right,  un- 
connected with  them. — Ex 
Parte  Stagg,  406 

3.  Two  Judgments  or  Execu- 
tions of  the  same  day,  neither 
shall  have  the  preference ;  but 
of  vested  rights,  acquired  by 
operation  of  law,  or  by  con- 
tract, it  is  otherwise,  lb. 

4.  And  to  ascertain  the  prefer- 
ence a  Mortgage  may  have  to  a 
Judgment,  the  precise  time  at 
which  the  deeds  were  execut- 
ed, and  judgment  obtained, 
may  be  referred  to,  lb. 

JURISDICTION. 

See  City  Court.  Equity.  Justices  & 
Freeholders  1,  2.  Prohibition  1. 
Summary  Process  1. 


See 


JURY. 

Common    Carrier 


Marriage. 


1 .      Judge. 


Verdict  3. 


JUSTICES  &  FREEHOLDERS. 
See  Prohibition  1. 

1.  Under  the  act  of  1812,  giv- 
ing landlords  an  expeditious  & 
summary  mode  of  gaining  repos- 
session, Justices  and  Freehold- 
ers have  no  jurisdiction,  unless 
the  lease  be  in  writing. — JJf ' 
Donald  &f  Bonner  vs.  Etfe,        503 

2.  Justices  and  Freeholders  have 
the  power  of  turning  tenants 
out  of  possession  (under  the 
act  of  1817,)  for  making  altera- 
tions and  repairs  without  per- 
mission of  the  landlord  in 
writing,  although  the  tenant 
hold  under  an  unwritten  lease,  lb. 


|      JUSTICE  OF  THE  PEACE. 

See  Attachment  3, 4. 
1.  A  magistrate  who  has  taken 
the  oaths  of  qualification  before 
one  of  the  Associate  Judges,  is 
not  duly  qualified ;  and  a  per- 
son cannot  be  tried  for  perju- 
ry on  an  oath  taken  before  a 
magistrate  so  qualified,  and  if 
on  such  oath,  a  defendant  is 
convicted,  a  new  trial  will  be 
granted. — Stale  vs.  Jfayteard,    550 

LAND,    Vacant. 
See  Caveat. 

LANDLORD  AND  TENANT. 

See  Justices  and  Freeholders  1,  LJL. 
'  Replevin  1. 
1.  Where  a  lease  had  been 
made  in  1816,  a'  tenant  is  pun- 
ishable by  the  act  of  1817,  for 
altering  the  premises ;  for  this 
does  nothing  more  than  pro- 
vide a  new  remedy  and  punish- 
ment for  a  trespass  which  was 
alwavs  illegal. — McDonald  & 
Bonner  vs.  Elfe,  SQ2 

LARCENY. 

1.  Under  the  act  of  assembly,  of 
1737,  bank  notes  are  subjects  of 
Larceny. — State  vs.  TiUery9         10 

2.  On  an  indictment  for  stealing 
a  bank  note,  it  must  be  proved 

to  have  been  genuine,  lb. 

3.  Bank  Bills  are  such  securi- 
ties for  payment  of  money,  as 
shall  be  included  under  the 
words  "  bill  or  promissory  note," 
of  the  A.  A.  1736 -79  and  are 
subjects  of  larceny,  under  the 
same.  And  the  taking  need 
not  be  by  robbery. — State  v*. 
Casados,  94 

4.  It  is  sufficient  to  charge  the 
offence  in  the  -words  of  the  act,    lb. 

LAW. 

See  Agent.  Constitution.  Legislature 
1.  The  validity  of  a  law  does 
not  depend  on  the  reasonable- 
ness of  it,  or  on  the  motives  of  its 
makers,  but  on  its  constitution- 
ality.— Stark  vs.  JlTGorwen,  401  n* 

LAW  OF  THE  LAND. 

See  Bank.  Constitution. 
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LEASE. 

fee  Guardian  and  Ward  2.   Justices 
and  Freeholders  1,  2. 

1.  The  office  of  the  Register  of 
Mesne  Conveyance,  is  the  prop- 
er place  to  record  Mortgages 
of  leasehold  estates. — Ex  Par- 
te Lelandy  460 

2.  Where  a  lease  had  been  made 
in  1816,  a  tenant  is  punishable 
by  the  act  of  1817,  for  altering 
the  premises;  for  this  does 
nothing  more  than  provide  a 
new  remedy  and  punishment 
for  a  trespass  which  was  always 
illegal. — McDonald  &  Bonner 
vs.  Elfe,  504 

LEGACY. 

See  Interest  3. 

LEGISLATURE. 

Ifee    Jtank.     Constitution.     Equity. 
Ferry  3,  4,  5. 

1.  The  legislative  power  is  li- 
mited "by"  Constitutional  re- 
strictions, but  in  all  other  re- 
spects, it  is  the  sovereign 
power  of  the  state. — Stark  vs. 
My  Go-wen,  400  n. 

2.  An  act  of  the  legislature  (if 
constitutional)  is  transcendant  • 
in  its  nature,  and  must  be  obey- 
ed (if  positive)  however  un- 
reasonable, and  can  onl)  be 
controuled  by  an  impossibility,  lb. 

3.  If  acting  on  a  subject  within 
its  limits,  the  legislature  should, 
either  through  misinformation 
or  any   other  cause,  do  injus- 

%tice  to  an  individual,  there*  is 
no  court  that  can  give  relief,  lb.  401 

LEX  LOCI. 

See  Contract  2.  Interest  4. 

LIBEL. 

See  Slander.  Practice  12. 

JLIBERUM  TENEMENTUM. 

See  Pleading  7. 

LIEN. 

See  Statute  3.     Trust  and  Trustee  2. 

LIMITATION. 

1.  A.  by  his  last  will  and  testa- 
ment, bequeaths  personal  pro- 


perty to  his  daughter  B.  but  in 
Case  B.  should  me  -without  heirs 
of  her  bodyt  then  the  said  pro- 
perty to  return  to  his  son  C. 
Held,  that  the  limitation  over 
was  too  remote ;  and  conse- 
quently that  B.  took  an  absolute 
estate  in  the  property.— Guery 
vs.  Vernon,  69 

2.  A.  by  his  last  will  and  testa- 
ment, bequeathed  various  per- 
sonal property  to  his  daughter 
B.  to  be  delivered  to  heron  the 
day  of  her  coming  of  age,  or 
her  marriage ;  and  by  a  subse- 
quent clause,  limited  a  remain- 
der to  his  three  sisters,  if  B. 
should  die  before  age  or  mar- 
riage ;  by  a  codicil  made  soon 
after,  A.  bequeathed  a  nesro 
woman  to  B.  and  declared  that 
this  codicil  should  be  consider- 
ed as  part  and  parcel  of  his  last 
will  and  testament,  and  that 
all  things  therein  mentioned 
should  be  faithfully  performed, 
Held,  that  the  bequest  contain- 
ed in  the  Codicil,  was  not  sub- 
ject to  the  limitations  of  the 
will,  and  consequently,  that  B. 
took  an  absolute  estate  in  the 
negro  woman.— Ho-wser  vs. 
Flood,  322 

LIMITATION  OF  ACTIONS. 
See  PleadingZ.    Trespass  to  try  Ti- 
tle 3. 

1.  The  statute  of  Limitations 
runs  against  dower. — Mitchell 
vs.  Poyas,  86 

2.  A  defendant  who  had  taken 
the  benefit  of  the  insolvent 
Debtors  Act,  may  plead  the 
statute  pf  Limitations,  where 
the  Statute  had  run  before  the 
petition  brought—  Wilson  & 
Paid  vs.  Ramsay ,    *  109 

3.  When  the  Statute  of  Limita- 
tions "has  commenced  to  run, 
no  subsequent  disability  can 
stop  it.— Faysoux  vs.  Prather,  29C 

LIS  PENDENS. 

See  Trespass  to  try  Title  2. 

LOAN  OFFICE. 

1.  By  the  act  of  1786,  all  mort- 
gages given  to  the  loan  office, 
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are  considered  as  recorded. — 
Brailsford  vs.  House*  32 

2.  Where  a  mortgage  given  to 
the  loan  office  has  been  fore- 
closed, the  conveyance  from 
the  commissioner*  of  the  loan 
office,  is  good,  though  not  re*  • 
corded,  against  all  persons  claim- 
ing under  the  mortgagor,  lb. 

LOCATION. 

1.  The  location  established  by 
the  Jury  will  not  be  disturbed 
by  the  Court,  where  the  ques- 
tion is  doubtful,  unless  there  be 
manifest  error.— Izardvs.  Mont- 
gomery, 385 

2.  Where  the  question  of  loca- 
tion is  so  nearly  balanced,  as  to 
render  it  difficult  to  determine 
the  true  location,  a  line  run  by 
compromise  may  be  regarded 

as  evidence  of  it,  -  lb. 

MAGISTRATE. 

See  Justice  of  the  Peace. 

MALICIOUS  PROSECUTION. 

1.  In  an  action  for  a  malicious 
prosecution,  plaintiff  must  show 
the  prosecution  to  be  a*  an  end. 
— Shackelford™.  Smithy  37 

2.  Where  a  noli  prosequi  is  en- 
tered ou  the  warrant  by  the 
solicitor,  but  no  order  of  dis- 
charge is  obtained  from  the 
Court,  this  is  not  such  a  termi- 
nation of  the  prosecution  as  will 
enable  the  party  to  maintain  an 
action  for  malicious  prosecu* 
tion,  Jb. 

3.  In  an  action  for  a  malicious 
prosecution,    both    malice    and 
want  of  probable  cause .  must        * 
ap  pear  .—Graham  vs.  BtU,        283 

4.  Malice  may  be  inferred  from 
the  want  of  probable  cause ; 
but  the  presumption  of  malice, 
arising  from  the  -want  of  pro- 
bable cause,  may  be  rebutted 
i>v  other  circumstances,  lb. 

MARRIAGE. 

1.  The  existence  of  a  marriage 
is  a  question  for  the  Jury.— 

f^rh'ti".-?.  Calhoun,  287 


MARRIAGE  SETTLEMENT. 

1.  All  marriage  settlements, 
whether  made  before  or  after 
marriage,  mast  be  recorded  in 
the  Secretary  of  State's  office. 

— Lubbock  vs.  Cheney,  444 

2.  Marriage  Settlements  made 
since  1785,  must  be  recorded 
within  three  months  from  their 
execution,  lb. 

MASTER  OF  A  VESSEL. 

See  Bailment  2. 

MONEY  HAD  AND  RECEIVED. 

See  Assumpsit  1.     Damages  2.  In- 
terest 2/ 

MORTGAGE. 

See  Ijoan  Office. 
1.  The  office  of  the  Register  of 
Mesne  Conveyance  is  the  prop-  - 
er  place  to  record  Mortgages 
of  leasehold  estates. — Ex  Par- 
te  Lelandy  460 

MOTION. 

See  City  Court.    Practice. 

NEW  TRIAL. 

See  City  Court  t.  Damages  G.  Dov- 
>    er.  Practiced.    Verdict 2. 

1.  Where,  in  the  argument  of  a 
case  in  the  constitutional  court,  * 
it  was  discovered,  that  a  con- 
veyance was  made  by  A.  and 
his  daughter  B.  who,  in  the-  ar- 
gument below,  had  been  con- 
sidered as  the  w»y^of  A.  a  new 
trial  was  granted.— Hose  vs. 
Dunitl,  S3 

2.  A  new  trial  will  not  be  grant- 
ed on  the  ground  of  surprise, 
when  it  arises  out  of  the  ftfce 
of  a  paper  on  which,  alone,  the 
right  of  the  plaintiff  to  recover 
depended.—  Cockrilt  r*.  Ctrl- 
houn,  289 

3.  On  motion  to  arrest  Judgment, 
the  Court  may,  at  discretion, 
grant  a  new  trial,  when  such 
grounds  are  shown  as  will  furn- 
ish good  cause  for  one;  but 
will  not  if  they  can  promote  jus- 
slice  by  refusing. — M* Means 
vs.  Calhoun,  425 

4  Where  the  law  has  been  cor- 
rectly stated  to  the  jury,  mere 
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speculative  opinions  of  the 
Judge,  by  way  of  illustrating 
any  position,  or  in  answer  to  the 
arguments  of  counsel,  will  not 
be  a  good  ground  for  a  new 
trial.-~Jfarib»cfafe  v*.  Brown  6? 
Tunis,  521 

NOL.  PROS. 
See  Jlction  3.    Malicious  Prosecu- 
tion 2. 

NON  EST  FACTUM. 
See  Pleading  2, 9. 

NON.  PROS. 
See  Practice  1. 

NOTICE. 
See  BiU*  of  Exchange.     Distress. 
Indemnity.  Insolvent  Debtors  3. 

NUISANCE. 

See  Ferry  5. 

NULLA  BONA. 
See  Evidence  7. 

NUNC  PRO  TUNC. 

1.  Where  a  plaintiff  issued  a 
writ,  but  did  not  have  any  fur- 
ther proceedings,  and  defend- 
ant, eighteen  months  after- 
wards, moved  for  leave  to  en- 
ter up  judgment  of  nan  pro*. 
the  Court  held,  1st  that  defend- 
ant was  entitled  to  costs;  &  2d, 
that  where  a  defendant  has  fail- 
ed to  enterup  a  judgment  of  non 
pro*,  at  the  regular  time,  he  may 
do  so  afterwards,  by  obtaining 
leave  from  the  court  for  that 
purpose. — J£o*e*  vs.  Boney,       38 

*       OBLIGATION. 

See  Assignment.    Bond. 

ONUS  PROBAND!. 
See  Covenant  4. 

ORDINANCE. 

1.  The  publication  of  an  Ordi- 
nance in  a  newspaper,  in  which 
the  by-laws  of  the  City  Council 
of  Charleston  were  usually  pub- 
Hsfted,  is  sufficient  promulgation. 
—  City  Council  vs.  Truchelut$    230 

2.  Although  the   Ordinances  o*' 


the  City  Council,  ttp  to  *  parti- 
cular time  were  originally  void ; 
yet  an  act  of  assembly,  ratifying 
and  giving  effect  to  them,  will 
render  them  vaUd  ;  and  an  of- 
fender against  them  must  be 
prosecuted  under  the  On&- 
manee,  and  not  under  the  Act,    Jb. 

ORDINARY. 

See  Citation.    Decree  1.   Probate. 

OVERSEER. 

See  Contract  3. 

PARTITION. 
1.  Writs  of  partition  can  only  is- 
sue in  those  districts  where  the 
lands  tie,  and  where  there  are 
lands  in  several  districts,  several 
■writ*  must  issue. — -Brown  vs. 
JSTMulIm,  254 

PARTNERS. 

See    Covenant. 

1.  After  the  dissolution  of  co- 
partnership (by  the  death  of 
one  of  the  copartners)  the  sur- 
viving copartner  assigned  over 
the  effects,  debts,  Etc.  of  the 
firm,  to  enable  him  to  take  the 
benefit  of  the  insolvent  debt- 
or's act,  the  firm  being  insol- 
vent ;  the  assignee  commenced 
an  action  against  the  Union  In- 
surance Company, for  dividends 
on  stock  of  that  company,  be- 
longing to  the  copartnership, 
which  had  accrued  after  the 
dissolution  of  the  copartner- 
ship; the  Union  Insurance  Com- 
pany offered  as  a  discount,  the 
amount  of  a  bill  of  exchange, 
indorsed  by  the  surviving  part- 
ner, after  the  dissolution  of  the 
copartnership,  which  had  been 
discounted  by  the  Union  Insu- 
rance Company,  and  returned 
protested,  Held,  that  the  dis- 
count was  inadmissible.—  White 
v*.  Un.  In.  Company f  556 

2.  A  surviving  partner  may  as- 
sign the  effects,  debts,  Sec.  of 
the  copartnership  to  a  third 
person,  in  the  name  of  the  co- 
partnership, for  the  purpose  of 
paying  and  settling  the  debts 
of  the  firm  lb. 
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3.  The  effects  of  a  copartner- 
ship ought  to  go,  in  the  first 
place,  to  the  payment  of  the*  ' 
copartnership  debts,  and  if 
there  be  a  surplus,  then  to  the 
payment  of  the  private  debts  of 
each  copartner,  in  proportion 
to  his  share  in  the  joint  funds*   lb. 

PATROL. 

1.  Under  the  Act  of  1740,  the 
patrol  have  no  authority  to  cor- 
rect slaves,  if  in  cornpiny  with 
a  white  person. — Graham  vs. 
Bell,  280 

2.  To  authorize  the  patrol  to 
disperse  assemblies  and  con- 
gregations of  slaves,  (according 
to  tne  act  of  1800)  the  place  of 
meeting  must  be  private  or  con- 
fined or  the  meeting  itself  in  the 
night  time,  lb. 

PENALTY. 

See  Statute*    Governor  1.    Slave  1. 

PERILS  OF  THE  SEA. 

See  Common  Carrier.     Trial  2. 

PERJURY. 

1 .  On  an  indictment  for  perjury, 
two  -witnesses  are  not  necessary 
to  disprove  the  fact  sworn  to  by 
the  defendant;  but  where  there 
is  but  one  witness,  in  addition 
to  his  testimony,  some  other  in- 
dependent evidence  ought  to 
be  adduced. — —State  vs.  Hay- 
ward,  '  549 

2.  A  magistrate  who  has  taken 
the  oaths  of  qualification  before 
one  of  the  Associate  Judges  is 
not  duly  qualified ;  and  a  per- 
son cannot  be  tried  for  perjury 
on  an  oath  taken  before  a  ma- 
gistrate so  qualified,  and  if  on 
such  oath  a  defendant  is  con- 
victed, a  new  trial  will  be  grant- 
ed, Jb. 

3.  The  statute  of  23d  Geo.  2,  C. 
2,  is  not  of  force  in  this  state, 
yet,  the  precedents  in  perjury 
have  always  been  agreeable  to 

it,  and  are  sufficient,  lb. 

4.  Where  there  has  been  a  con- 
viction for  perjury,  and  the 
words  stated  in  the  indictment, 
■\o  not,  from  the  face  of  the  in- 


dictment, appear  to  be  materia! 
by  averment,  or  by  the  context 
of  the  indictment,  or  by  their 
own  import,  judgment  will  be 
arrested.  lb. 

PLEADING. 

See  Discount  2.  Evidence  2.  Execu- 
tor 2.  (General  Issue  1,  2.  Infant 
3.  Slander  9. 

1.  Under  the  plea  ofnon  est  fac- 
tum, a  defendant  cannot  show, 
that  the  bond  was  not  taken 
according  to  an  act  of  the  legis- 
lature, (Bastardy  act)  but  must 
plead  it  specially. —  Commission- 
ers of  the  Poor  vs.  Hardon,         SS6 

2.  On  the  plea  of  non  est  factum, 
no  evidence  will  be  admitted, 
but  such  as  goes  to  the  destruc- 
tion of  the  bond. — >WyUe  vs. 

J  dams,  80 

3.  A  plea  shall  be  taken  most 
strongly  against  the  defendant ; 
therefore,  a  plea,  stating  that 
the  defendant  bad  been  five 
years  in  quiet  and  peaceable  pos- 
session, is  insufficient,  in  as 
much  as  it  does  not  stater  the 
possession  to  have  been  ad- 
verse and  actual :  Leave,  how- 
ever, given  to  defendant  to 
plead  de  novo,  or  to  amend  his 
plea,  on  payment  of  costs.— 
Mitchell  vs.  Poyas,  8F 

4.  A.  devises  land  to  B.  his  wife, 
for  life,  remainder  to  C.  &  D. 
G.  conveys  his  part  (an  undivi- 
ded moiety)  to  E.  whose  heirs 
brought  an  action  for  partition 
againSt  D.  without  setting  forth 
in  the  .declaration  the  particular 
estate  to  B.  D.  pleaded,  that 
A.  (the  testator)  ha/1  not  cje- 
vised  the  land  modo  et  form*,- 
Heldj.  that  showing  by  the  will 
the  creation  of  the  particular 
estate,  and  proving  that  the 
tenant  fbr  life  was  still  alive, 
was  a  verification  of  the  plea, 
and  available  under  the  state  of 
the  pleadings.—-*- Cockrill  vs. 
CaUioun,  ,  28B  . 

5.  The  -whole  consideration  of  a» 
contract  must  be  set  forth  in 
the  declaration,  and  if  any  part 
of  an  entire  consideration  or  of 
a  consideration    consisting   of 
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itoeral  things,  be-  omitted  it  is 
i  varance  on  which  the  plain- 
tiff   must     fail. Lovrry    vs. 

Brooks,  343 

Q.  The  taw  always  presumes  da- 
mages from  the  preach  of  con- 
tract ;  but  where  the  plaintiff 
expects  to  recover  for  special 
damage,  he  must  siste  it  in  his 
declaration,  or  he  will  be  pre- 
cluded from  giving  evidence  of 
such  special  damage  — Terrell 
vs.  M'Daniel,  344 

7.  The  plea  of  Uberum  tenemen- 
tym  gives  the  plaintiff  colour 

of  title. — Millet  vs.  Singleton,    356 

8.  When  the  time  of  issuing  a 
writ  is  material  to  answer  a  plea, 
it  must  be  replied  specially. 
And  it  is  not  only  necessary,  to 
state  the  time  of  issuing  the 
firs*  writ,  but  the  returns  and 
continuances  must  be  stated. — 
Parker  vs.  Grayson,  172 

9.  Under  the  plea  of  non  est  fac- 
tum, a  defendant  cannot  show 
that  the  bond  was  not  taken  ac- 
cording to  an  act  of  the  legisla- 
ture ;  but  must  plead  it  special- 
ly.—  Cornvri**vmers  vs.  Hani on,  555 

20.  A  plaintiff  declared  as  as- 
signee of  a  bond  given  to  the 
sheriff  under  the  prison  bounds 
act,  to  which  the  defendant 
put  in  a  general  demurrer : 
demurrer  sustained. — Peck  vs. 
Glover,  *  582 

11.  Debt  on   ah  administration 
bond  against  A.  the  adminis- 
trator,   and  B.  the   security. 
Plea,  performance  of  the  con- 
dition generally.    Replication, 
that  the  plaintiff,  (the  Ordina- 
ry) by  his  decretal  order  or 
sentence,  had  directed  A.  to 
pay,    &c.  and  concluded  by 
averring,  as  p.  breach  of  the 
condition  of  the  bond,  that  A. 
did  not  perform  this  sentence 
gr  order — rejoinder  that  there 
was  no  such  sentence  Hela\  that 
a  decree  against  A. and  -wife, 
would  notsupport  the  replica- 
tion ;  the  allegata  and  probata 
not  corresponding.-  Ordinary 
vs.  Montgomery  £tf  Cresvell,  589 


♦  POSSESSION. 

See  Guardian  1.  Trust  and  Trustee 
Trespass  to  try  Title  4.     Phas- 
ing 3. 
1:  Possession  of  a  part  is  a  pos- 
session of  the  whole  tract  cov- 
ered by  a  plaintiff's  title ;  nor 
will  a  river  running  through 
the  tract,  sever  the  possession. 
Grintke  vs.  Brandon,  364-9 

2.  If  an  entire  tract  be  divided 
into  two  parts,  which  are  after- 
wards purchased  by  one  per- 
son, they  will  be  united  ?  and 
to  establish  the  original  identi- 
ty, a  colorable  or  apparent  title, 
definite  in  its  limits,  is  all  that 

is  required,  IB- 

3.  A  plaintiff's  possession  is  suf- 
ficient to  maintain  trespass  qua* 
re  clausvm  fregit,  until  a  de- 
fendant proves  a  title  in  him- 
self, I*. 

4.  Possession  of  a  part,  is  a  pos- 
session of  all  the  land  covered    ■ 
by  a  party's  title. — Darby .  vs. 
Ande?  son,  371 

,  S.  P.  Read  w.  Eifert,  374  n. 


PRACTICE. 

See  City  Court  of  Charleston.    C«i- 
sofidation. 

1.  Where  a  plaintiff  issued  a 
writ  but  did  not  have  any  fur- 
ther proceedings,  and  defend- 
ant, eighteen  months  after- 
wards, moved  for  leave  to  enter 
up  judgment  of  nonpros,  the 
Court  held,  1st.  that  the  de- 
fendant was  entitled  to  costs, 
and  2nd.  that  where  a  defend- 
ant bus  failed  to  enter  up  a 
judgment  of  non  pro*,  at  the 
regular  time,  be  may  do  so  af- 
terwards, •  by  obtaining  leave 
from  the  Court  for  tha*  purpose. 
Jtfoscs  v*.  Honey,  38 

2.  If  a  plain i iff  fail  to  file  bis  de- 
claration bcf(  rt-  the  Court  suc- 
ceeding the  Conrt  to  which  the 
-writ  is  returnable,  he  cannot 
afterwards  file  it  without  leave 
of  the  Court. — Higzin  bottom  vs. 
ffnght,      '  "  8 

i  3.  Leave  given  to  defendants  to 
withdraw  demurrer,  and  plead 
de  novc.  on  payment  of  costs. — 
Brisbane  vs.  M '  Crady,  104 
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&  Appellee  may  proceed  as  if 
to  notice  had  been  given  him, 
unless  the  appellant  serve  briefs 
and  docket  the  appeal  accord- 
ing  to  the  rules  of  Court— and 

♦  appellee  need  not  move  to  dis- 
miss the  motion.— Gist  vs. 
Tongue,  111 

5.  Defendant  in  dower  most 
show  cause  at  the  return  of  the 
rule,  why  the  writ  should  not 
issue ;  otherwise  the  return  of 
the  commissioners  will  be  Con- 
clusive between  the  parties,      lb. 

6.  After  the  testimony  on  both 
sides  has  been  closed,  and  ar- 
gument of  counsel  commenced 
no  witness  shall  be  examined 
whose  testimony  may  have  been 
discovered  since,  though  it  be 
ever  so  material.— Jenkins  vs. 
Price,  154 

7.  Would  a  new  trialht  granted 
on  such  ground,  query  ?  lb. 

8.  When  the  time  of  issuing  a 
writ  is  material  to  answer  a 

Idea,  it  must  be  replied  special- 
y.  And  it  is  not  only  necessa- 
ry, to  state  the  time  of  issuing 
the  first  writ,  but  the  returns 
and  continuances  must  be  sta- 
ted.— Parker  vs.  Grayson,        172 

9.  The  way  to  stop  proceedings 
after  an  action  is  brought,  is  by 
obtaining  a  rule  for  leave  to 
pay  the  money  into  Court. — 
Fishburne  vs.  Sanders,  243 

10.  Where  there  was  an  inter- 
locutory judgment  against  a 
defendant,  and  the  case  had 
been  several  terms  on  the  writ 
of  enquiry  docket,  although 
no  motion  had  been  made  at 

1  the  first  Court,  after  the  order 
had  been  obtained,  to  set  aside 
the  order,  yet,  under  particu- 
lar circumstances,  the  Court 
set  aside  the  order  for  judg- 
ment, and  gave  defendant 
time  to  .plead.— -Starke  vs. 
Woodward,  259 

11.  In  an  action  of  trespass  qua- 
re  clausum  fregit,  defendant 
pleaded  Uberum  tenementwn. 
Beplication  de  injuria  sua  pro- 
pria absque  tali  causa,  and  is- 
sue thereon,  Held,  that  the  de- 
fendant by  his  plea  had  ten- 


dered a  new  issue,  and  that  - 
the  defendant's  counsel   was 
therefore  entitled  to  the  reply 
in  argument    in    the   circuit 
Court. — Millet  vs.  Singleton,    SSC 

12.  That  the  declaration  profess- 
ed to  relate  or  transcribe  a  li- 
bel, secundum  tenorum,  "  in 
hec  verba  viz,9'  and  neglected 
to  follow  the  words  thereof* 
but  made  immaterial  alterations 
from  the  libel,  is  no  ground  to 
arrest  judgment :  If  it  can 
avail  any  thing,  it  must  be  on 
a  motion  for  a  new  trial.— 
Calhoun  vs.  Mf  Means,  424 

13.  In  an  action  of  debt  against 
the  securities  of  the  Sheriff 
on  his  bond  given  to  the  Com- 
missioners of  the  Treasury* 
the  Court  will,  on  motion,  stay 
the  proceedings  at  auy  stage 
before  judgment,  unless  the 
party,  for  whose  benefit  the 
action  is  brought,  will  enter 
into  a  written  consent,  that 
judgment  shall  be  entered  up 
and  execution  issue  against 
him  for  costs,  if  he  fail  to  pro- 
secute his  action,  and  if  he  re- 
Bide  without  the  state,  some 
person  living  within  the  state 
shall  enter  into  such  written 
consent  for  him.— Uommurion- 
ers  vs.  M'Kie,  S7T 

14.  In  an  action  of  assumpsit  on 
an  unhegotiable  note,  the 
plaintiff  did  not  stile  himself 
assignee  in  the  -writ  according 
to  the  A.  A.  of  1798,  though 
he  did  so  in  his  declaration  : 
Defendant  neglected  to  plead, 
and  plaintiff  obtained  by  de- 
fault, an  interlocutory  order 
for  judgment :  The  Court  re- 
fused to  set  aside  the  order 
for  judgment,  the  next  Court, 
on  any  other  terms,  than,  that 
the  defendant  should  put  in 
an  issuable  plea  and  go  to  trial 
upon  the  merits. — Vance  vs. 
Findly,  57? 

1'5.  If  a  plaintiff  commence  an 
action  of  debt  on  judgment, 
and  the  amount  of  principal 
is  then  paid  him,  he  may,  ne- 
vertheless, continue  it  for  the* 
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recovery  of  interest.— — /Y«A- 
burnt  vs.  Sanders,  245 

16.  In  actions  ex  delicto,  where 
there  are  several  defendants, 
the  plaintiff  may  enter  a  noli 
prosequi  as  to  one. — Pearson 
vs.  Siroman,  '355 

17.  The  Presiding  Judge  nay 
Amend  the  minutes  of  the 
Court,  during  its  sitting,  but 
this  power  ceases  with  its  final 
adj6urnmenU-~£to/et>8.£mt7A,  13 

PRESCRIPTION.' 
See  Ferry  6.     ff ay, 

PRESUMPTION. 

See  Ferry  6.    Evidence. 

PRISON  BOUNDS. 

See  Insolvent  Debtor  3. 
1.  A  plaintiff  declared  as  as- 
signee of  a  bond  given  under' 
the  prison  bounds  act,  to  which 
the  defendant  put  in  a  general 
demurrer,  demurrer  sustained. 
Pe'ck  vs.  Glover,  582 

3.  A  bond  taken  under  the  pris- 
on bounds  act  is  not  assignable,  lb. 

PRISONER. 

See  Recognizance  ] . 

f 

PRIZE. 

See  Admiralty. 

PROBATE. 
See    Willi. 

1.  Probate  of  a  will  in  common 
form  may  be  revoked  either  on 
a  suit  by  citation,  or  on  appeal 
at  any  time  within  thirty  years. 
Gibson  vs.  Brown,  327 

2.  The  Ordinary  has  the  power 
to  revoke  a  probate  made  by 
his  predecessor  in  office,  lb. 

PROCESS. 

See  City  Court,  Charleston. 


PROHIBITION. 
1.  A  prohibition  will  not  lie  a- 
gainst  justices  and  freeholders 
merely  for  irregularity  in  their 
proceedings  if  they  act  within 
their  jurisdiction. — McDonald 
&  Bonner  v*.  Elfe,  504 
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PROMISE. 

See  Statute  3. 

PROMISSORY  NOTE. 
See  Bills  of  Exchange.  Evidence  1$, 

PRO  RATA. 

See  Freight. 

PURCHASER. 

See  Deed  3,5.  Sheriff9*  Sale 6. 

RECEIVERS  OF  STOLEN 

GOODS. 

'  See  Indictment  1, 

RECOGNIZANCE. 

See  Bastardy. 
1.  Where  a  prisoner  has  been 
convicted  of  any  offence,  he  is 
not  legally  discharged,  till  an 
order  is  obtained  from  the  court 
for  that  purpose.— State  vs. 
Smith,  15 

RECOVERY  OVER. 

See  Indemnity. 

REGISTER  OP  MESNE  CON- 

VEYANCE. 

See  Lease. 


RELIGIOUS  ASSEMBLY.  ' 

1.  Disturbing  a  religious  assem- 
bly, during  worship,  is  indicta- 
ble.— Graham  vs.  Bell,  281 

RENT. 

See  Distress. 

REPLEVIN. 
1.  The  Statutes  apd  the  Acts  of 
Assembly  prescribing  the  man- 
ner in  which  the  Sheriff  shall 
proceed  in  Replevin,  do  not 
destroy  the  right  of  individuals 
to  enter  into  any  private  a- 
greement  which  may  answer 
the  purpose  of  the  formal  pro- 
ceedings of  that  officer;  there- 
fore a  bond  given  by  a  tenant 
to  his  landlord,  conditioned, 
"  to  prosecute  a  writ,  &c.  and 
to  pay  and  satisfy  all  costs  which  • 
should  be  awarded,  in  case  he 
should  discontinue  or  be  cast 
in  his  suit,  and  all*  damage^ 
which?   should'  be  recovered 
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against    him,"  is  not  void.— 
Xilgore  vs.  Rabb,  332 

2.  Though  the  statute  17  Car. 
2,  c.  7.  sec.  2,  is  not  made  of 
force  in  this  state,  yet  it  has 
always  prevailed  in  practice.— 
Solomon  vs.  ffarvy  &  Beggs,        82 

REPLICATION1. 
See  Evidence  3.  Pleading, 

RETURN. 

See  Sheriff  2, 3. 

RIOT. 
See  Grand  Jury  2. 

ROADS. 
1.  The  order  of  the  Com'rs. 
of  the  roads  for  opening-  a  road, 
Is  valid,  though  not  entered  on 
the  minutes  or  proceedings  of 
the  board. — Ford  vs.  Wtutaker,    5 

ROBBERY. 
See  Larceny  3. 

RULES  OF  COURT. 

See  J'ractice, 

SALE. 

See  Infant  1,  2.  Sheriff.    Trover  4. 

Warranty  Z. 

SATISFACTION. 

See  Trespass 

SCIRE  FACIAS. 
See  Bail  2.    Bastardy.    Judgment  1. 

SEAL. 
See  Assignment  2.    Corporation  1. 

SEAMEN,  American, 
See  Insurance  5. 

SERVICE. 

1.  The  copy  of  a  writ  left  at  the 
defendant's  house  in  Char'cs- 
ten,  during  the  winter  or  spring 
months,  at  which  time  he  re- 
sided in  the  country,  is  not 
such  a  service  as  is  required  by 
the  A.  A.  173(>-7.— Johnson  vs. 
Gudsden,  90 

2.  Giving  a  copy  of  a  writ  to  one 
of  Ir.**  vkiendanVs  negro  ser- 
vant in  the  piazza  of  his  dwell- 
ing house,  is  a  leaving  of  it "  at 


some     obvious    part     of  the 
house,"  and   a  good    service 

within  the  Act  of  1736-7. 

Bowers  vs.  Alston,  458 

SET  OFF. 
See  Discount. 

SHERIFF  &  SHERIFF'S  RALE. 
See  Bail  1.    Covenant  2     Interest  5. 
Replevin  1.     Title  2.     Trespass  to 
Try  Title  1,  2. 

1.  A  sale  of  land  is  valid,  though 
the  sheriff  did  not  advertise  it 
in  the  Gazette  agree  ably  to  the 
act  of  1797.— Turner  vs.  M' 
Bea,  V! 

2.  The  return  of  the  Sheriff  is 
good,  although  it  does  not  ap- 
pear on  the  execution,  that  it 

was   sworn    to. Belser   vs. 

Grave*,  \27 

3.  A  return  must  purport  some- 
thing capable  of  being  under- 
stood without  evidence  aliunde. 
And  the  letters  N.  E.  I.  have 
no  meaning.—  Par hervs,  Gray- 
son. ^  17S 

4.  The  Sheriff  has  no  right  to 
question  the  regularity  of  an 
execution  lodged  with  him,. — 
Trearu-crs  vs.  Ford,  236 

5.  The  Sheriff  cannot  be 'made 
answerable  for  enforcing  an  *>- 
regular  execution,  lb. 

6.  The  purchaser  is  not  requir- 
ed to  look  into  the  regularity 
of  the  proceedings ;  nor  can 
third  persons  make  objection 
to  irregularity  of  proceedings. 

— Bark  ley  vs.  Screven,  408 

SLANDER. 

1.  To  call  another  Mulatto,  is 
actionable,  per  se. —  ffood  v*. 
King,  185 

2.  In  a  declaration  for  Slander, 
where  some  of  the  counts  are 
good  and  otfors  bad,  a  gnteral 
verdict  thereon  is  good.—  W %l~ 
son  vs.  thgg.  217 

3.  Words  are  to  be  understood 
according  to  .heir  usual  import,  lb 

4.  In  an  action  of  Slonder,  evi- 
dence o!  the  plaintiff's  ^enmi/ 
bad  charae'rr.  is  admissible  in 
mitigation  of  damages.  M' 
Luny  vs.  Bvford,  268 
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Jk  Pacts  and  circumstances, 
showing  a  ground  of  suspicion, 
though  not  amounting  to  actual 
proof  of  guilt,  may  be  given  in 
evidence*  in  mitigation  of  dam- 
ages, lb. 

$.'  Any  Words  spoken  of  a  per- 
son in  relation  to  his  trade  or 
profession,  which  tend  to  impair 
his  credit^  or  which  charge  him 
with  fraud  or  indirect  dealing, 
are  actionable. — Davis  vs.  Da- 
vis, 290 

7.  To  say  of  a  merchant,   *  You    ' 
have  got  my  money   on  your 
shelves;    you    are   a    damned 
rogue,"  is  actionable,  if  spoken 
in  reference  to  liis  occupation,       lb. 

$.  If  it   appear  from  the  -words 

'  themselves,  that  they  were  pub- 
lished in  relation  to  the.  plain- 
tiff's trade  or  profession,  an  a- 
verment  that  there  was  a  collo- 
quium concerning  his  trade  or 
profession,  is  unnecessary,  lb. 

9.  In  an  action  of  Slander,  the 
plaintiff  stated  in  his  declara- 
tion, words  spoken  by,  and  a 
letter  written  from  the  defend- 
ant, imputing  weakness  of  in- 
tellect to  the  plaintiff.  The 
defendant  demurred  generally, 
and  demurrer  mst rimed. -Afay. 
rant  vs.  fticfiardson,  347 

10.  Words  imputing  mere  weak- 
ness of  understanding,  are  not 
actionable ;  and  the  circum- 
stance of  'he  plaintiff's  being 
a  candidate  for  Congress, 
makes  no  difference,  lb. 

11.  Where  words  are  innocent 
or  justifiable,  they,  will  not 
support  an  action,  although 
they  may  have  created  some 
special  damage,       .  lb. 

12.  The  rule,  «*  the  greater  the 
truth  the  greater  the  libel,'* 
not  universally  admitted  to  be 
true. — .Vf  'JWt-ansvs.  Calhoun,  425 

13.  It  is  no  palliation  for  slander, 
that  the  plain  tiff  has  suffered 
no  injury  by  it,  and  it  is  not 
the  less  slanderous  that  the 
charge  is  false,  lb. 

14.  An  action  of  Slander  will  lie 
upon  charges  made  before  a 

Court  Mar  ial,  that  are  false 
and  malicious,  a!  hough  on  a 
matter  altogether  of  military 


cognizence. — Milomvs.  Bum- 
tides,  ei  al.  426  n. 

SLAVE. 

See  Patrol  1,  2. 

1.  Under  the  act  of  1740,  for 
killing  a  negro  in  heat  and  pas- 
sion, the  payment  of one  fine  is 
not  sufficient* ;  but  every  one 
convicted  of  the  offence,  is  in- 
dividually (liable  for  the  whole 
penalty — State  vs.  Smith,  14 

2.  A  person  not  clothed  with  v 
the  authority  of  the  law,  to  ap- 
prehend a  negro  slave  as  a  fel- 
on, cannot  lawfully  kill  such 
slave  while  flying  from  him. 
And  the  owner  may  recover 
compensation  for  such  injury. 

—  B'itstllvs.  Earnest  & Parker,  183 

SLAVE  TRAD& 

See  Bill*   of  Exchange  7.    Insur- 
ance 5. 

STAKE  HOLDER. 
See  Wager  1. 

STATUTE  AND   STATUTE  OF 
JFRAUDS. 

See  Boil.  Legislature.  Ferry  3. 

1.  Where  a  statute  points  put  a 
particular  mode,  in  which  a 
penary  shall  be  recovered,  that 
mode  must  be  pursued.— 
Ward  vs.  Tyler,  22 

2.  Though  the  Statute  17  Car.  2, 
c.7,s.  2,  is  not  made  of  force  in 

this  state,  yet  it  has  always  pre- 
vailed in  practice. — Solomon  vs. 
Harvy  &  Beggs,  82 

3.  A  promise  to  satisfy  a  lien 
upon  a  vessel,  belonging  to  a 
third  person,  which  was  ready 
for  sea,  in  consideration  that 
plaintiff  would  suffer  heTto  pro- 
ceed to  sea,  is  not  within  the 
Statute  of  Frauds.— Pigott  vs. 
Siau,  125 

4.  The  words  u  from  and  after," 
in  a  statute,  are  sometimes  ex- 
clusive of  the  day  of  the  date  of 
the  statute. — l*orcnt  &  Stein- 
ndtz  vs.  So.  Car.  Ins.  Comp.      50$ 

5.  A.  sent  an  invoice  to  B.  with 
a  request  that  he  would  im- 
port for  him  the  articles  there-, 
in  specified,  agreeing  to  pay  B. 
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therefor,  a  certain  percentage 
en  the  original  cost,  all  charges, 
&c.    B.  sent  a  letter  in   reply 
to  this,  stating  that  he  had  re- 
ceived the  invoice,  and  that  he 
had  forwarded  it  to  his.  corres- 
pondents in  Liverpool;  a  letter 
was  also  produced,  from  B.  to 
his    correspondents,     desiring 
them  to  fill  up  the  invoice,  &c. 
JBeld,  the  letters  acknowledg- 
ing the  receipt  of  the   invoice, 
and   desiring  his  correspond- 
ents to  fill  it  up,  were  sufficient 
to  take  the  contract   out  of  the 
Statute  of  Frauds. — Isaac*  vs. 
M'  Grath  6f  Jones,  S67 

SUxMMARY  PROCESS. 
1.  Where  the  aggregate  amount 
of  Principal  and  Interest  of  a 
note  of  hand,  exceeds  the  Sum- 
mary jurisdiction  of  the  Court, 
the  plaintiff  cannot  give  juris- 
diction by  releasing  the  excess. 
And  a  discount,  though  on  open 
account,  that  exceeds  the  sum- 
mary jurisdiction^  is  inadmissi- 
ble.—iSwn/>s<w  vs.  M'JkGltion,    192 

TAX. 

See  Bank. 

TENANT. 

See  Trespass  to  try  Title  5. 

TENDER. 

1.  It  is  a  general  rule,  that  a  ten- 
der must  be  made  uncondition- 
al, and  must  be  always  of  a  defi- 
nite and  certain  character. —  * 
Eastland  vs.  Longshom  &Max- 
™n>  195 

2.  A  tender  cannot  be  made  af- 
ter the  commencement  of  an 
action. — Fishhume  vs.  Sanders,  243 


ration  of  law  or  by  contract,  it 
is  otherwise,  /$ 

3.  And  to  ascertain  the  prefer- 
ence a  mortgage  may  have  to  a 
judgment,  the  precise  time  at 
which  the  deeds  were  execu- 
ted, and  judgment  obtained, 
may  be  referred  to,  &% 


TITLE. 
See  Colour  of  Title.   Possession  1,  4. 
Sheriff's  Sale  6.     Trespass  to  Jry 
Title  3,  4,  5. 
1.  Where  there  were  three  exe- 
cutors, and  but  two  of  them  had 
executed  a  title  (before  the  act 
|    of  1787,)    and    the  Court  of 
Equity  had  decreed  a  confirma- 
tion of  the  title  against  the  heirs 
at  law,  held,  that  there  was  no 
necessity  for  the  third  execu- 
tor to  sign  the  deed  of  confir- 
m*t\or\.-SU)ckdalevs.M9Knmi  4fi 

2.  To  make  out  a  title  to  land 
under  Sheriff's  sale,  it  is  not 
necessary  to  produce  the  inter- 
mediate executions;  it  is  enough 
to  produce  the  judgment  and 
execution  under  which  the  sale 
was  nade.— Barkley  vs.  Sere-  . 
w"f"  408 

3.  In  persona]  property,  produc- 
tion of  the  execution,  under 
which  the  sale  was  made,  is 
alone  sufficient.  JJ. 


TRESPASS, 

See  Jetton  3.      Damages.    Posses- 
sion 3. 


TIME. 
3.  The  genera]  rule,  that  the 
law  will  not  allow  fractions  of 
a  day,  applies  rather  to  legal 
proceedings,  or  to  legal  dili- 
gence, than  to  questions  of 
right,  unconnected  with  them. 
Ex  Parte,  Stagg,  406 

2.  Two  judgments  or  executions 
of  the  same  day,  neither  shall 
have  the  preference;  but  of 
vested  rights,  acquired  by  ope- 


1.  If  separate  suits  be  brought 
for  a  joint  trespass  against  seve- 
ral defendants,  the  plaintiff  may 
recover  against  each,  but  he 
can  have  one  satisfaction  only; 
and  the  Court,  on  payment  of 
costs,  will  stay  further  proceed- 
ings against  the  other  defend- 
ants, where  satisfaction  has  been 

made  by  one. Hamtkins  vs' 

Ration,  319 

2.  A  recovery  in  an  action  of 
trespass,  vi  et  armis,  is  a  bar  to 
an  action  of  trover.— Packer 
vs.  Johnson,  4 

TRESPASS  TO  TRY  TITLE. 

See  Location. 
1.  The  defendant  in  an  action 
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of  trespass  to  try  title,  cannot 
protect  himself  under  a  deed 
made  by  the  sheriff  to  a  third 
person  pendente  lite. —  Weaver 
vs.  Ingram,  207 

2.  But  the  sheriff's  deed  would 
be  admissible  to  show  at  what 
time  the  title  went  out  of  the 
plaintiff,  because,  after  that  pe- 
riod, damages  could  not  be  re- 
covered. If  defendant  had 
shown  a  title  in  himself,  the 
Court  would  not  have  granted 
a  habere  facias  possessionem, 
though  the  plaintiff  would  have 
been  entitled  to  his  damages,     lb. 

3.  A  title  under  the  Statute  of 
Limitations,  in  a  third  person, 
which  would  bar  the  plaintiff, 
if  such  third  person  were  the 
defendant,  will  defeat  his  re- 
covery against  any  other  per- 
son.— Faysoux  vs.  Prather,        307 

4.  Where  a  plaintiff  has  a  title  to 
land,  an  entry  gives  sufficient 
possession  to  maintain  trespass 
quare  clansumfregit ;  but  where 
he  does  not  rely  on  title,  but  on 
possession  only,  there  the  pos- 
session must  be  a  ponsessio  pe- 
dis.— Grimke  vs.  Brandon,        363 

5.  A  tenant  cannot  controvert 
the  title  under  which  he  enters; 
nor  dispute  the  title  set  forth  in 
the  lease  upder  which  he  holds. 
Darby  vs.  Anderson,  369 

6.  A  party  at  lav,  cannot  set  up 
an  equitable,  in  opposition  to  a 
legal,  title,  lb. 

TRIAL. 

See  Common   Carrier. 

J.  In  a  charter  party  it  was  stip- 
ulated, that  if  the  vessel  enter- 
ed the  port  of  Lisbon  the  voy- 
age should  be  determined  ;  the 
ship  arrived  at  the  outer  port 
of  Lisbon,  and  after  remaining 
there  a  short  time,  proceeded 
to  another  market ;  whether 
the  stoppage  at  Lisbon  is  such 
an  entry  as  determines  the  voy- 
age, is  a  question  of  fact  for  the 
Jury. — Bulono  vs.  Goddard,         53 

.2.  Whether  a  loss  happened  by 
the  perils  of  the  sea  or  negli- 
gence of  the  carriers,  is  a  ques- 


tion for  the  Jury.— Blyth  v*. 
Marsh  &  Honoren,  170 

3.  Whether  interlineations  in  a 
bond,  were  made  before  or  af- 
ter execution,  is  a  question  for 
the  Jury. — -Commissioners  vs. 
Hanion,  555 

TROVER. 
See  Bar.     Damages  3,  %  5,  7. 

1.  In  an  action  of  trover  for  a 
*  negro  woman,  the  value  of  a 

child  born  pendente  lite,  cannot 
be  recovered,  but  must  be  the 
subject  of  another  action. — 
Teagtte  vs.  Maxwell,  .       200 

2.  In  an  action  of  trover  the 
rights  of  the  plaintiff  cannot  be 
affected  by  fhe  death  or  des- 
truction of  the  property,  after 
demand  and  refusal. — Hatton 
vs.  Banks,  223  fu 

3.  Where  a  father  said  he  had 
given  property  to  his  daughter, 
he  must  be  understood  to  have 
done  it  with  all  the  solemnities . 
necessary  to  constitute  a  gift, 
and  the  subsequent  possession, 
with  his  consent,  is  sufficient 
evidence  of  delivery. Bra- 
shears  vs.  Blassinganie,  223  n. 
S.  P.  Davis  vs.  Davis,           225  ». 

4.  If  A.  sell  property  to  B.  in 
presence  of,  and  with  the  ap- 
probation of,  C.  the  reputed 
owner,  this  is  sufficient  to  ena- 
ble B.  to  bring  troyer  without 
showing  how  A.  acquired  the 
right.— Kid  vs.  Mitchell,  339 

5.  Every  assuming-  to  dispose 
of  the,  property  of  another,  or 
the  least  intermeddling  with 
it,  in  a  manner  subversive  of 
the  dominion  of  the  owner,  is  ' 
sufficient  evidence  of  a  conver- 
sion.— Read  vs.  Colcock,  592 

6.  A  recovery  in  an  action  of 
trespass  vi  et  amds  is  a  bar  to 
an  action  of  trover. — Packervs. 
Johnson,  4 

TRUST  AND  TRUSTEE. 
1.  Where  negroes  were  given 
by  deed  to  a  trustee,  till  his  cm- 
tid  que  trusts  come  of  age,  and 
that  then  he  should  account  for 
the  raising  and  profits  of  the 
negroes,  Held,  that  the  trustee 
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v.*  entitled  to  keep  possession 
ou'v  till  his  cestui  </ue  trusts  at- 
tained the  age  of  twenty-one, 
and  that  thev  were  then  enti- 
tled to  possession  without  a 
general  account.— Packet*  vs. 
Johnson,  4 

2.  If  a  trustee  has  alien  on,  and 
a  right  to  the  possesion  oh  rust 
property  until  the  expenses 
with  regard  to  it  are  paid,  yet, 
by  voluntarily  parting1  with  the 
possession  of  it,  he  looses  his 
rig-lit  as  between  himself  and  a 
purchaser,  lb. 

UNITED  STATES  BANK. 
See  Bank. 

USAGE. 
See  Broker  1.     Factor  1. 

1.  An  usage  to  be  good  must  be 
reasonable.— — Bwksdalc  vs. 
Brown  £4   Turns,  t>\7 

2.  No  usage  will  aut'orizc  a  de- 
parture from  positive  instruc- 
tions :  The  instrur.f:ons  ik  the 
principal  to  his  agent  make  the 
law  by  which  he  is  to,  be  gov- 
erned, lb. 

VARIANCE. 
See  Pleading  5. 

VENDOR  AND  VENDEE. 

See  Discount  1. 

VERDICT. 

&e,  Dover.   Damages  6.    Slamltr  2. 

1.  A  verdict  given  in  the  alterna- 
tive in  trespass,  may  be  a  ground 
for  a  new  trial,  but  not  in  arrest 
of jtid  gment,  ut  senble. — Packer 
vs.  Johnson,  3 

2.  Where  the  Jury  in  an  action 
of  Trover,  find  a  verdict  in  the 
alternative,  viz :  a  certain  sum 
in  damages,  to  be  released  upon 
delivering  up  the  specific  prop' 
crty,  either  party  may  treat  the 
condition  as  a  nullity ;  and 
where  an  arbitrary  verdict  has 
been  given  to  coerce  the  de- 
fendant into  an  alternative  an- 
nexed by  the  Jury,  a  new  trial 
will  be  granted. — Murdoch  v*. 
M'DoxoeU,  240 

S.  The  verdict  of  a  Jury  is  cou-      j 


elusive  onlv  on  fact  *  which  396 
either  doubtful  in  themselves^ 
or,  in  their  application  to  the 
case. — Roberts  vs.  Stagg,  430 

VOID  AND  VOIDABLE. 
See  Deed.   Infant  1. 

WAGEK. 

1.  Money,  deposited  on  an  ille- 
gal wager,  may  be  recovered 
from  a  Stakeholder,  who  has 
paid  it  over,  after  notice  not 
to  do  it.  •ffffer, '*f  fairly  paid 
over. —  Wootenvs.  Livingston,  17S 

2.  A  wager  of  sixty  dollars,  won 
on  a  horse  race,  dnnot  be  re- 
covered ;  but  is  illcp-al  and  void 
under  the  9th  Ann,  ch.  14.— 
Wooten  vs.  Basket,  18  l 

3.  The  A.  A.  of  the  19th  Dec. 
1816,  does  not  include  horse 
racing,  either  in  letter  or  spirit ; 
ut  videtur.  Wagers  are  only 
illegal,  when  forbidden'by  some 
statutary  provision ;  when  they 
are  calculated  to  injure  third 
persons,  and  thereby  disturb 
the  peace  and  comfort  of  socie- 
ty; or  when  the}'  militate  a- 
gainst  morality  or  the  sound 
policy  of  the  9tate,  lb. 

WAR. 

1.  A  war  puts  an  end  to  all   ex,- 

.  ecutary  contracts  between  the 
citizens  of  the  belligerent  na- 
tions.— Isaacs  vs.  J&'Grath& 
Jones,  57© 

WARD. 

See  Guardian  1. 

WARRANTY. 

See  Contract. 

1  A  sound  price  requires  4 
sound   commodity.— —Barnard 

w 

vs.  Yates,  142 

2.  The  doctrine  of  implied  war- 
ranty, applies  as  well  to  sales 
by  Administrators  and  Execu- 
tors, as  others,  vl  semble. — East- 
land v*.  Longshom  &  Max-well,  196 

3.  An  action  of  deceit  will  lie  a- 
gainst  an  infant  on  a  warranty 
for  die  sale  of  a  horse :  And 
even  where  the  form  of  an  ac- 


INDEX. 


tion  is  ex  contractu^    and  the 
substance  ex  delicto,  the  defence 

of  infancy  will  pot  avail. 

Vance  vs.  Wora\ 
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been    granted.—— 'Gibson  vs. 
Brovm,    .  32$ 


WAY. 

1.  A  right  of  way   must  be  by- 
grant  or  prescription,  and  con-        I 
venience   gives   no   right. 

Seabrookvs.  King,  141 

» 

WEIGHT. 

See  Evidence  1. 

WHISKEY. 

See  Bills  of  Exchange  and  Promis- 
sory Notes,  10. 

WILL. 

See  Codicil.     Deed 6.     Evidence  13. 
Executor  3.     Probate 

1.  A.  by  his  last  will  and  testa- 
ment, bequeaths  personal  prop- 
erty to  his  daughter  B.  hut  in 
case  B.  should  die,  toithr/itt  heirs 
of  her  body,  then  the  said  prop- 
erty to  return  to  his  son  C. 
Held,  that  the  limitation  over 
was  too  remote:  and  consequent- 
ly that  R.  took  an  absohttr  estate 
in  the  property. Query  vs. 

'     Vernon,  '  9(. 

2.  Where  a  defendant  sets  up  a 
will,  it  is  incumbent  on  him  to 
prove  it ;  and  where  it  relates 
to  lands,  he  must  prove  it  de 
novo  in  the  Court  of  Common 
Pleas,    although    probate   has 
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WITNESS. 

See  Evidencf  9, 10.  Practice  6. 

1.  The  owner  of  stolen  Bank 
Bills,  is  a  competent  witness, 
on  the  prosecution. — State  vs. 
Casados,  99  . 

'2.  The  master  of  a  vessel  is  only 
bound  to  use  ordinary  diligence 
in  taking  care  of  the  boats  be- 
longing to,  and  in  use  on  board 
his  vessel ;  and  a  seaman  of  the 
vessel  is  a  competent  witness 
to  prove  ordinary  diligence. — 
Reeves  vs.  Burrows,  428 

The  attorney  of  record  is  a 
competent  witness  for  his  cli- 
ent.— Reidvs.  Colcock,  592 

WORDS. 

See  Slander. 

WORK  ANT)  LABOUR. 

See  .Agreement. 

WRIT. 

See  Pleading  8.  Service. 
1.  A  second  writ  cannot  be  con- 
sidered as  an  alias,  if  it  be  issu- 
c  d  more  than  a  year  and  day 
after  the  former.  The  case  is 
out  of  Court.  And  an  alias 
ought  to  he  tested  at  the  return 
of  the  original  capias,  and  made 
returnable  at  the  next  ensuing 
term. — Parker  vs.  Grayson,       173 
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13  for  "  cots,"  read  cos/*. 

lt  5?cnr  ^!,T»  n»tir  "  '"Ti^  fora  conm^  Place  * P«iod. 

i  .uur  */r/nc,     place  a  period.  ^  * 

11  for«/,ctf,"  read  facta. 

21  for  "  it,"  read  its. 

22  for  «  notice,"  read  note. 

l£  from  bottom,  for  "iteneris,"  read  itineris. 
22  for  «  itenens,"  read  itineris. 
11  from  bottom,  for  "his,"  read  their. 
9  for  "  he,"  read  they. 
21  for«uas,"  read  were. 
15  for  «  ffivinK,"  read  £™en. 
M  transpose  the  words  "tfift»and  "delivery." 

4  from  bol!0m'  [^  "  "*" *em< 'm'"  read  «TO*<. 
9  f>r     had  dev,8,H,»  read  hud  not  d-vised. 

intact,"  we'  pre^eT^o  t  ££*?  ^Z  J 

f/w  «rf,  ions  scire  facias.  •  y  *« 

H  for  "any,"  read  «*. 

i  ^.l;°d!<:.T"f',;r.Hif/deed;"  -*1  y«  •**»»  *«* 

7      a,ar  *■"•     T' ™  f»r  uvciluntary  deed. 
1  tor ■«  njamai«nit%»  rczd  n'eut  jamais. 
17  for  «  one,"  rear!  onr.  • 

1  f  .r  «  pa'li.-.th  ef"  read  paVintion. 
8  IW '"  ?°ll°ni'  J*  " ProP°rt^nul,"  read  proportionate 
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